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f BALTIMORE AND POTOMAC R. R. CO. VS. DISTRICT OF COLUMBIA. 1 


1 Summons. 


In the Supreme Court of the District of Columbia. 


Tue Disrricr or Corumesra, Plaintiff, 
vs. 
fue Barrimore & Poromac’ RaiLroap { 
Company, Defendant. 


At Law. No. 16783. 


[Seal Supreme Court of the District of Columbia. } 


‘e President of the United States to the defendant, Greeting: 


You are hereby commanded to appear in this court on the first 


day of its special term, oceurring 20 days after service of this writ 
on you, to answer the plaintiff’s suit, and show why he should not 
have judgment against you for the cause of action stated in his dee- 
laration. 

Witness D. Kk. Cartter, chief justice. 
J. MEIGS, Clerk, 
, 
\. 


R. 
[seAL.] ° By J. 1 Y OUNG, Ass’t Clerk. 


BIRNEY & BIRNEY. 


Nore.—The special terms of this court commence on the first 
‘Tuesday of every month except August, in which month there is 
no term of the court. 


Served copies of the deel aration, notice to ples ud, atlidavit, and 
this summons on the defendant, O. A. Stevens, ag’t of Co., the 20 
day of Nov., 1876. 

ALEX. SHARP, Marshal. 


Declaration. 


In the Supreme Court of the District of Columbia, the — day of 
November, A. D. 1876. 


THe Disrrict or CoLuMBIA, 
vs. 
Tue Bautimore & Poromac RAILROAD | 
PANY. 


At Law. No. 16783. 


The pli aintiff sues the defendant, a corporation created by an act 
of the General Assembly of Maryland, entitled An act to incorporate 
the Baltimore and Potomac Railroad Company, passed May 

2 6th, A. D. 1853, and doing business in the District of Colum- 
bia, for money payable by the defendant to the plaintiff, for 

that whereas heretofore, to wit, on the I4th day of October, A. D. 
1871, and for a long time prior thereto, there was and still is a certain 
common and public highway in the city of Washington, in the 
District of Columbia, called “K” street southeast; and whereas the 
said plaintiff was and is bound to keep the said highway in such 
condition and repair as to render it safe and convenient for passage 
on, over, and across the same; and whereas the said defendant, at 
and prior to the said date, was duly authorized to make and did 
I—04 
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make and cause to be made on the said “K” street between Sixth 
and Seventh streets southeast a certain hole, pit, trench, and exea- 
vation, for the purpose of constructing Its road and laying its track q 
or the said “K” street; and whereas the said defend: ant then and § 
there promised and undertook to and with the said plaintiff to make 
and cause to be made the said hole, pit, trench, and excavation careg 
fully and in such manner as to guard and secure the same agains 
accident to persons lawfully, carefully, and moderately passing ¢ along 
and over the said street, and to cover and enclose the said excav; fa 
tion by proper fences, barriers, and barricades when left open aft# 
sunset, and to guard the same by proper lighted lamps and lee 
signal or signi ils, to warn persons passing “along the said street of 
. the existence and location of the said pit ‘and excavation and to save 
the said plaintiff harmless from any loss or damage which should or 
might accrue from any failure of the said defendant to perform its 
contract and duty as aforesaid; and whereas afterwards, to wit, on 
the said 14th day of October, A. D. 1871, one William Barnes, a 
, citizen of said District, while walking moderately along, over, and 
across the said “K” street between Sixth and Seventh streets south- 
east in the night time slipped and fell inio the said hole, pit, trench, 
and excavation, which was then and there and for a long time had 
been by the said defendant left open, unguarded, and unprotected, 
as aforesaid, whereby the said William Barnes suffered great loss 
and damage to lis person, for which he afterwards, to wit, on the 
| 16th day of January, A. D. 1872, brought his action against the 
said plaintiffin the supreme court of said District and reeovered 
| therein a judgment against said plaintiff for a large sum of money, 


to wit, the sum of $3,500, which, together with $652.26 interest and 
| $173.09 costs, amounting in all to $4,325.35, the said plaintiff was 


afterwards, to wit, on the 29th day of April, A. D. 1876, compelled 
to pay to the said William Barnes by virtue of the judgment afore- 
said ; and whereas the said defendant then and there, to wit, on the 
said 20th day of April, A. D. 1876, at the District aforesaid, faith- 
fully promised and undertook to repay to the said plaintiff the said 
sum of $4,325.55, which the said plaintiff had been compelled to pay 
as aforesaid, yet, nevertheless, the said defendant, although often 

requested so to do, has hitherto wholly neglected and refused 
3 and still neglects and refuses to pay the said sum of money 

or any part thereof, to the damage of the said plaintiff of 
$4,325.35, and therefore the said pl: intiff brings its suit. 

2. The plaintiff sues the defendant for money payable by the 
defendant to the plaintiff, for money lent by the plaintiff to the 
defendant, and for money paid by the plaintiff for the defendant, 
at its request, and for money found to be due from the defendant to 
the plaintiff on account stated between them, and the plaintiff claims 
$4,525.35, with interest thereon from said 29th day of April, A. D. 
1876, and the costs of this suit. 

BIRNEY & BIRNEY, 
Attorneys for Plaintiff. 
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The defendant is to plead hereto on or before the first special term 
of the court, occurring twenty days after service hereof; otherwise 
judgment. 


BIRNEY & BIRNEY, 
Attorneys for Plaintiff. 


JisTRicT OF COLUMBIA, 88: 


Seth L. Phelps, commissioner of the District of Columbia, being 
uly sworn, says that the cause of action herein is the sum of $4,825.35, 
vid by the plaintiff, as set forth in the declaration, and that the 
is stated in said declaration are true, to the best of this deponent’s 
Mformation and belief, and that there is justly due and payable by 
the defendant to the said plaintiff the said sum of $4,325.35, with 
interest thereon and costs, as claimed in said declaration, exclusive 
of all set-offs and just grounds of defence. 


S. L. PHELPS, 


Commissioner of the District of Columbia. 


Subscribed and sworn to before me this the eighteenth day of 
November, A. D. 1876. 
WM. TINDALL, [sEAL.] 
Justice of the Peace, D. C. 
Filed Nov. 18, 1876. 
Affidavit and Pleas. 


In the Supreme Court of the District of Columbia. 


District oF COLUMBIA 


VS. rr Oe 

“—— > At Law. No. 16785. 
BALTIMORE AND Potromac RAILROAD Com- { 
PANY. J 


I, George C. Wilkins, on oath say that I am the superintendent 
of the Baltimore and Potomac Railroad Company, and was such 
superintendent on and before 29th April, 1876; that to the best of 

my kuowledge, information, and belief the said company 
4 never promised or undertook to pay the plaintiff the sum of 
$4,325.35, as averred in the declaration, nor any part thereof, 
nor did any agent of the company do so. 
GEO. C. WILKINS, Sup’. 

Subscribed and sworn to before me this 17th day of January, 1877. 

[ SEAL. | G. E. SANGSTON,- 
Notary Public. 


In the Supreme Court of the District of Columbia. 


Tue District or COLUMBIA 
= ee \ At Law. No. 16783. 
Tue BaLtTimore AND Potomac RAILROAD 
‘ COMPANY. 


For pleas to the first count of the plaintiff’s declaration the de- 
fendant says: 
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make and cause to be made on the said “K™” street between Sixth 
and Seventh streets southeast a certain hole, pit, trench, and exca- 
vation, for the purpose of constructing its road and laying its track 
along the said “K” street; and whereas the said defendant then and 3am 
there promised and undertook to and with the said plaintiff to mak gag 
and cause to be made the said hole, pit, trench, and excavation caregamy 
fully and in such manner as to guard and secure the same agains game 


* 


a. 


accident to persons lawfully, carefully, and moderately passing along@ 
and over the said street, and to cover and enclose the said excav#aaay 
tion by proper fences, barriers, and barricades when left open aft Vea 
sunset, and to guard the same by proper lighted lamps and lanterns 
signal or signals, to warn persons passing along the said street of 
the existence and locatiun of the said pit and excavation and to save 
the said plaintiff harmless from any loss or damage which should or 
might accrue from any failure of the said defendant to perform its 
contract and duty as aforesaid; and whereas afterwards, to. wit, on 
the said 14th day of October, A. D. 1871, one William Barnes, a 
citizen of said District, while walking moderately along, over, and 
across the said.“ K” street between Sixth and Seventh streets south- 
east in the night time slipped and fell into the said hole, pit, trench, 
and excavation, which was then and there and for a long time had 
been by the said defendant left open, unguarded, and unprotected, 
as aforesaid, whereby the said William Barnes suffered great loss 
and damage to iis person, for which he afterwards, to wit, on the 
16th day of January, A. D. 1872, brought his action against the 
said plaintiffin the supreme court of said District and recovered 
therein a judgment against said plaintiff for a large sum of money, 
to wit, the sum of $3,500, which, together with $652.26 interest and 
$175.09 costs, amounting in all to $4,325.35, the said plaintiff was 
afterwards, to wit, on the 29th day of April, A. D. 1876, compelled 
to pay to the said William Barnes by virtue of the judgment afore- 
said; and whereas the said defendant then and there, to wit, on the 
said 29th day of April, A. D. 1876, at the District aforesaid, faith- 
fully promised and undertook to repay to the said plaintiff the said 
sum of $4,326.35, which the said plaintiff had been compelled to pay 
as aforesaid, yet, nevertheless, the said defendant, although often 
: requested so to do, has hitherto wholly neglected and refused 
o and still neglects and refuses to pay the said sum of money 

or any part thereof, to the damage of the said plaintiff of 
$4,525.35, and therefore the said plaintiff brings its suit. 

2. The plaintiff sues the defendant for money payable by the 
defendant to the plaintiff, for money lent by the plaintiff to the 
defendant, and for money paid by the plaintiff for the defendant, 
at its request, and for money found to be due from the defendant to 
the plaintiff on account stated between them, and the plaintiff claims 
$4,325.35, with interest thereon from said 29th day of April, A. D. 
1876, and the costs of this suit. 
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BIRNEY & BIRNEY, 
Attorneys for Plaintiff. 
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The defendant is to plead hereto on or before the first special term 
of the court, occurring twenty days after service hereof; otherwise 
judgment, 

BIRNEY & BIRNEY, 
: Attorneys for Plaintiff. 
Jistrict or COLUMBIA, 88: 


Seth L. Phelps, commissioner of the District of Columbia, being 
‘uly sworn, says that the cause of action herein is the sum of $4,825.35, 
vid by the plaintiff, as set forth in the declaration, and that the 
is stated in said declaration are true, to the best of this deponent’s 
Mformation and belief, and that there is justly due and payable by 
the defendant to the said plaintiff the said sum of $4,325.35, with 
interest thereon and costs, as claimed in said declaration, exclusive 

of all set-offs and just grounds of defence. 

S. L. PHELPS, 


Commissioner of the District of Columbia. 


Subseribed and sworn to before me this the eighteenth day of 
November, A. D. 1876. 
WM. TINDALL, [sEAL.] 
Justice of the Peace, D. C. 
Filed Nov. 18, 1876. 
Affidavit and Pleas. 
In the Supreme Court of the District of Columbia. 
District or COLUMBIA 
VE | 


BALTIMORE AND Potromac RAILROAD Com- 
PANY. J 


At Law. No. 16783. 


I, George C. Wilkins, on oath say that I am the superintendent 
of the Baltimore and Potomae Railroad Company, and was such 
superintendent on and before 29th April, 1876; that to the best of 

my knowledge, information, and belief the said company 
4 never promised or undertook to pay the plaintiff the sum of 
$4,325.35, as averred in the declaration, nor any part thereof, 
nor did any agent of the company do so. 
GEO. C. WILKINS, Sup't. 

Subseribed and sworn to before me this 17th day of January, 1877. 

[ SEAL. | G. E. SANGSTON,- 
Notary Public. 


In the Supreme Court of the District of Columbia. 


Tue District or COLUMBIA 


mn , oy » At Law. No. 16783. 
Tur BALTIMORE AND Potomac RAILROAD 


CoMPANY. 


For pleas to the first count of the plaintiff’s declaration the de- 
fendant says: 
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1. That it never promised nor undertook as alleged. 
2. That it never was indebted as alleged. ae 
3. That the alleged cause of action did not acecrue within one year § 

before this suit. Pei 

: | 4. That the alleged cause of action did not accrue within threc@ 

years before this suit. é 
5. That the injury to said Barnes, which is mentioned in saicg 

count, was caused partly or entirely by the negligence of the plaingj 

tiff. , ay 
And for pleas to the second count of the plaintiff’s declaration tl 
defendant says: 

. 1. That it never was indebted as alleged. 

2. That the alleged cause of action did not accrue within three 
years before this suit. 
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A. 8S. WORTHINGTON, 
Attorney for Defendant. 
Filed Jan. 18, 1877. 


Joinder of Issue on Pleas. 
In the Supreme Court of the District of Columbia. 


District OF COLUMBIA 
: vs. +AtLaw. No. 167853. 
BALTIMORE AND Potomac RAILROAD COMPANY. 


The plaintiff joins issue upon the defendant’s pleas. 
BIRNEY & BIRNEY, 
Attorneys for Pl’ ff. 
Filed Jan. 23, 1877. 


a | 


Note of Issue. 


In the Supreme Court of the District of Columbia. 


ae 


THe Disrrict or COLUMBIA 

vs. { \ y =O 

pd aw. No. 16783. 

Tue BALTIMORE AND Poromac RAILROAD tb la 16750 
COMPANY. 


The clerk will please place above case on calendar for next term 
of court. 
, A. G. RIDDLE, 
Attorney for Plaintiff. 


is Plaintiff’s attorney, A. G. Riddle; defendant’s attorney, Enoch 
otten. 


Date of last pleading, May 21,1878. Filed May 21, 1878. 
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Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court in and for said district, 
commencing the fourth Monday, the 24th day, of January, A. D. 
1881. | 

Monpbay, January 24, 1881. 
By order of Arthur MacArthur, justice, one of the justices of said 
vpreme court, presiding, the court is opened by proclamation of 
1¢@ Marshal, pursuant to rule of court. 


Wepnespbay, March 25, 1881. 


Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 


G Tue Disrricr or Cotumpra, PI, 
vs. -At Law. No. 16783. 
Tue Bartimore & Poromac R. R. Co., Def’t. 

Now comes here as well the plaintiff, by its attorney, Mr. Riddle, 
as the defendant, by its attorney, Mr. Totten, and a jury of good and 
lawful men of this District, to wit: Samuel J. Spearing, James M. 
Darnell, George H. Thompson, David Bb. Jackson, John E. Zugg, 
Cato Ward, Cornelius 'T. Bowen, James T. Harrison, George W. 
Brooks, William G. Toliver, Charles S. Johnson, and John R. Ross, 
who, being duiy sworn to try the issue above joined, after hearing 
the evidence in the case, on their oath say they find said issue in 
favor of the plaintiff, and that the money payable to it by the de- 
fendant by reason of the premises is four thousand three hundred 
and twenty-five dollars and thirty-five cents, with interest thereon 
from April 29th, 1876, besides costs. ‘Therefore it is considered that 
the plaintiff recover against said defendant four thousand three 
hundred and twenty-five dollars and thirty-five cents, with interest 

as aforesaid found, being the money payable by it to the 
i plaintiff by reason of the premises, and $44.30 for its costs of 
suit, and have execution thereof. 


5 Motion for New Trial on Exceptions. 
In the Supreme Court of the District of Columbia. 


Tue Disrricr or CoLUuMBIA 
V8. 
Tue Baur. & Por. R. R. Co. 


And now comes the said defendant and moves the court for a new 
trial on exceptions. 


“eggs No. 16783. 


ENOCH TOTTEN, 
Att'y for Def’t. 
Bond on appeal waived March 25th, 1881. 
RIDDLE, 


Alt’y D. C. 
Filed March 25, 1881. 


Age een ae 
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Bill of Exceptions. 


In the Supreme Court of the District of Columbia. 


Tue Distrricr or CoLumBiA ) 
rh , be ' | Law. No. 16783 
Tue BALTIMORE AND PoroMAc RAILROAD Com- d 
PANY. : 


This cause having come on for hearing, and a jury having b 
empannelled, the counsel for the plaintiff opened his ease to’ 
jury, and thereupon, to prove the issues on the plaintiff's part, cave 
in evidence to the jury the declaration in a certain cause in the 
supreme court of the District of Columbia, wherein one William 

Barnes was plaintiff and the District of Columbia was de- 
‘9 fendant (being cause at law No. 9239 in the supreme court 

of the District of Columbia), which is in the words and figures 
following, to wit: 


“In the Supreme Court of the District of Columbia, the 16th day 
of January, A. D. 1872. 


“WiILtIAM Barnes, Plaintiff, 
vs. »At Law. No. —. 


“Tue District or CotumBiaA, Defendant. 


“The plaintiff sues the defendant for money due and payable by 
the defendant to the plaintiff, for that whereas, on the date herein- 
after mentioned and fora long time prior thereto, there was and 
still is a certain common and public highway in the city of Wash- 
ington, in the District of Columbia, called F street south or south- 
east, which was and is used as such highway hy the good citizens of 
the United States for passing and repassing on and over the same, on 
foot as well as otherwise; and whereas said defendant, well knowing 
the premises, was bound to keep said highway in such condition as 
to render it safe and convenient for passage and transit as aforesaid 
on, over, and across the same; yet, nevertheless, the plaintiff alleges 
that heretofore, to wit, on the 14th day of October, A. D. 1871, the 
said highway was out of repair and in a dangerous and unsafe con- 
dition by reason of the gross negligence and default of the defend- 
ant, of all of which the said defendant had notice; yet, nevertheless, 
to wit, on the day and year last aforesaid, at the county aforesaid, 
in the city and District aforesaid, the said defendant, not performing 
and regarding its duty as aforesaid, wrongfully and negligently per- 
mitted and allowed the public highway or street as aforesaid to be 
and remain in a dangerous and unsafe condition unguarded, and 
without fixing or placing, or causing to be fixed or placed, any light 
or lights, signal or signals, barricade, or other warning at or near 
the deep, dangerous, and great excavation in said street, between 
6th and 7th streets east or southeast, in said city or District, to de- 
note or show that the same was so there as aforesaid, and made no 
effort to secure the same against accident, or to warn persons passing 
along said public or common highway or street of the existence of 
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said excavation or deep pit, by means of and in consequence of 
which gross negligence and failure of defendant to perform its duty 
in that respect aforesaid the plaintiff then and there, to wit, on the 
day and year aforesaid, in the night time, while walking moder- 
ately and carefully along and across said street or highway, along 
the north side thereof, and between the streets aforesaid, slipped and 
fellintoa deep pit,excavation, hole, or trench which was then and there, 
and for a long time had been,in the street aforesaid between the streets 

aforesaid, left open, unguarded, and unprotected in any manner 
1 whatsoever as aforesaid through the gross negligence and de- 

fault of the defendant, whereby the bone or bones of the 
plaintiff’s right leg, near the ankle, became and were broken or 
fractured, sprained and bruised and otherwise injured, and whereby 
the plaintiff’s ankle-joint was rendered weak and unsound, and the 
plaintiff unable to use his leg and ankle-joint without great pain 
and weakness therein, and so, by means of said injury, the plaintiff 
became and was sick, lame, and disordered for a long space of time, 
during which he suffered, and still suffers, great pain, and was and 
is hindered and prevented from attending to his necessary and law- 
ful business, and was and is deprived of divers gains and profits, and 
was obliged to expend large sums of money, to wit, $1,000, in and 
about eudeavoring to be healed and cured of said fractures, bruises, 
and injuries as aforesaid, and is permanently incapacitated and ren- 
dered unable to transact and attend to his lawful business, and is 
also seriously and permanently injured in his bodily health and 
strength, to the great damage of the plaintiff in the sum of thirty 
thousand ($30,000) dollars, and therefore he brings his suit. 

“R. K. ELLIOT, 
“Plaintiff's Att'y. 


“The defendant is to plead hereto on or before the first special 
term of the court, occurring twenty days after service hereof; other- 
wise judgment. 

“R. K. ELLIOT, 
“Plaintiff's Atty.” 


And that the District of Columbia, by its counsel, filed a plea of 
“not guilty,” and that the issue was thereupon joined, and that on 
the 19th day of March, 1873, a jury was called and sworn in that 
cause In the supreme court of the District of Columbia, holding a 
circuit court, the chief justice presiding, and that the said trial con- 
tinued until the 21st day of March, 1873, when a verdict was ren- 
dered by the jury in favor of the said plaintiff, William Barnes, and 
against the said defendant, The District of Columbia, for the sum of 
$3,500.00, and thereupon judgment was rendered against the said 
District in favor of the said plaintiff for the said sum of $3,500.00, 
with the sum of $63.50 for his costs; and that subsequently a mo- 
tion for a new trial on exceptions was made, and the cause came on 
for hearing in the general term on the 10th day of November, 
1875, and that the said judgment was vacated and set aside, 
and the cause remanded to the circuit court for a new trial, 
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Bill of Exceptions. 


In the Supreme Court of the District of Columbia. 


Tue Disrricr or CoLumBia ) 
:' | 
vs. ' 3 7 Lt Gh 2 | 
rl, > _ Yr) " ‘ Law. No. 16730, 
Tur BALTIMORE AND POTOMAC RAILROAD ( eos ‘ 
PANY. h 


This cause having come ov for hearing, and a jury having F 
empannelled, the counsel for the plaintiff opened his case tov 
jury, and thereupon, to prove the issues on the plaintiff's part, gavo~N 
in evidence to the jury the declaration in a certain cause in the 
supreme court of the District of Columbia, wherein one William 

Barnes was plaintiff and the District of Columbia was de- 
‘9 fendant (being cause at law No. 9239 in the supreme court 
of the District of Columbia), which is in the words and figures 
following, to wit: | 


“In the Supreme Court of the District of Columbia, the 16th day 
of January, A. D. 1872. 


“WittraAmM Barnegs, Plaintiff, 
vs. »At Law. No. —. 


“Tue District or Cotumpia, Defendant. 


“The plaintiff sues the defendant for monev due and payable by 
the defendant to the plaintiff, for that whereas, on the date herein- 
after mentioned and fora long time prior thereto, there was and 
still is a certain common and public highway in the city of Wash- 
ington, in the District of Columbia, called K street south or south- 
east, which was and is used as such highway hy the good citizens of 
the United States for passing and repassing on and over the same, on 
foot as well as otherwise; and whereas said defendant, well knowing 
the premises, was bound to keep said highway in such condition as 
to render it safe and convenient for passage and transit as aforesaid 
on, over, arid across the same; yet, nevertheless, the plaintiff alleges 
that heretofore, to wit, on the 14th day of October, A. D. 1871, the 
said highway was out of repair and in a dangerous and unsafe con- 
dition by reason of the gross negligence and default of the defend- 
ant, of all of which the said defendant had notice; yet, nevertheless, 
to wit, on the day and year last aforesaid, at the county aforesaid, 
in the city and District aforesaid, the said defendant, not performing 
and regarding its duty as aforesaid, wrongfully and negligently per- 
mitted and allowed the public highway or street as aforesaid to be 
and remain in a dangerous and unsafe condition unguarded, and 
without fixing or placing, or causing to be fixed or placed, any light 
or lights, signal or. signals, barricade, or other warning at or near 
the deep, dangerous, and great excavation in said street, between 
6th and 7th streets east or southeast, in said city or District, to de- 
note or show that the same was so there as aforesaid, and made no ‘ 
effort to secure the same against accident, or to warn persons passing 
along said public or common highway or street of the existence of 
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said excavation or deep pit, by means of and in consequence of 
which gross negligence and failure of defendant to perform its duty 
in that respect aforesaid the plaintiff then and there, to wit, on the 
day and year aforesaid, in the night time, while walking moder- 
ately and carefully along and across said street or highway, along 
the north side thereof, and between the streets aforesaid, slipped and 
fell intoa deep pit, excavation, hole, or trench which was then and there, 
and for a long time had been, in the street aforesaid between the streets 

aforesaid, left open, unguarded, and unprotected in any manner 
1 whatsoever as aforesaid through the gross negligence and de- 

fault of the defendant, whereby the bone or bones of the 
plaintiff’s right leg, near the ankle, became and were broken or 
fractured, sprained and bruised and otherwise injured, and whereby 
the plaintiff’s ankle-joint was rendered weak and unsound, and the 
plaintiff unable to use his leg and ankle-joint without great pain 
and weakness therein, and so, by means of said injury, the plaintiff 
became and was sick, lame, and disordered for a long space of time, 
during which he suffered, and still suffers, great pain, and was and 
is hindered and prevented from attending to his necessary and law- 
ful business, and was and is deprived of divers gains and profits, and 
was obliged to expend large sums of money, to wit, $1,000, in and 
about endeavoring to be healed and cured of said fractures, bruises, 
and injuries as aforesaid, and is permanently incapacitated and ren- 
dered unable to transact and attend to his lawful business, and is 
also seriously and permanently injured in his bodily health and 
strength, to the great damage of the plaintiff in the sum of thirty 
thousand ($30,000) dollars, and therefore he brings his suit. 

‘R. K. ELLIOT, 
“Plaintiff’s Alt’y. 


‘The defendant is to plead hereto on or before the first special 
term of the court, occurring twenty days after service hereof; other- 
wise judgment. 

“R. K. ELLIOT, 
“ Plaintiff's Att'y.” 


And that the District of Columbia, by its counsel, filed a plea of 
“not guilty,” and that the issue was thereupon joined, and that on 
the 19th day of March, 1873, a jury was called and sworn in that 
cause In the supreme court of the District of Columbia, holding a 
circuit court, the chief justice presiding, and that the said trial con- 
tinued until the 21st day of March, 1873, when a verdict was ren- 
dered by the jury in favor of the said plaintiff, William Barnes, and 

a inst the said defendant, The District of ( ‘columbia, for the sum of 
$3,000.00, and thereupon judgment was rendered against the said 
District in favor of the said plaintiff for the said sum of $3,500.00, 
with the sum of $63.50 for his costs; and that subsequently a mo- 
tion for a new trial on exceptions was made, and the cause came on 
for hearing in the general term on the 10th day of November, 
1873, and that the said judgment was vacated and set aside, 
and the cause remanded to the circuit court for a new trial, 
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and that subsequently, and on the 6th day of December, 1873, } 
the judgment was reconsidered and modified, and it was ordered ( 
and adjudged that the said plaintiff, William Barnes, take noth- 
ing by his suit, and that the defendant go thereof without day : 
whereupon a writ of error was sued out by the said Willian 

Barnes, and the cause taken thereon to the Supreme Court, 

1] the United States, and afterwards, to wit, on the 20th day 

March, 1876, the judgment of the general term was reve” 

' and the judgment of the circuit court reinstated ; and that_ 
wards, to wit, on the 29th day of April, 1876, the said Distrit 
Columbia paid the said judgment, with interest thereon and costs; 
to wit, for the amount of the said judgment, $3,500.00; for the amount 
of interest, $652.26, and for the amount of costs, $173.09; and it was 
agreed and stipulated between counsel for the respective parties that 
the record, as set out in this bill of exceptions, of the case of Barnes 
vs. The District of Columbia, should be taken and considered as the 
entire record of said case. 

Thereupon the plaintiff in this cause, by its counsel, gave evidence 
to the jury tending to show that on or about the 14th day of Oc- 
tober, 1871, the said William Barnes, in the night time, passing 
along one of the streets of Washington, to wit, K street, walked over 
the north wall of the tunnel which was then being constructed by 
the defendant, The Baltimore and Potomac Railroad Company, and 
fell into the excavation made by said company and was seriously 
injured, for which he recovered the said judgment, and that the 
money had been paid to him, the said William Barnes. It was con- 
ceded to be a fact in the case that on the 3lst day of May, 1870, the 
board of aldermen and board of common council of the city of Wash- 
ington passed an ordinance in the words and figures following, to 
wit: 

“ Resolution of the Board of Aldermen and Board of Common Council 
of the City of Washington. 

“ Whereas a charter has been granted by the Senate and House 
of Representatives of the United States of America to the Baltimore 
and Potomac Railroad Company to construct their railroad to and 
within the city of Washington, District of Columbia, by act ap- 
proved Feb. 5, 1867 ; 

“And whereas they did further, by supplemental acts approved 
March 18, 1869, and March 25, 1870, grant to the said Baltimore 
and Potomac Railroad Company the option of two lines in the city 
of Washington—one oy Virginia avenue, K street, &c., and the other 
by North Carolina and Virginia avenues, &c.—the said Baltimore 
and Potomac Railroad Company having now selected the Virginia 
avenue and K street route do herewith make application to the 
mayor, board of aldermen, and board of common council of the city 
of Washington for liberty to construct their railroad upon the Vir- 

| ginia avenue and K street route in conformity with the accompany- 
Lae ing plat: 

“Therefore be it resolved by the board of aldermen and board of 
common council of the city of Washington, That the Baltimore and 
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Potomac Railroad Company be permitted to construct that portion 
of their railroad entering into and within the city of Washington 

at a point on the northern shore of the Eastern Branch of 
12 the Potomac river, between South L and M streets, as set forth 

in the accompanying plans and profiles; thence running west- 
wardly between said streets to the intersection of Virginia avenue 
with South L and East Twelfth streets; thence along said Virginia 
‘avenue, by a tunnel under the surface, northwestwardly to East 
C(hird street; thence along south K street westwardly to East 
I“hird street; thence, by a line curving to the right to either the 


forth or south bank of the canal, northwestwardly to Virginia ave- 


nue; thence along Virginia avenue northwestwardly to the inter- 
section of South C and West Ninth streets; and they are also per- 
mitted to change the grade of certain streets at certain points, as 
designated on said profiles and plans, so that the grades shall con- 
form to the blue figures on said plan, and shall be so laid down 
upon the books in the city surveyor’s office as the established grades. 

“ Provided, however, That any street or avenue under which the 
said railroad may pass shal) be bridged or otherwise covered by the 
said company at their proper expense, and whenever sewers, gutters, 
curbstones, or sidewalks, or flag footways, gas or water pipes are 
disturbed or moved by the said company the same shall be rebuilt 
in a proper and satisfactory manner, at the expense of said railroad 
company and without cost or loss to any citizen or to the corpora- 
tion of Washington. 

“Approved May 3lst, 1870.” 


The counsel for the plaintiff further gave evidence to the jury 
tending to show that before the trial of the said cause of William 
Barnes vs. The District of Columbia notice was served upon the 
proper officers of the Baltimore and Potomac Railroad Company 
requiring and requesting the said company to appear and defend 
the said cause. 

And there the plaintiff rested. 

Upon this state of facts the counsel for the defendant, The Balti- 
more and Potomac Railroad Company, asked the court to hold and 
decide that neither privity nor the relation of superior and inferior 
existed between the Baltimore and Potomac Railroad Company and 
the District of Columbia as to the matters and things involved in 
this action, and that this action could not be maintained against the 
said company upon the pleadings and facts in the case; but the 
court refused to declare the law as requested, and held and decided 
that the defendant, The Baltimore and Potomac Railroad Company, 
was liable in this suit upon that state of facts; to which ruling and 
opinion counsel for the defendant then and there excepted, and the 
exception was noted at the time. 

Thereupon the defendant, by its counsel, to prove the issues on 

its part, offered as a witness one Carey W. White, who testified 
13 that during the years 1870 and 1871 he was ward commis- 
sioner of the city of Washington, in charge of the public 
streets in that portion of the city, and duly inspected the work of 
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the construction of the tunnel as it progressed; and thereupon de- 
fendant’s counsel was proceeding to give: evidence tending to show 
that the work of the construction of the tunnel had been done in a 
skillful manner, and that every reasonable precaution had been 
used and every care taken by the said railroad company and its 
officers and agents to prevent accidents to persons and property, 
whereupon the counsel for the plaintiff interposed and objected, and 
the court declared its opinion to be that the previous trial and judg- 
ment in the said case of William Barnes vs. The District of Colum bie 
setiled the question of negligence. 
And thereupon, it having been conceded by counsel for both sides 
that K street, at the place where it is alleged the accident to Barnes 
occurred, is eighty-five feet wide, and that from the building line of 
the said street to the wall of the tunnel, on either side, the distance 
is 234 feet, and that the tunnel walls were two feet wide across the 
top, counsel for the defendant offered to prove that the ground ad- 
jacent to the moutli or western entrance of the tunnel on K street 
(as shown by the map, marked “Exhibit A,” and attached hereto 
and made a part of this bill of exceptions) was, on Virginia avenue, 
from seven to fourteen feet higher than the surface of K street, and 
that during the prevalence of rains surface-water rushed down from 
Virginia avenue and Seventh street and formed pools of standing 
water in the street along the side and north of the tunnel wall 
and about the place of the accident, and that that part of the street 
was much cut up by the passing of heavily-laden wagons, Xc., 
and that the surface of K street from Sixth to Seventh streets, at 
this point, rose rapidly towards Seventh street and formed an in- 
clined plane with an angle of nearly forty-five degrees, and that K 
street, at this location, had never been much travelled prior to the 
time when the work on the tunnel had been begun, and that in con- 
sequence of the drainage from Virginia avenue and Seventh street, 
upon K street, and the passage of heavy wagons, K street was, dur- 
ing the continuance of the work on the tunnel, in a very bad con- 
dition; also that during the progress of the work on the tunnel 
the excavation was kept well barricaded and protected, and that at 
the time of the accident a large pile of stones was lying.in front of 
the point where Barnes fell, in such a position that it must have 
been necessary for him to climb over the said stones before he could 
get upon the wall of the tunnel, and that the defendant company 
was under no obligation to erect barricades at the tunnel to prevent 
accidents, and that in fact the defendant corporation and its agents, 
servants, and workmen, exercised all the care, skill, and prudence 
possible under the circumstances to prevent accidents during the 
progress of the work. 
14 But the court refused to admit such ‘testimony or to permit 
the defendant to give evidence to the jury to that effect, and 
excluded the same, and the defendant, by its counsel, then and there 
excepted to the said ruling and opinion of the court, and the excep- 
tion was duly noted before the giving of the verdict. 


The defendani, by its counsel, then rested its defense, and the 
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court instructed the jury, among other things, that “there are three 
points of fact to be established in the ease: (1) the recovery of the 
judgment against the District of Columbia; (2) the notice to the 
railroad company; and (3) the identity of the accident and in- 
jury of the person that was injured. If you decide all these points 
cin favor of the plaintiff here it would be entitled to recover the 
amount of the judgment which it has paid. And the defendant, 
by its counsel, thereupon interposed and objected, and said that the 
laid instructions were erroneous, in authorizing the jury to bring in 
“any verdict (in the first place) and (in the second place) that the 
~ plaintiff in the case was not entitled in any event to recover against 
the defendant for interest paid upon the — judgment, nor for any 
costs paid on account of the said suit Barnes vs. The District of 
( ‘olumbi a, and e XCC} ted to the said instructions of the court, and 
the « xception Wis uly noted at the time and before the elving of 
the verdict. And after the said instructions by the court and the 
noting of the exceptions by the defendant’s counsel, the jury retired 
to consider of their verdict, and the verdict was for the plaintiff 
for the sum of $4,525.55. 

And the defendant, by its counsel, asks the court to sign and seal 
this its bill of exceptions now for then, which is accordingly done 
this llth day of April, A. D. 1881. 

Witness my hand and seal on the day and date last above written. 


ARTHUR MacARTHUR, Justice. [seat.] 


Settled by counsel this llth day of April, LSSI 
MNOCH ‘TOTTEN, For Def’t. 
PRANCIS MILLER, For Dist. 
Filed Apr. 11, 1881 


(Ilere follows diagram marked p. 15.) 


16 Proceedings before the supreme court of the District of Colum- 
bia, in general term, beginning on the fourth Monday, 
the 26th day, of Septem be r, ISS]. 


Fripay, Dee. 30, 1881. 
Session resumed pursuant to adjournment. 
Present: Justices Wylie, Hagner, and James. 
District or CotumsrA, PI'’ff, 
Us. 
THe BALTIMORE AND PoToMACc Ramroap { 
Company, Det’t. 


At Law. No. 16788. 


New again come here as well the plaintiff as the defendant, by 
their respective attorneys ; whereupon, because it appears to the court 
here that there is no error in the record and proceedinggor in the 
judgment of the special term, therefore itis considered by the court 
here that the said judgment be, and the same is hereby, aflirmed 
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with costs, the defendant’s motion for a new trial upon exceptions to e- 
the rulings of the special term notwithstanding. 
(Written opinion by Hagner, J.; concurring, the chief justice and a 
James, J.; Wylie, J., not sitting in the case.) n 
ts 
17 In the Supreme Court of the District of Columbia, the 23rd_y, 
day of January, 1852. id 7 
iof 
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Tue District or COLUMBIA 
Us. 


THe BALTIMORE AND Poromac R. 
In error. 


Know all men by these presents that we, The Baltimore and 
Potomac Railroad Company, principal, and J. Donald Cameron, 
surety, are bound unto the above-named District of Columbia in the 
sum of twelve thousand ($12,000.00) dollars, to be paid to the said 
District of Columbia or its successors; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals and dated this 25rd day of January, 1882. 

Whereas the above-named Baltimore and Potomac Railroad Com- 
pany has prosecuted a writ of error to the Supreme Court of the 
United States to reverse the judgment rendered in the above suit by 
the said supreme court of the District of Columbia : 

Now, therefore, the condition of this obligation is that if the above- 
named Baltimore and Potomac Railroad Company shall prosecute 
its said writ of error to effect and answer all damages and costs if it 
shall fail to make good its plea, then this obligation shall be void ; 
otherwise the same shall be and remain in full force and virtue. 

BALTIMORE & POTOMAC R. R. CO., 
By J. K. SHARP. SEAL. 
J. D. CAMERON. om 


Sealed and delivered in presence of— 


HENRY J. GENSLER. 


Approved this 23d , 1882. 
D. kK. CARTTER, 
Ch’f Justice. 


18 UnitTED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 
Because in the record and proceedings, as also in the rendition of 

a judgment in a plea which is in the said court, before you, between 

The District of Columbia, plaintiff,and The Baltimore and Potomac 

Railroad Company, defendant, No. 16783, a raanifest error hath hap- 

pened, to the great damage of the said defendant, as by its com- 
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plaint appears, and it being fit that the error, if any hath happened, 
should be duly corrected and full and speedy justice done to the par- 
ties aforesaid in this behalf, therefore you are hereby commanded, 
if judgment be therein given, under your seal, distinctly and openly, 
to send the record and proceedings aforesaid, with all things con- 
erning the same, to the Supreme Court of the United States, to- 
rether with this writ, so that you have the same at Washington on 
he second Monday of October next, in the said Supreme Court to be 

ien and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 25rd day of January, in the year of our Lord 
1882, and of the Independence of the United States the 105th. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


District or CoLumeta, 7o wit: 


To the District of Columbia: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s oftice of the supreme court of the District of Columbia, 
wherein The Baltimore and Potomac Railroad Company is plaintiff 
and you are defendant, to show cause, if any there be, why the judg- 


ment in the said writ of error mentioned should not be corrected, 
so that speedy justice be done the parties in that behalf. 
[Seal Supreme Court of the District of Columbia. ] 

Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 

| Endorsed:] Law. No. 16783. The Dis. of Col. v. The B. & P. R. 
Rh. Co. Writ of error and citation. 

Service accepted. 

Jan’y 23, 1882. 

A. G. RIDDLE, 
Alt’y D. C. 


AUTHENTICATION OF RECORD. 
Clerk's Certificate. 
CLERK’S OFFICE, 
SUPREME CourT OF THE District OF COLUMBIA. 
[, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 


on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
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Witness my hand and the seal of said court this 17th day of 
September, 1854. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. JAY CAMP, 
Assistant Clerk. 
Justice's Ci rtificate 


[, David Kk. Cartter, chief justice of said court, do certify the for lof 
going attestation by Return J. Meigs, clerk of the said court, to beig 
in due form. 

Witness my hand and seal this 17th day of September, 1554. 

D. K. CARTTER, [SKAL. | 
Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, Return J. Meigs, clerk of said court, hereby certify that David 
K. Cartter, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 17th day of 
September, 1554. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. JAY CAMP, 
Assistant Clerk. 


Endorsed on cover: Dist. of Columbia supreme court. No. 304. 
The Baltimore and Potomac Railroad Company, plaintiff in error, 
vs. The District of Columbia. Filed 18th September, 1854. 


Supreme Court of the United states. 


OCTOBER TERM, 1887, 


Tre BALTIMORE AND PoToMAc 
RAILROAD COMPANY 


vs. 


THE District or COLUMBIA. 


Brief for Plaintiff in Error. 


ENOCH TOTTEN, 
For PVt in Error. 


R. O. PO! KINHUKN, PRIX’ ER. 


Supreme Court of the United States. 
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Tur BALTIMORE AND PoToMAC 
RAILROAD COMPANY 
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Tue District or COLUMBIA. 


Brief for Plaintiff in Error. 


This action is based upon the asserted existence, 
on the 14th day of October, 1871, of ‘the relation of 
master and servant, or superior and inferior between 
the plaintiff and defendant. 

The declaration contains substantially the follow- 
ing averments: 


1. That the defendant is a corporation created by 
an act of the Assembly of Maryland, and is doing 
business in the District of Columbia. 

2. That K street was at that date, and still is, a 
public highway, which the plaintiff was bound to 
repair and keep in a safe condition. 

3. That the defendant, prior to that date, was duly 
authorized to and did make an excavation on that 
street for the purpose of constructing its railroad. 


) 
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4. That the defendant promised the plaintiff to 
make such excavation carefully and so as to secure 
the same by barriers and barricades against acci- 
dents, and to secure the plaintiff harmless from loss 
occasioned by any failure on its part to so secure the 
work. 

5. That on the 14th day of October, 1871, one 
Barnes, in consequence of the neglect of the defend- 
‘ant to so secure the excavation, fell into the same 
and was injured. | 

6. Thatsaid Barnes brought his action on the 16th 
of January, 1872, and recovered a judgment for $3, - 
500.00, which, with costs and interest, amounted to 
the sum of $4,325.35, and that the plaintiff, on the 
29th of April, 1876, was compelled to and did pay 
the said sum. 

7. That on the date last mentioned the defendant 
promised to pay the plaintiff the sum of money so 
paid, but has failed to pay it. 

8. That the defendant is indebted for money lent, 
for money paid by the plaintiff at the request of the 
defendant, and on accounts stated. 


To the declaration the defendant pleaded : 


First. The statute of limitations. 

Second. Never was indebted and never promised as 
alleged. 

Third. That the injury to Barnes was caused, 
wholly or in part, through the negligence gf the 
plaintiff, the District of Columbia. 

The cause came on for trial before MacArthur, 
justice, and a jury, and the plaintiff read in evidence 
to the jury the record in the cause of Barnes vs. 
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District of Columbia (see 91 U. 8., 540), and gave 
evidence that the judgment had been paid in April, 
1876, by the plaintiff in the case. It also gave evi- 
dence to the jury to the effect that Barnes, on the 
14th of October, 1871, in the night-time, whilst 
walking along K street, fell over the north wall of 
the tunnel of the defendant into the excavation and 
was hurt, and that the said judgment was recovered 
therefor. The plaintiff also gave evidence to show 
that notice of the suit of Barnes had been given to 
the defendant, and that it had been required and re- 
quested to appear and defend that suit, and rested. 


The defendant then asked the court to decide that, 


on the state of facts presented, no recovery could be 
had ; but the court held otherwise. 

The defendant thereupon offered evidence to show 
that the injury was brought about in consequence of 
the neglect of the city to provide proper sewerage or 
other protection against surface water, which, dur- 
ing rains, rushed down from Virginia avenue into K 
street and formed, at the point where the accident 
happened, pools of standing water, and also that K 
street, near the place and at the time of the accident, 
was much cut up by the passing of heavily laden 
wagons, and that, as the result of these causes, the 
public street, at that place, was in a very bad condi- 
tion. The defendant also offered to prove that 7/¢ was 
under no obligations to erect barriers, &c., to prevent 
accidents, but that, in fact, its agents and workmen, 
during the progress of the work, did exercise all the 
care, prudence and skill to prevent accidents which 
it was possible for them to use under the circum- 


stances. All of this testimony was excluded by the 
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court because, in the opinion of the court. the judg- 
ment in the Barnes’ case concluded the defendant 
thereon. 


ASSIGNMENT OF ERROR. 


First. The court erred in refusing to hold, when 
requested so to do, that the relation of superior and 
inferior did not exist between the plaintiff and the 
defendant at the time of the accident; and also in 
denying thedefendant’s motion fora verdict and judg- 
ment, and in holding that the plaintiff was entitled 
to recover on the case presented. 

Second. It erred in excluding the testimony offered 
by the defendant to show that it was not bound to 
keep the street in safe condition or to erect barri- 
cades, &c., during the progress of the work. 

Third. It erred in excluding the testimony offered 
by the defendant to show that it was not chargeable 
with negligence, and that it and its servants exer- 
cised all the care, skill, and prudence possible under 
the circumstances to prevent accidents. 

Fourth. The court erred in excluding the testi- 
mony offered to show that the bad condition of the 
street, which brought about the accident, was at- 
tributable wholly or in part to the negligence of the 
plaintiff. 


The relation of master and servant, of agent and 
principal, or of employer and employed, did not exist 
between the railroad company and the municipal cor- 
poration, in reference to the public work in charge 


5 
of the former at the time of the accident to Barnes. 
The declaration in the cause proceeds wholly upon 
the contrary theory, and alleges substantially, as 
follows : 

That said defendant, at and prior to the said date, 

ras duly authorized to make, and did make on the 
said ‘‘K’’ street, between Sixth and Seventh streets 
southeast, a certain excavation for the purpose of 
constructing its road and laying its track along the 
said ‘‘K’’ street, and the said defendant promised 
and undertook to and with the said plaintiff to make 
the said excavation carefully and in such manner as 
to guard and secure the same against accident to per- 
sons lawfully passing along the said street, and to 
cover and enclose the said excavation by proper bar- 
riers when left open after sunset, and to guard the 
same by proper lighted lamps or signals, to warn 
persons passing along the said street of the existence 
and location of the said excavation, and to save the 
plaintiff harmless from any loss which should or 
might accrue from any failure of the said defendant 
to perform its contract and duty as aforesaid. 

There was not a word of proof offerred at the trial 
to show that any such promise was ever made by the 
defendant to the plaintiff, or that any relation akin 
to that of master and servant, principal and agent or 
employer and employed ever existed between the 
parties to the cause. The railroad company was in 
possession of part of the street only, being the centre 
portion, beginning on either side about twenty-three 
feet from the building line. It was put in possession 
of this portion of the street by virtue of an act of 
Congress, and hence, so long as the company kept 
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within the scope of the law, its powers were superior 
and not subordinate to those of the municipality. The 
streets of Washington are in the exclusive control of 
the legislative authority of the United States. The 
railroad company was subordinate to the United 
States only. The original charter granted to the 
railroad company by Maryland provided as follows : 


‘‘The said road, when completed, not to be more 
than siaty-six feet wide, except at or near its depots 
or stations, where the width may be made greater, 
with as many tracks as the president and directors 
may deem necessary ; and the said president and di- 
rectors may cause to be made, or may contract with 
others for making said road or any part of it; and 
they or their agents, or those with whom they may 
contract or their agents, may enter upon and use and 
excavate any lands which may be wanted for the site 
of said road or the erection of warehouses, or other 
works necessary for the said road or for its construc- 
tion and repair, and that they may build bridges, fix 
scales and weights, lay rails, may take and use earth, 
gravel, stone, timber, or other materials which may 
be needed forthe construction and repair of the said 
road or any of its works, and may make and con- 
struct all works whatever which may be necessary 
and expedient in order to the proper completion and 
maintenance of said road. 


Congress, by the act of February 5, 1876, (14 Stat., 
387,) authorized the company to construct its road 
into the District, and provided that ‘‘ the said Balti- 
more and Potomac Railroad Company are hereby 
authorized to exercise the same powers, rights and 
privileges, and shall be subject to the same restric- 
tions in the extension and construction of the said 
lateral railroad into and within the said District as 
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they may exercise or are subject to, under and by 
intent of their said charter or act of incorporation, 
in the extension and construction of any railroad 
within the State of Maryland, and shall be entitled 
to the same rights, compensation, benefits and im- 
munities, in the use of the said road, and in regard 
thereto, as are provided in their said charter, except 
the right to construct any lateral road or roads with- 
in the said District from the said lateral branch or 
road hereby authorized, it being expressly under- 
stood that the said Baltimore and Potomac Railroad 
Company shall have power only to construct from 
the said Baltimore and Potomac railroad one lateral 
road within the said District to some point or ter- 
minus within the city and county of Washington, to 
be determined in the manner hereinafter mentioned.’’ 

By the act of May 13, 1869, Congress authorized 
the company to select either of two routes into the 
city, the second of which was adopted; this second 
route is described in the act in the language follow- 
ing: 

‘Second. Beginning at some point on the north- 
ern shore of the Eastern Branch of the Potomac 
River, between south L and south M streets, thence 
westwardly between said streets to the intersection 
of Virginia avenue, northwestwardly, to south K 
street; thence along said south K street, westwardly, 
to south Fourth street; thence by a line curving to 


the right to the north bank of the canal; and thence 
along the said bank of the canal, northwestwardly, 


to Virginia avenue; thence along Virginia avenue, 
northwestwardly, to the intersection of south C and 
west Ninth streets.”’ 


By the provisions of the act of February, 5, 1867, 
the railroad company is required to preserve the then 
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existing grade or level of the street, ‘‘ unless Con- 
gress shall authorize a different level;’’ to fix the 
elevation of the street at that point, the ordinance 
of the board of aldermen, &c., set out in the record, 
was passed; it is, however, unnecessary to submit 
argument to show that this ordinance did not create 
the relation of master and servant or superior and 
inferior, between the municipality and the railroad 
company. It was advisory, only, in reference to the 
future action of Congress, and was not of any force 
until sanctioned by Congress, which was not done un- 
til May 21, 1872, long after the accident happened to 
Barnes. {17 Stat., 140.) It was therefore ultra 
vires. In addition to this there was no evidence to 
show an acceptance on the part of the company of 
this ordinance. 

Before this suit can be successfully maintained by 
the District of Columbia, against the defendant 
corporation, the relation of master and servant, of 
principal and agent, or superior and subordinate, 
must be shown to have existed. It is wholly imma- 
terial here, whether or not the municipal corpor- 
ation has or has not paid damages. If a muni- 
cipal corporation pays a claim of this character 
rightly, it may recover from its servant or con- 
tractor, just as well without as with a judgment. 
But it is logically accurate to assert that if the 
District of Columbia was not liable for the de- 
Jault of the railroad company in performing the 
work of constructing this tunnel, the present action 
cannot be maintained. It is therefore of the first im- 
portance to determine, not from the evidence that 
the municipal corporation did pay, but from the es- 
tablished law of the land, whether or not it was lia- 


ble to answer for the faults of the railroad com- 
pany, arising out of the manner in which the com- 
pany performed the work of constructing its railroad 
along this street in pursuance of the act of Congress. 
lt is contended in behalf of the plaintilf in error that 
the municipal corporation could not have been held 
liable for damages inflicted upon Barnes by the rail- 
road company, and therefore the judgment must have 
been rendered against it, because of its own negli- 
gence in caring for the public street on which the 
accident happened. The railroad was, in no sense, 
the servant, agent, contractor or employee under the 
municipality, and the latter possessed no authority or 
control whatsoever over the railroad company, or its 
agents and servants in discharging the duties in ref- 
erence to the work of constructing the tunnel. It 
may be conceded that the company would have been 
liable to third persons for any injury caused by its 
want of proper skill or care in constructing the work, 
yet that fact would be no argument to show that the 
company could be held accountable to the municipal 
corporation. The railroad company owed the munic- 
ipal corporation no duty. The rule on this subject 
is thus stated by Judge DILLon : 


‘When it is sought to render a municipal corpor- 
ation liable for the acts of servants or agents a car- 
dinal question is whether they are the servants or 
agents of the corporation. If the corporation ap- 
points or elects them, and can control them in the 
discharge of their duties, can continue to remove 
them, can hold them responsible for the manner in 
which they discharge their trust; and if those duties 
relate to the exercise of corporate powers, and are for 
the peculiar benefit of the corporation in its local or 


10 


special interests, they may justly be regarded as its 
agents or servants, and the maxim of respondeat 
superior applies.”’ 

‘¢On general principles, it is necessary in order to 
enable a municipal corporation impliedly liable on 
the maxim of respondeat superior for the wrongful 
act or neglect of an officer, that it be shown that the 
officer was its officer, either generally or as respects 
the particular wrong complained of, and not an inde- 
pendent public officer while in the legitimate exercise 
of some duty of a corporate nature which was de- 
volved on him by law or by the direction or author- 
ity of the corporation.’’ 2 Dill. on Corp., § 974 and 
notes. 


Respondeat Superior. 


The doctrine of respondeat superior has become an 
extensive and apparently a very uncertain doctrine, 
but it springs wholly and exclusively from the well 
known legal maxium, ‘‘Qui facit per aliwm facit 
per se,’’ and all the uncertainties have grown out of 
attempts to apply the doctrine to cases which did 
not warrant the application ; the rule is simple and 
easily understood. <A few well considered cases will 
suffice to show that the doctrine is correctly stated 
above, i. e., that it must grow out of and be sup- 
ported by the existence of the relation of master and 
servant, principal and agent or employer and em- 
ployed. The Court of Appeals of New York, has 
used this language: ‘‘The rule of respondeat superior, 
as its terms imply, belongs to the relation of su- 
perior and subordinate, and is applicable to that re- 
lation wherever it exists, whether between principal 
and agent or master and servant, and to the subjects 
to which that relation extends, and is co-extensive 
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with it, and ceases when the relation itself ceases to 
exist.”’ (Blake vs. Ferris, 5 N. Y., 54.) The doe 
trine of respondeal superior is predicated upon the 
right of the employer to discharge and control the 
servant. (Aelly vs. NV. Y., 11 N. Y., 482; Blake 
vs. Ferris, 5 N. Y., 48.) There can be but one re- 
sponsible superior for the same subordinate, at the 
same time, and in respect to the same transaction. 
(Laugher vs. Pointer, 5 B. & C., 560; Blake vs. 
Ferris, 5 N. Y., 48.) ‘**The doctrine of respondeat 
superior is based upon the right of the employer to 
select his servants, to discharge them if careless, un- 
skilful or incompetent, and to direct, and control 
them while in his employ.”’ (//am vs. Mayor, 70 
N. Y., 459, 462.) The same doctrine has been as- 
serted by this court: 


‘The principal is liable for the acts and negligence 
of the agent in the course of his employment, al- 
though he did not authorize or did not know of the 
acts complained of. So long as he stands in the re- 
lation of principal or master to the wrongdoer, the 
owner is responsible for his acts. When he ceases to 
be such, and the actor is himself the principal and 
master, not a servant or agent, he alone is responsi- 


ble.’ (R. R. Co. vs. Henning, 15 Wall., 657.) 


The authorities relating to this question are exceed- 
ingly numerous ; but those who may be desirous of ex- 
amining the doctrine fully can find the cases collected 
in Story on Agency, § 454; Wharton on Neg., § 156; 
Cooley on Torts, 531; Shearman & R. on Neg., 71; 
2 Thompson on Neg., 884; Wood on M. &8., Chap- 
ter 17; 2 Dill. on Corp’ns, § 974, and notes. 

The municipal authority of Washington Citv had 
no control over the railroad as to whether it should 
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build the railroad along K street or not, or as to 
the manner in which the work should be done. The 
act of Congress conferred upon the railroad com- 
pany the right to build the road without reference 
to the corporation of the city of Washington, the 
then existing municipality, and the city authorities 
could not stop the work, and could neither hire nor 
discharge a workman or superintendent, nor in any 
other manner control the operations of the rail- 
road in respect tothe improvement. It seems plain, 
from these authorities, that the municipal corpora- 
tion was not and could not have been held liable 
to Barnes for any injury to him caused by the de- 
fault of the agents of the railroad company, and it 
follows from this that the railroad company cannot be 
liable over to the municipal corporation on the prin- 
ciple of respondeat superior ; if held to respond it 
must be by force of some other principle, or rule of 
law. 

The motion made at the close of the evidence of 
the plaintiff for a verdict in favor of the defendant, 
should have been allowed. 


The defendant on the trial (10) offered evidence 
tending to prove : 


1. That the defendant was not obliged to erect 
barricades at the tunnel to prevent accidents ; 
2. That in fact, during the progress of the work, 
the defendant’s agents and workmen exercised all 
the care, skill and prudence possible under the cir- 
cumstances to prevent accident ; 
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, 3. That the accident to Barnes was caused in whole 
or in part by the negligence of the plaintiff, if by 
any negligence except that of Barnes. 


This evidence so offered was excluded by the court, 
and there being no more testimony, the court in- 
structed the jury in the following language : 


‘¢There are three points of fact to be established 
in the case ; (1) the recovery of the judgment against 
the District of Columbia ; (2) the notice to the rail- 
road company ; and (3) the identity of the accident 
. and injury of the person that was injured. If you 

decide all these points in favor of the plaintiff here, 
it would be entitled to recover the amount of the 
judgment which it has paid.’’ 


N Objections were heard, and exceptions were taken, 
and noted to this ruling of the court as to the evi- 
dence offered, and to these instructions so given (10, 
11). This ruling of the court was erroneous. 


It has been established by this Court that onthe 
trial of such a cause it is competent for the defendant 
to show— 


1. That #@ was under no obligations to keep the 
: street adjoining its work in safe condition. 
2. That it was not through its fault that the aecci- 
dent happened. 
3. That it was the fault of both parties. 
( Robbins vs. Chicago, 2 Black, 418; see, also, 
Boston vs. R. R. Co., 10 Gray, 496.) 


The court held that the previous trial ‘* settled the 
question of negligence’’ (10), and excluded all evi- 
dence offered by the defendant on that subject, al- 
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though the defendant offered to show, in the first 
place, that the railroad company itself was under no 
obligations to provide for the protection of the pub- 
lic from accidents, and, in the second place, that it 
actually did use all ‘* possible’’ diligence and care 
to prevent accidents. And the defendant offered to 
prove that the accident resulted wholly or in part 
from the neglect of its duties by the plaintiff. The 
exclusion of this evidence so offered was erroneous on 
the part of the court. In addition to this, the court, 
at the end of the testimony, practically told the jury 
to find for the plaintiff without reference to the evi- 
dence ; that the two facts, that judgment had been 
rendered in favor of Barnes against the District and 
that it had been paid, without more, entitled the 
pliantiff to recover from the defendant. The defend- 
ant was not concluded by the former verdict on the 
question as to whether or not it individually, under 
the existing circumstances, was under obligations to 
keep the street in a safe condition, nor as to the ques- 
tion whether the complainant did not contribute by 
its own negligence to the accident. The defendant 
had also a right to show that it was free from negli- 
gence. (Robbins vs. Chicago, 2 Black, 418; Boston 
vs. #. &. Co., 10 Gray, 496.) This court, in the case 
of Robbins vs. Chicago, says the defendant ‘* was not 
estopped from showing that he was under no ob- 
ligations to keep the street in a safe condition, 
and that it was not through his fault the accident hap- 
’? It is certainly well settled that if a master 
employs a servant or workman to do that which, in 
the doing, necessarily creates a nuisance, the servant 
will not be liable to the master, if in doing the work 


pened. 


15 
he exercises reasonable care, diligence, and proper 
skill. 
The judgment of the court below should be re- 
versed. 


ENOCH TOTTEN, 
For PT tf in Error. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 3. 


THE BALTIMORE AND POTOMAC RAILROAD 
COMPANY, PLaintirr 1x Error, 


v8. 


THE DISTRICT OF COLUMBIA, Derenpant 1n Error. 


BRIEF IN BEHALF OF THE DEFENDANT IN ERROR. 


I. 
STATEMENT OF THE CASE. 


This action was begun in the supreme court of the Dis- 
trict of Columbia by the District of Columbia to recover of 
the Baltimore and Potomac Railroad Company the amount 
recovered by one Barnes and paid to him by the District as 
damages for a personal injury. 

The facts of the case are that Barnes obtained against the 
District a judgment for injuries sustained by him on the 
night of October 14, 1871, which judgment, with interest 
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meee 


and costs, amounting in all to $4,325.35, the District paid 
April 29, 1876; that the injuries to Barnes for which he so 
recovered were occasioned by his falling into an excavation 
made by the company in the process of constructing a tun- 
nel in one of the streets of the city of Washington (Rec., 7-8). 
and that before the trial of the cause in which Barnes re- 
covered against the District notice was served upon the 
proper ofticers, requiring and requesting the company to 
appear and defend said cause (9). 

The matters sought to be set up by the company in de- 
fense of the action are noticed hereinafter in connection with 
the assignments of error. At the close of the testimony the 
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court instructed the jury, “among other things,” in the 
manner set out in the record (11). What the “other things ” 
were does not appear, but it will be conclusively presumed 
that they were such as were necessary to authorize the find- 
ing of the jury, if anything further than the matters men- 
tioned were necessary to that end. ‘To such of the court’s 
instructions as the record discloses the company excepted 
on two specific grounds: (1) Because those instructions 
authorized the jury to “bring in any verdict,” by which 
probably is meant any verdict for the District; and (2) 
Because in any evert the District was not entitled to recover 
for costs paid by it in the Barnes case, or to interest on the 
amount of the judgment paid by it (11). As only the 
former of these objections is stated in the assignments of 
error the latter might, under the rule of this Court, be dis- 
missed without further notice. 

At a special term the verdict and judgment were for the 
District in the amount paid on the Barnes judgment, with 
interest from the date of payment (5). On appeal the judg- 
ment was affirmed by the court in general term, December 
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30, 1881 (12), a written opinion being delivered, which, how- 
ever, is not printed with the record or the brief of counsel 
for the company. It may be found, with the report of the 
ase, in 1 Mackey, p. 314. 

The company sued out a writ of error, which was filed 
and perfected in the court below in January, 1882 (12-13). 
The transcript of record was filed in this court September 
18, 1884 (14). 

At the present term (October 18, 1887,) a motion to dis- 
miss, upon the ground that the cause was not seasonably 
docketed, was filed by the defendant in error and notice 


given that it would be presented at the hearing. 


II. 
Tue ASSIGNMENTS OF ERROR. 


Whether the several assignments of error submitted by 
the company are well founded in law is considered in the 
argument below. But, independent of the substantive merits 
of the assignments, they present some questions of form and 
fact to be determined by the record in the light of certain 
well-defined rules of practice. | 


1. The company’s first assignment of error complains that 
the court below refused to hold that the relation of superior 
aud inferior did not exist between the District and the com- 
pany, and that it held that the District was entitled to re- 
cover on the case presented. 

Of the former part of this assignment it is enough to say 
that whether the relation mentioned did or did not exist is 
of no moment, as the declaration contained both a special 
and the common counts. The latter part of the assignment 
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refers to the company’s motion and the court’s ruling thereon 


at the close of the District’s testimony (9). 


2. The second assignment of error complains that the 


court refused to admit testimony to show that the company 
was not bound to keep the street: in a safe condition or to 
erect barricades, &c., during the progress of the work. 

The precise terms of the supposed offer of this testimony 
are as follows: “Counsel for the defendant offered to prove 
. . . that the defendant company was under no obliga- 
tion to erect barricades at the tunnel to prevent accidents” 
(10). 


The court cannot consider this assignment of error be- 


cause-— 


a. The supposed offer of testimony is not such in fact. It 
is a general proposal to prove absence of a given obligation, 
the presence or absence of which is a question of law, de- 
pendent upon facts. The facts themselves should have been 
offered. 

b. The supposed offer is one of a set submitted together, 
without segregation even by the exception. The record 
shows (10) a continuous offer by the company of testimony 
of the matters supposed to constitute a defence to the action, 
viz: (1) that the work of constructing the tunnel was done 
in a skillful manner and every reasonable precaution taken 
to prevent accidents; (2) that during the construction of the 
tunnel the locus of the accident was, owing to the drainage 
of surface water from the neighboring streets and the pas- 
sage of heavily-laden wagons, in a very bad condition ; (3) 
that during the progress of the work on the tunnel the ex- 
cavation wes kept well barricaded and protected ; (4) that 
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the company was under no obligation to erect barricades at 
the tunnel to prevent accidents ; and (5) that the company 
exercised all care possible under the circumstances to pre- 
vent accidents during the work. This composite offer is 
followed in the record by this statement: “ But the court 
refused to admit such testimony or to permit the defendant 
to give evidence to the jury to that effect,and excluded the 
same, and the defendant, by its.counsel, then and there ex- 
cepted to the said ruling.” This general exception cannot 
be availed of to select a given one of the series of matters 
mentioned, and to argue that its exclusion was error. 


3. The third assignment of error complains that the court 
erred in excluding testimony offered to show that the com- 
pany was not chargeable with negligence, and that it exer- 
cised all care possible under the circumstances to prevent 
accidents. 

If the former part of this assignment be intended to be 
distinct from the rest it has no foundation in the record. 
The company made no offer of testimony “ to show that it 
was not chargeable with negligence.” ° 

The latter part of the assignment, and the whole of it if it 
be intended to be single, is open to the same criticisms as its 
predecessor: the supposed offer does not tender facts, and it 
is part of a continuous offer of distinct matters not segregated 


even by the exception. 


4. The fourth assignment of error complains that “ the 
Court erred in excluding the testimony offered to show that 
the bad condition of the street, which brought about the 
accident, was attributable wholly or in part to the negligence 
of the plaintiff [the District] .” 
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The short answer to this is that the Court excluded no 
such testimony. The company’s supposed offer in this be- 
half is in the following terms : 


“That the ground adjacent to the mouth or western en- 
trance of the tunnel on K street . . . was,on Virginia ave- 
nue, from seven to fourteen feet higher than the surface of K 
street, and that during the prevalence of rains surface-water 
rushed down from Virginia avenue and Seventh street and 
formed pools of standing water in the street along the side and 
north of the tunnel wall and about the place of the accident, 
and that that part of the street was much cut up by the 
passing of heavily-laden wagons, &c., and that the surface 
of K street from Sixth to Seventh streets, at this point, rose 
rapidly towards Seventh street and formed an inclined plane 
with an angle of nearly forty-five degrees, and that K street, 
at this location, had never been much travelled prior to the 
time when the work on the tunnel had been begun, and that 
In consequence of the drainage from Virginia avenue and 
Seventh street upon K street, and the passage of heavy 
wagons, K street was, during the continuance of the work 
on the tunnel, ina very bad condition.” (10.) 


It does not appear, nor does this offer hint, that the con- 
dition complained of was due to anything the District had 
done or left undone. For aught that appears, the assumed 
inequalities of grade and the cutting by the heavy wagons 
may have been occasioned by the company’s work in mak- 
ing the tunnel ; indeed, that such was the case is suggested 
by the assumed facts that the pools of water formed “ along 
the side and north of the tunnel wall,” that prior to the be- 
ginning of work on the tunnel the street “had never been 
much travelled,” and that its bad condition existed “ dur- 
ing the continuance of the work on the tunnel.” 


IIT. 
ARGUMENT. 
1. Upon the motion to dismiss. 


This Court has repeatedly declared that it can acquire no 
jurisdiction under a writ of error where the return to it is 
made by filing the transcript of record here after the expi- 
ration of the term of this Court next succeeding the filing 
of the writ of error in the court below. 

Caillot vs. Deetken, 113 U. S., 215. 
Steamer Virginia vs. West, 19 How., 182. 
Mesa vs. U.8S., 2 Black, 721. 

Castro vs. U. S., 3 Wall., 46. 

The Lucy, 8 Wall., 307. 


And the Court will sua sponte take notice of this want of 
jurisdiction, because the writ of error is no longer valid. 
Edmonson vs. Bloomshire, 7 Wall., 306, p. 308. 


The defendant, with its notice of the motion to dismiss, 
furnished counsel for the plaintiff in error with the foregoing 
authorities as the support of the motion. 

This case presents no one of the exceptional instances in 
which the Court has sometimes refused to entertain a motion 
to dismiss at this stage. The judgment below was rendered 
December 30,1881. The transcript was lodged here Sep- 
tember 18, 1884, over two years and eight months after the 
judgment. A motion to dismiss made immediately on the 
lodgment of the transcript must have prevailed, and no 
new writ could have been sued out. 


2. On the merits. 


The law of the case is perfectly well settled. 
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While a municipal corporation, having the exclusive care 
and control of the streets, is, in a proper case, liable to one 
who is injured by reason of the defective condition of one 
of those streets, it yet has a remedy over against a private 
party who has so used the street as to produce the injury, 
unless the corporation concurred in the wrong. Such pri- 
vate party is concluded by the judgment against the corpo- 
ration for his act or negligence, if he knew that the suit was 
pending and could have defended it, even though he had 
no express notice so to defend; but he is not estopped to 
show that he was under no obligation to keep the street in 
safe condition, or that the injury did not result from his act 
or neglect, or that the corporation itself was also in fault. 
Chicago vs. Robbins, 2 Black, 418. 

Robbins vs. Chicago, 4 Wall., 657. 


The verdict and judgment against the corporation, in such 
case, are conclusive upon the party in original default as to 
the facts—(1) that the highway was defective; (2) that the 
person was injured there while using due care, and (3) .of 
the amount of damage by the injury; but not (1) of his lia- 
bility to keep the place in repair, nor (2) of his having neg- 
lected (failed) to do so, nor (3) of his neglect or failure hav- 
ing been the sole cause of the injury. 

Boston vs. Worthington, 10 Gray, 496. 


And it is incompetent for the party in default to prove 
that in making a dangerous excavation he was guilty of no 
negligence, or that he properly guarded and covered the 
same on leaving off work on the night of the injury. 

. Portland vs. Richardson, 54 Maine, 46. 
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The liability of the party in such cases is for the amount 
of the judgment against the Corporation, with costs, interest, 
und counsel fees. 

C. & QO. Co. vs. County Comm’rs, 57. Md., 201. 


Other cases illustrating these principles, or some of them, 
are-— 
Stoughton vs. Porter, 138 Allen, 191. 
Woburn vs. Henshaw, 101 Mass., 193. 
Port Jervis vs. First Nat. Bank, 31 Hun., 107. 
Troy vs. T. & S. Co., 49 N. Y., 657. 
Rochester vs. Montgomery, 72 N. Y., 65. 
Heiser vs. Hatch, 86 N. Y., 614. 


In view of these principles the assignments of error re- 


quire but brief attention. 


(1) The facts proven clearly entitled the District to re- 
cover. It suffered judgment for a fault of the company and 
paid it. 

(2) The proposed offer to show absence of obligation on 
the company’s part was insufficient, for the reasons given 
above. 

(3) The proposed offer to show absence of negligence by 
the company and that it used all possible care was both in- 
sufficient and incompetent. 


(4) The fourth assignment has no foundation in fact. 


Henry E. Davis, 
For the District of Columbia. 
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In the Supreme Court of the United States 


OCTOBER TERM, 1887 


THE BALTIMORE AND PoroMAc RAILROAD )} 
ComMPANy, Pltf. in Error, 


ns. ( 


THe District or COLUMBIA. 


Affidavits in Defense of the Motion to Dismiss. 


IN THE SUPREME COURT OF THE UNITED STATES. 
| October Term, 1887.] 
THE BALTIMORE AND PoroMac RAILROAD ) 
Company, Plaintiff in Error, gS = 
DS. ; + ° 


Tue District oF CoLUMBIA.. 


DistRICT OF COLUMBIA, SS: 

I, Edmund A. Bailey, being first duly sworn, do 
depose and on my oath say, that from about the first 
day of December, 1876, to about the first day of 
June, 1883, I was employed as the clerk and stenog- 
rapher in the office of Enoch Totten, the counsel for 
the plaintiff in error in the above-entitled cause, in 
the city of Washington. That the said Totten, from 
about the first day of November, 1881, until about 
the middle of September, 1882, was almost con- 
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stantly engaged ina series of examinations and trials 
commonly known as the Star Route Cases, in the 
Supreme Court of the Distriet of Columbia, and the 
Police Court of the District of Columbia. That after 
the judgement in the above-entitled cause was affirmed 
by the General Term, I was directed by Mr. Totten 
to cause to be prepared the transcript of the record 
to be filed in the Supreme Court of the United 
States, prepare the supersedeas bond, sue out the 
writ of error, serve the citation, and file the record 
in the clerk’s office of the Supreme Court of the 
United States. That I promptly undertook compli- 
ance with the said directions, caused the transcript 
to be made, prepared the supersedeas bond, sued out 
the writ of error, and served the citation upon Mr. 
Riddle ; but, having misundersteod the directions of . 
Mr. Totten, instead of taking the said transcript so 
prepared and filing it in the clerk’s office of the 
Supreme Court of the United States, I carried it to 
the clerk’s office of the Supreme Court of the Dis- 
trict of Columbia, and left the same there for the 
authentication of the said clerk, with the under- 
standing that he, the clerk of the Supreme Court of 
the District of Columbia, would transmit the same 
to the clerk’s office of the Supreme Court of the 
United States; and, thereupon, I dismissed the said 
duty from my mind, supposing that I had fully com- 
plied with the directions of Mr. Totten. 

| further state that at the time mentioned, and 
for some months before, | had been admitted to the 
Bar, and was a member of the Bar of the Supreme 
Court of the District of Columbia, and had engaged, 
to a limited extent, in the practice of the law, and 
was aiding Mr. Totten.in the conduct of his business; 


and that [ know of my own knowledge that the 
time of Mr. Totten was nearly, if not quite, monopo- 
lized at that period by the aforesaid Star Route 
Trials. 
KpMUND A. BAILEY. 
Subseribed and sworn to before me this 19th day 
of October, 1887. 


ISEAL. | ; RUTLEDGE WILLSON, 
Notary Publie. 


IN THE SUPREME COURT OF THE UNITED STATES. 
[October Term, 1887. ] 


THE BALTIMORE & PoTromac RATLROAD ) 
Company, Plaintiff in Error. a ae” are 
. No. 86. 
os, . 
THe District or COLUMBIA. 


District OF COLUMBIA, ‘| ss: 

I, Enoch Totten, being first duly sworn, do depose 
and say, that I am the attorney for the plaintiff in 
error, the Baltimore and Potomac Railroad Com- 
pany, in the District of Columbia, and have been for 
many years; that I tried the cause for the defendant 
company in the trial court, and argued it in General 
Term on appeal. That at the time, judgment of the 
General Term, in said cause, was rendered, I was 
much engaged in professional work in reference to the 
cases in the Supreme Court of the District of Colum- 
bia and in the Police Court, known as the ‘* Star 
Route’ cases; that I directed Mr. Bailey, who was 


then employed in my office, to take-the necessary 
steps to get the cause into this court for review, 
which he did under my supervision; the swperse- 
deas bond was prepared by Mr. Bailey, and then I, 
as | recollect it, procured the signature thereto, and 
the approval thereof, and then directed Mr. Bailey 
to have the transeript of the record completed and 
the cause docketed in thiscourt. This I relied upon, 
and I confidently believed that this was done, and it 
never occured to me that the cause was not so dock- 
eted in this court, until about the middle of Septem- 
ber, 1884, when I went to the clerk’s office of this 
court, to get the necessary information in relation to 
it, this cause, and other cases, with the management 
of which | was charged, to enable me to get ready 
for argument, and on inquiry for this case, I learned 
for the first time that the cause was not there. I 
then immediately began a search for this transcript 
of the record, and finally found it amongst the files 
in the cause, in the clerk’s office of the Supreme 
Court of the District of Columbia, and complete in 
everything except the certificate of authentication. 
I immediately, and on the 17th of September, 1887, 
procured this authentication, and had the cause 
docketed the following day. 

Mr. Bailey was employed in my office until some- 
time in the summer of 1883. At thetime Mr. Bailey- 
was so entrusted by me, with the work aforesaid, he 
was entirely competent to perform the same, and I 
attribute his failure in the matter, to his misappre- 
hension of what I said to him. I always found Mr. 
Bailey to be prompt and accurate. I do not think the 
failure to docket the cause was owing to the laches 
or want of diligence of the counsel for the plaintiff 


tet 


om 


in error, and the foregoing facts, taken in connec- 
tion with the statements made by Mr. Bailey, in the 
affidavit attached to this, are submitted as a fair ex- 
cuse for the failure to docket the cause in the time 
usually required. 

ENOCH TOTTEN. 


Subscribed and sworn to before me, at my office, 
by Enoch Totten, this 24th day of October, A. D. 
1887. 


SEAL. | RUTLEDGE WILLSON, 
oer Notary Publie. 
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No. 232. 


. 


BELL TELEPHONE COMPANY OF MISSOURI, 
PLAINTIFF IN ERROR, 


US. 


STATE OF MISSOURI, EX REL: THE BALTIMORE 


AND OHIO TELEGRAPH COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FORK 


THE EASTERN DISTRICT OF MISSOURI, 


FILED JUNE 1, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1=87. 


No. 232. 


THE BELL TELEPHONE .COMPANY OF MISSOURI. 
‘PLAINTIFF IN ERROR, 
vs. 
THE STATE OF MISSOURI. EX REL: THE BALTIMORE 
AND OHIO TELEGRAPH COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURLT, 
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1 Transcript of Record. 


’ 


’ Unrrep States OF AMERICA, = 
Eastern District of Missouri, § “* 


t 


“In the Circuit Court of the United States in and for said District. 


THE Strate or Missourtr at the Relation of THe BALTIMORE AND 
Ono TELEGRAPH Company, Relator, 
against 
THe Bett TeELerpHONE Company or Missouri, Respondent. 


y Unirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge 
of the circuit court of the United States for the eastern district 
of Missouri, Greeting : 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before you, 
at the March term, 1885, thereof, between the State of Missouri ex 
rel. Baltimore and Ohio Telegraph Company, petitioner, and The 
Bell Telephone Company of Missouri, respondent, a manifest error 
hath happened, to the great damage of the said respondent, as by 
its complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States 
of America, together with this writ, so that you have the same at 
Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this second day of April, in the 
year of our Lord one thousand eight hundred and eighty-five. 

Issued at office, in the city of St. Louis, with the seal of the circuit 
gourt of the United States for the eastern district of Missouri, dated 
as aforesaid. 

[Seal of the United States Circuit Court, Eastern District of Missouri.] 


A. P. SELBY, 
Clerk Circuit Court United States, Lastern District of Missouri, 
, Deputy. 


Vv — 
Allowed by— 
DAVID J. BREWER, 
Circuit Judge. 
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5) 


UNITED Srates OF AMERICA, as 
7 . . . . ee . 
Eastern District of Missouri, § 


Return to Writ. 


In obedience to the command of the within writ I herewith trans wg 


mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 

In witness whereof I hereto subscribe my name and affix the seal 
of said circuit court, at office, in the city of St. Louis, this 3d day of 
April, A. D. 1885. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk .of said Court. 


[Endorsed :| No. 2499. United States circuit court, eastern dis- 
trict of Missouri. State of Mo. ex rel. Baltimore & Ohio Telegraph Co. 
vs. Bell Telephone Co. of Mo. Writ of error to the cireuit court of the 
U.5S., eastern district of Missouri. Returned and filed 3d day of 


April, 1885. A. P. Selby, clerk. 


4 The United States of America to the State of Missouri ex rel. 
Baltimore and Ohio Telegraph Company, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
yreme Court of the United States of America to be holden at Wash- 

ington, D. C., on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the United 
States for the eastern district of Missouri, wherein The Bell Telephone 
Company of Missouri is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable David J. Brewer, judge of the circuit court 
of the United States for the eastern district of Missouri, this second 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-five. - 

DAVID J. BREWER, 
Judge United States Circuit Court, Eastern District of Missouri. 


Due service of the above citation upon the said Baltimore and 
Ohio Telegraph Company, relator, this ninth day of April, A. D. 
1885, is hereby acknowledged, and other or further notice and cita- 
tion is waived. 

GARLAND POLLARD, 
Att'y for Relator. 


5 {Endorsed :] No. 2499. United States circuit court, eastern 

district of Missouri. State of Missouri ex rel. Baltimore «& 
Ohio Telegraph Co. vs. Bell Telephone Co. of Missouri. Citation. 
Filed April 3d, 1885. A. P. Selby, clerk. 
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THE STATE OF MISSOURT, &¢, 


6 Unrrep Srates OF AMERICA, ) 


. . . » Pie 
Eastern District of Missouri, j ~ 


In the Circuit Court of the United States in and for said District. 


March Term, A. D. 1885. 


Be it remembered thaton the sixteenth day of March, A. D. 1885, 
being at a regular stated term of said court, the following, among 
other, proceedings were had and appear of record in the words and 
figures following, to wit: 


' 


Transcript Filed. 


STATE OF Missourt ex rel. BALTIMORE AND OHIO ns 
+ 5 . . > 
Co., Plaintiff, 9499 
V8. os A . 
Bett TELEPHONE Co. or Missourtr, Defendant. 


Now comes defendant, by Hitchcock, Madill & Finkelnburg, 
its attorneys, and files transcript from the St. Louis cireuit court 
and enters appearance; and thereupon comes the plaintiff, by Gar- 
land Pollard, its attorney, and files motion to remand this cause. 

Said transcript is in words and figures following, to wit: 


STATE OF MISSOURI, ! en 
City of St. Louis, j~ 


Be it remembered that heretofore, to wit, that on the 24th day of 
february, 1885, there was filed in the office of the clerk of the cir- 
cult court a petition for mandamus, which is in the words and 
figures as follows, to wit: 


Petition for Mandamus. 
STATE OF Missouri, City of St. Louis: 
In the Cireuit Court of the City of St. Louis. 


7 Tur Strate or Missourt upon the Relation of Toe BALTIMORE 
ND Onto TELEGRAPH CoMPANY OF MISSOURI 
Us. 
Toe Bett TELEPHONE COMPANY OF MISSOURI. 


To the honorable judges of the circuit court of the city of St. Louis: 

Your petitioner, The Baltimore and Ohio Telegraph Company, 
respectfully represents and shows that it is a corporation duly 
created, organized, and existing under and by virtue of the laws of 
the State of Missouri and in pursuance of article five (5) of chapter 
twenty-one (21) of the Revised Statutes of said State of 1879, entitled 
“Telegraph and telephone companies.” 

That the Bell Telephone Company of Missouri is a corporation 
created, organized, and existing under and by virtue of the laws of 
Missouri and in pursuance of said article five (5) of chapter twenty- 
one (21) of the Revised Statutes of 1879, entitled “ Telegraph and tele- 
phone companies.” 
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Petitioner avers that it is engaged in the business of transmitting 
for the public telegraphic dispatches between different points within 
the State of Missouri and through its connections with other States 
in the Union; that for the purposes aforesaid, for the convenience 
of the public and for the transaction of any private business apper- 
taining to the petitioner, it had, prior to the grievances hereinafte 
stated, established and still has its general ottice or place of business 
at No. 205 North Third street in the city of St. Louis and State of 
Missouri. 

And your petitioner avers that the said Bell Telephone Company 

has its principal office or place of business in said city of St. 
8 Louis and was at the times hereinafter named and still is 
engaged in the business of transmitting for the public tele- 

phonic communications between its numerous and various patrons 
or subscribers in said city of St. Louis, and the manner in which 
the business of the said Bell Telephone Company is done is as fol- 
lows, to wit: 

The said telephone company has a system of telephonic wires ex- f 
tending into and through various streets and sections of said city of 
St. Louis, which said wires are connected by extensions, branch 
wires, or otherwise by the said telephone company, with the tele- 
phones which are furnished by it to its subscribers or patrons in the 
manner next hereinafter stated—that is tosay: Whenever any party i 
desires a telephone at any residence, office, or place of business 
within said city, upon application being made by such party to be- 
come a subscriber therefor, the said telephone is placed or located at 
such residence, office, or piace of business by said telephone com- 
pany as desired by the applicant as aforesaid, the same being done at 
the expense of the company and upon uniform rates and terms pre- 
scribed by it, and thereupon such subscriber acquires and becomes 
entitled to use said telephone, and to have and maintain, as occa- 
sion may require, verbal telephonic communication over the said 
system of wires of said telephone company with any other customer 
who may have acquired the right from said telephone company to ° 
use one of said telephones as aforesaid. 

And your petitioner avers that said telephone company now has 
over twelve hundred subscribers or parties using its telephones in 
connection with its said system of wires, comprising various indi- 
viduals, firms,and corporations residing or doing business in and about 


the said city of St. Louis, each of whom is enabled by the facilities e 
afforded by the said telephone company as aforesaid to hold 
9 telephonic communication as aforesaid with any other of the 


said subscribers, and the said telephone company furnishes 
each of its said subscribers with printed lists showing the name and 
residence and occupation of each of its subscribers, so that each sub- 
scriber may know the names and occupations of the various parties 
with whom his telephone may enable him to hold telephonic com- 
munication. . 
And petitioner avers that said telephone company has during the i 
time hereinbefore stated and still does, through its authorized agents 
and officers, announce and hold itself in readiness, as it is by law 


-~ 
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in duty bound to do, to furnish public telephenic facilities to all 
persons, firms, or corporations, including other telephone and tele- 
. graph companies, who may desire to become subscribers therevor in 
\ the manner above mentioned and without favoritism or discrimina- 
‘tion, and has promptly furnished all applicants therefor who have 
‘complied with its said rates and terms with the said telepbones and 
telephonic facilities except in the case of your petitioner. 

And your petitioner further avers that heretofore, to wit, on the 
27th day of January, 1885, and on divers other days since that 
time, it made application and demand to and upon the said tele- 
phone company for it to place one of its telephones in petitioner’s 
office, at No. 205 North Third St. in said city of St. Louis, and for the 
telephonic facilities as aforesaid to be therewith connected, and your 
petitioner was then and there ready and offered and tendered and 
still is ready and offers and tenders the payment of the rates and 
the compliance with the rule as fixed by said telephone company 
for its other customers for the like service and facilities. 

But the said telephone company, in contravention and violation of 

its charter obligations and of its duties to the publie and to 
10 petitioner, has refused tocomply with your petitioner’s appli- 

‘ation and demand made as aforesaid, and then and there 
refused and still does refuse to grant to this petitioner the use of a 
telephone or telephonic facilities applied for as aforesaid upon the 
ground and for the reason, as stated and alleged by said lenbinte 
company, that a certain bill, known as “ House bill No. 245,” is 
pending in the General Assembly of the State of Missouri providing 
for the placing of telephone and telegraph wires in certain cities in 
this State, including St. Louis, under ground. 

And your petitioner avers that it is a matter of special importance 
and value to it for the convenient and economical conduct of its 
business that it should have ‘and enjoy the right of telephonic 
communication as aforesaid with the said subscribers of said tele- 
phone company in the same manner and with the same privileges 
as are extended by said telephone company to its other subscribers, 
and that the said telephone and telephonic facilities applied for and 
demanded by this petitioner as aforesaid and refused by the said 
telephone company are valuable, though the exact amount that 
your petitioner has been or may be damaged by reason of the said 
refusal of said telephone company has and will be, by reason of the 
peculiar nature of said business, difficult and impossible to be pre- 
cisely or definitely ascertained in an action therefor in a suit at 
law. 

And your petitioner has no plain, speedy, or adequate remedy in 
the ordinary course of law for the wrong done to your petitioner as 
aforesaid or adequate remedy otherwise than by the awarding of the 
writ of mandamus herein prayed for. 

And your petitioner avers that the business carried on and con- 
ducted by it in no way interferes or is in competition with that car- 

ried on and conducted Ly said telephone company as afore- 
11 said, and that there is no valid reason why said telephone 
company may not furnish a telephone and telephonic facili 


6 THE BELL TELEPHONE CO, OF MISSOURI Vs. 


ties for petitioner’s said office as readily, conveniently, and economiec- 
ally as has been done in the case of other of its said subscribers. 
Wherefore, in view of the premises, your petitioner prays that th s 
court will grant a writ of mandamus against the said Bell Telephone 
Company, requiring and commanding it and its officers and agents 
to place a telephone in the petitioner’s said office, and to give and 
maintain for petitioner the same telephonic facilities given by said 
telephone company to its other subscribers, and to place petitioner’s 
name on its list of subscribers distributed to its subscribers as afore- 
said, all to be done by the said telephone company upon the same 
rates and terms as are or may be given to its other subscribers or to 
other telegraph companies and without discrimination against your 
petitioner; and your petitioner asks such other and further orders 
as may seem meet in view of the premises. 
BALTIMORE AND OHIO TELE- 
GRAPH COMPANY, 
By GARLAND POLLARD, Its Attorney. 


STaTeE OF Missourl, | . 

City of St. Louis, | ” 

Thomas F. Clohesey, having been duly sworn, makes oath and 
says that he is chief operator and acting manager of the said Balti- 
more and Ohio Telegraph Company in the city of St. Louis, Mis- 
souri, and that the statements contained in the foregoing petition 
are true in substance and in fact, to the best of his knowledge and 


belief. THOMAS F. CLOHESEY. 


Subseribed and sworn to before me this 23rd day of February, 
1885. 
[SEAL. ] CHAS. B. STARK, 
Notary Public. 


12 And afterwards, to wit, at a special term of said court, being 
the February term, 1885, thereof, the following further pro- 
ceedings were had in said cause, to wit: 


Writ of Mandamus Granted. 


THe STaTe oF Missouri ex rel. BALTIMORE AND OHIO TELEGRAPH Co: 
vs. 
THE BELL. TELEPHONE CoMPANY. 
Turspay, February 24th, 1885. 

Comes now the relator, by attorney, and presents the petition, 
and, on motion, it is ordered that an alternative writ of mandamus 
issue herein, returnable Saturday, February 28th, 1885, at ten a. m. 
which writ of mandamus and return thereon are in words and fig- 
ures following, to wit: 


The State of Missouri to the Bell Telephone Company of Missouri, 
Greeting : 
Whereas the State of Missouri, at the relation of the Baltimore 
and Ohio Telegraph Company of Missouri, has presented to our cir- 
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cuit court — city of St. Louis and State of Missouri a petition pray- 


ing fora mandamus, which is in words and figures following, to wit: 
' 


A 


| Writ of Mandamus. 
ASTATE OF Missourt, City of St. Louis: 
In the Cireuit Court of the City of St. Louis. 


THe STate oF Missouri upon the Relation of THe BALTIMORE AND 
Ono ‘TELEGRAPH CoMPANY OF MISSOURI 
v8. 
THe Bev, TELEPHONE CoMPANY OF MISSOURI. 


To the honorable judges of the circuit court of the city of St. Louis: 


13 Your petitioner, The Baltimore and Ohio Telegraph Com- 

pany, respectfully represents and shows that it is a corporation 
duly created, organized, and existing under and by virtue of the 
laws of the State of Missouri, and in pursuance of article five (5) of 
chapter twenty-one (21) of the Revised Statutes of said State of 1879, 
entitled “Telegraph and telephone companies.” 

Petitioner avers that it is engaged in the business of transmitting 
for the public telegraphic dispatches between different points within 
the State of Missouri, and through its connections with other States 
in the Union; that for the purposes aforesaid, for the convenience 
of the public, and for the transaction of any private business apper- 
taining to the petitioner it had, prior to the grievances hereinafter 
stated, established and still has its general office or place of business 
at No. 205 North Third street, in the city of St. Louis, and State of 
Missouri. 

And your petitioner avers that the said Bell Telephone Company 
has its principal office or place of business in said city of St. Louis, 
and was, at the times hereinafter named, and still is engaged in the 
business of transmitting for the public telephonic communications 
between its numerous and various patrons or subscribers in said city 
of St. Louis; and the manner in which the business of the Bell 
Telephone Company is done is as follows, to wit: 

The said telephone company has a system of telephonic wires ex- 
tending into and through various streets and: sections of said city of 
St. Louis, which said wires are connected by extensions, branch wires, 
or otherwise by the said telephone company with the telephones 

which are furnished by it to its subscribers or patrons in the 
14 manner next hereinafter stated—that is, to say, whenever 

any party desires a telephone at any residence, office, or place 
of business within said city, upon application being made by such 
party to become a subscriber therefor, the said telephone is placed 
or located at such residence, office, or place of business by said tele- 
phone company, as desired by the applicant as aforesaid, the same 
being done at the expense of the company, and upon uniform rates 
and terms prescribed by it; and tnereupon such subscriber acquires 
and becomes entitled to use said telephone, and to have and main- 
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tain, as occasion may require, verbal telephonic communication 

over the said system of wires of said telephone company with any 
other customer who may have acquired the right from said tele- 
phone company to use one of said telephones as aforesaid. 

And your petitioner avers that said telephone company now has 
over twelve hundred subscribers or parties using its telephones in 
connection with its said system of wires, comprising various indi- 
viduals, firms, and corporations residing or doing business in and 
about the said city of St. Louis, each of whom is enabled, by the 
facilities afforded by the said telephone company as aforesaid, to 
hold telephonic communications, as aforesaid, with any other of the 
said subscribers. 

And the said telephone company furnishes each of its said sub- 
scribers with printed lists showing the name and residence and 
occupation of each of its subscribers, so that such subscriber may 
know the names and occupations of the various parties with whom 
his telephone may enable him to hold telephonic communication. 

And petitioner avers that said telephone company has during the 

time hereinbefore stated, and still does, through its authorized 
15 agents and officers, announce and hold itself in readiness, 

as itis by law in duty bound todo, to furnish public telephone 
facilities to all persons, firms, or corporations, including other tele- 
phone and telegraph companies, who may desire to become sub- 
scribers therefor in the manner above mentioned, and without 
favoritism or discrimination, and has promptly furnished all appli- 
cants therefor who have complied with its said rates and terms with 
the said telephones and telephonic facilities except in the case of 
your petitioner. 

And your petitioner further avers that heretofore, to wit, on the 
27th day of January, 1855, and on divers other days since that time, 
it made application and demand to and upon the said telephone 
company for it to place one of its telephones in_petitioner’s office, 
at No. 205 North Third St., in said city of St. Louis, and for the tele- 
phonic facilities as aforesaid to be therewith connected, and your 
petitioner was then and there ready and offered and tendered, and 
still is ready and offers and tenders, the payment of the rates and the 
compliance with the rules as fixed by said telephone company for its 
other customers for the like service and facilities. 

But the said telephone company, in contravention and violation of 
its charter obligations and of its duties to the public and to peti- 
tioner, has refused to comply with your petitioner’s application and 
demand made as aforesaid, and then and there refused aud still does 
refuse to grant to this petitioner the use of a telephone or telephonic 
facilities applied for as aforesaid upon the ground and for the reason, 
us stated and alleged by said telephone company, that a certain bill, 
known as “ House bill No. 245,” 1s pending in the General Assembly 
of the State of Missouri, providing for the placing of telephone and 
telegraph wires in certain cities in this State, including St. Louis, 

under ground. 
16 And your petitioner avers that it is a matter of special im- 
portance and value to it for the convenient and economical 
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conduct of its business that it should have and enjoy the right to 
telephonic communication as aforesaid with the said subscribers of 

_ said telephone company in the same manner and with the same 
privileges as are extended by said telephone company to its other 
subscribers, and tnat the said telephone and telephonic facilities ap- 

&plied for and demanded by this petitioner as aforesaid and refused 
by the said telephone company are valuable, though the exact 
amount that your petitioner has been or may be damaged by reasun 
of the said refusal of said telephone company has and will be, by 
reason of the peculiar nature of said ‘business, difficult and im- 
possible to be precisely or definitely ascertained in an action therefor 
in a suit at law. 

And your petitioner has no plain, speedy, or adequate remedy in 
the ordinary course of law for the wrong done to your petitioner as 
aforesaid, or adequate remedy otherwise than by the awarding of 
the writ of mandamus herein prayed for. 

And your petitioner avers that the business carried on and con- 
ducted by it in no way interferes or is in competition with that car- 
ried on and conducted by said telephone company as aforesaid, and 
that there is no valid reason why said telephone company may not 
furnish a telephone and telephonic facilities for petitioner's said office 
as readily, conveniently, and economically as has been done in the 
case of other of its said subscribers. 

Wherefore, in view of the premises, your petitioner prays that this 
court will grant a writ of mandamus against the said Bell Tele- 

phone Company requiring and commanding it and its officers 
17 and agents to place a telephone in the petitioner’s said office, 

and to give and maintain for petitioner the same telephonic 
facilities given by said telephone company to its other subscribers, 
and to place petitioner’s name on its list of subseribers distributed 
to its subscribers as aforesaid, all to be done by the said telephone 
company upon the same rates and terms as are or may be given to 
its other subscribers or to the other telegraph companies, and with- 
out discrimination against your petitioner. 

And your petitioner‘asks such other and further orders as may 
seem meet in view of the premises. 

BALTIMORE AND OHIO TELEGRAPH 
COMPANY, 
By GARLAND POLLARD, Its Atty. 


STaTE OF Missourt, | ms 
City of St. Louis, {f° 


Thomas F. Clohesey, having been duly sworn, makes oath and 
says that he is chief operator and acting manager of the said Balti- 
more and Ohio Telegraph Company in the city of St. Louis, Mis- 
souri, and that the statements contained in the foregoing petition 
are true in substance and in fact to the best of his knowledge and 


belief. 
THOMAS F. CLOHESAY. 
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Subscribed and sworn to before me this 23rd day of February, 

1885. 

[SEAL. | CHAS. B. STARK, 
Notary Public. 


And whereas, upon consideration of said petition, it was ordered 
that an alternative writ of mandamus should issue as prayed: 

These are, therefore, to command you to place a telephone in 

the petitioner’s office and to give and maintain for petitioner 
18 the same telephonic facilities given by said telephone com- 

pany to its other subscribers, and to place petitioner’s name 
on its list of subscribers distributed to its subscribers as aforesaid, 
all to be done by the said telephone company upon the same rates 
and terms as are or may be given to its other subscribers or to other 
telegraph companies and without discrimination against petitioner, 
as prayed for in the foregoing petition, or show cause before our said 
circuit court, in court-room number one (1), on Saturday, February 
28th, 1885, at 10 o'clock a. m., why you will not do so. 

Witness Chas. F. Vogel, clerk of our said court, with the seal 
thereof hereunto affixed, at office, in the city of St. Louis, this 24th 
day of February, A. D. 1885. | 

[SEAL. | CHAS. F. VOGEL, Clerk. 


Upon which writ of mandamus the sheriff of the city of St. Louis 
made his return, as follows, to wit: 


Sheriff's Return. 


Executed this writ of mandamus in the city of St. Louis this 26th 
day of February, 1885, by delivering a copy of the same, as fur- 
nished by the clerk, to E. A. Smith, secretary of The Bell Telephone 
Company of Missouri, the within-named defendant, who was in the 
business office of said company and had charge thereof at the time 
of service. The president or any other higher chief officer could 
not be found in the city of St. Louis at the time of said service. 

Fee, $1.00. 

HENRY F. HARRINGTON, Sheriff, 
By FRANK J. HAHN, Deputy. 


And at the same term of said court the following further proceed- 
ings were had, to wit: 


19 Appearance of Respondent. 


Srate ex vel. BALTIMORE AND OHIO TELEGRAPH CoMPANY 
v8. 66784. 
Tue Bett TELEPHONE Co. 


SATURDAY, February 28th, 1885. 
Comes now at this day the relator, by its attorney, and comes also 
the respondent, by its attorney, and said respondent enters its ap- 
pearance herein and is given till 10 a. m. March 7th, 1885, in which 
to make return. 


; 


‘ 
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And on the 7th day of March, 1885, the return of respondent to 
alternative writ of mandamus was filed in words and figures as fol- 
lows, to wit: 


Return of Respondent. Mandamus. 


: ’ é, 
“Sratre or Missouri, City of St Louis: 


In the Cireuit Court City of St. Louis. February Term, 1885. 


Tue Srate or Mrissourt upon the Relation of 
The Baltimore and Ohio Telegraph Company 


of Missouri Room 1. 


Case No. 66784. 


\ 

{ 
v8. 
Tue Bert TELEPHONE CoMPANY Or Missouri. J 
Now comes the Bell Telephone Company of Missouri, respondent 
above named, and for its return to the alternative writ of mandamus 
heretofore issued in the above-entitled cause the said respondent 
states and shows to the court— 

That the said relator ought not to have its writ of peremptory 
mandamus prayed for by said relator for the reasons hereinafter 
stated. 

Respondent admits that relator is a corporation engaged in busi- 

ness, as stated in said writ, and that this respondent is a cor- 
20 poration organized under the laws of the State of Missouri, to 
wit, article 5 of chapter 21 of the Revised Statutes of 1879. 

It is true that respondent has its principal oftice or place of busi- 
ness in-the city of St. Louis, but it is not true that at the times in 
said writ stated respondent was or is, in any other manner than as 
hereinafter stated, engaged in transmitting for the public telephonic 
communications between its subscribers in said city of St. Louis or 
elsewhere; nor is it true that the business of respondent is done in 
the manner stated in said writ, but the said business is done in the 
manner hereinafter stated and not otherwise. 

fespondent admits that it now has over twelve hundred sub- 
scribers or parties using telephones furnished by it, as hereinafter 
stated and not otherwise, in connection with a system of wires as 
hereinafter described and not otherwise ; and that said subscribers 
comprise various individuals, firms, and corporations residing or 
doing business in and about the city of St. Louis, each of whom is 
enabled by the facilities so furnished, as hereinafter stated, by re- 
spondent and not otherwise to hold telephonic communication with 
any other of the said subseribers. 

It is true that respondent furnishes each of its said subscribers 
with printed lists showing the names and occupation of each of its 
subscribers, so that each subscriber mav know the names and occupa- 
tions of the various parties with whom his telephone may enable 
him to hold telephonic communication. 

Respondent says it is not true, as stated in said writ, that respondent 
has heretofore, through its authorized agents or officers, announced or 

held itself in readiness, or still does announce or hold itself in 
21 readiness, to furnish public telephonic facilities, in the man- 


ete 
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ner in said writ mentioned, to all persons, firms, or corpora- 
tions, including other telephone and telegraph companies, who may 
desire to become subscribers therefor in the manner mentioned in 
said writ, nor is it true that this respondent is by law or in duty 
bound so to do; nor that respondent has promptly furnished all 
applicants therefor who have complied with its rates and terms, as 
in said writ and petition stated, with the said telephones and tele- 
phonic facilities, except in the case of the relator. 

Respondent admits that on the 27th day of January, A. D. 1885, 
the said relator made an application to this respondent for it, said 
respondent, to place one of its telephones in said relator’s telegraph 
office, No. 205 North Third street, in the city of St. Louis; but said 
respondent states that said application was in writing and was made 
by said relator in and by a written communication addressed to this 
respondent, and not otherwise, of which said communication the 
following is a true and complete copy—that is to say : 


“ BALTIMORE AND OHIO TELEGRAPH COMPANY, 
St. Louis, Jan’y 27th, 1885. 
To the Bell Telephone Company of Missouri: 

The Baltimore and Ohio Telegraph Company desires to become a 
subscriber to and a member of your telephone system, and to that 
end hereby requests you to place one of your telephones in its tele- , 
graph office, at No. 205 North Third street, in this city, to furnish it ‘| 
with a list of your subscribers, and to put it in communication 
with such subscribers by means of said telephone, through your 
telephone exchange, on the same terms that similar telephonic 
facilities are furnished by you to other telegraph companies, with 

which terms this company is ready to comply. 
22 THE BALTIMORE AND OHIO 
TELEGRAPH COMPANY. 
B. R. BATES, Manager.” 


Respondent further states that it is not true that it, the said re- 
spondent, in contravention or violation of its charter obligations or 
of its duties to the public or to said relator, has refused to comply 
with said relator’s application and demand, nor is it true that re- 
spondent then and there refused or still refuses to grant to said re- 
lator the use of a telephone or telephonic facilities applied for as 
aforesaid upon the ground or for the reason, as alleged in said writ, 
that a certain bill, known as “ House bill No. 245,” was pending in 
the General Assembly of the State of Missouri providing for the 
placing of telephone and telegraph wires in certain cities of this 
State, including St. Louis, under ground. 

Respondent states the fact to be that about the time when said 
letter of January 27th was received at respondent’s office and for 
the greater part of the following two weeks the general manager of 
this respondent, to whom the executive management of its business 
is chiefly committed, was necessarily absent from the city of St. 
Louis in connection with respondent’s business, for which reason 
said application did not receive prompt attention. 
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That on or about the 10th day of February, 1885, one Thomas F. 
' Clohesey, who, as respondent is. informed and believes, was then 
and there the authorized agent of relator in that behalf, called at 
srespondent’s office and had a conversation with respondents said 
agent in reference to said application of January 27th, in which 
*Sonversation this respondent’s said agent requested said relator, 
through its agent aforesaid, to defer pressing its said application for 

telephonic facilities for the time being on the ground then 
23 and there stated to said relator’s agent in that behalf that 

there was pending in the General Assembly of the State of 
Missouri a bill such as mentioned in said petition, and that if said 
bill should become a law it might be construed to impose obliga- 
tions on this respondent in respect of the further conduct and man- 
agement of its business which might render it impossible for this 
respondent to further extend its said business or to supply telephonic 
facilities to other subscribers, and at the request of said Clohesey 
respondent, by its said agent in that behalf, made answer in writing 
to said application of relator, of date January 27th, 1885, substan- 
tially to the same effect as been verbally stated to him; a copy of 
which writing is in words and figures, to wit: 


“ B. and O. Application for Exchange Service. 


[In reply to yours of Jan. 27th: 
THe Bett TELEPHONE ComMPANY OF MIssoukt], 
417 Oxive Srreet, Sr. Louis, February 10th, 1885. 
B. R. Bates, Esq., manager Baltimore and Ohio Tel. Co., St. Louis, Mo. 

Dear Str: Enclosed please find copy of House bill No. 245, now 
pending at Jefferson City. This bill is on the calendar for engross- 
ment, but at our urgent request was laid over. 

In view of the possibility that this bill may become a law I have 
to suggest that your application for exchange service should be held 
in abeyance until the bill is finally disposed of. 

We have no desire to unnecessarily delay action upon your 
24 application, but as a matter of prudence feel justified in de- 
ferring all applications for service until we are relieved from 

the uncertainty of the present situation. 

The Legislature will adjourn in about thirty days, when, if not 
before that time, we will respond to your application in a definite 
manner, as already indicated to your representative. 

Yours truly, 
(Signed) GEO. F. DURANT, 
Gen'l M’g’r.” 


Respondent further states and avers the fact to be that at the time 
of and in said conversation last above mentioned this respondent, 
by its said authorized agent in that behalf, further stated to relator’s 
said agent that if said relator would sign and present to said re- 
spondent an application in form and upon the terms and conditions 
such as were and are required to be signed by the subscribers to 
said respondent’s telephonic exchange and upon the like terms and 
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conditions with other subscribers this respondent would not refuse 
to place a telephone in the office of said relator and furnish it with 
telephonic facilities, but upon the terms and conditions in said ap- 
plication contained (being the same terms and conditions which 
have been and are in all cases required of other subscribers to th 
telephonic exchange carried on by said respondent in the said cit 
of St. Louis) would furnish the same to relator. 

And respondent further states that at the time of said conversa- 
tion and in connection with the statement so made for respondent 
as last above set forth respondent’s agent then and there furnished 
to the said agent of the said relator a copy of an application for tele- 
phonic facilities such as was then and there mentioned as aforesaid, 

which copy the said agent of relator then and there took away 
25 with him for the purpose, as respondent’s agent then and 
there understood, of considering the same. 

And respondent avers that the said form of application of which 
a copy was so furnished to and then and there received and taken 

away by the said agent of said relator was in words and figures fal- 
‘lowing—that is to say: 


Form 79 A. 
Subscription to Telephonic Exchange. 
The Bell Telephone Company of Missouri. 


Terms and conditions.—The instruments and lines on the sub- 
scriber’s premises shall be carefully used and only as herein stated, 
all ordinary expense of maintenance and repair to be borne by the 
Bell Telephone Company of Missouri; he is to pay $10 for each 
telephone or call box destroyed otherwise than by unavoidabe acci- 
dent and $25 per month in case of unauthorized removal or deten- 
tion until tts destruction or its loss without his fault is satisfac- 
torily proved, but the payment shall not confer any title to the in- 
strument or right to use it. In case communication is interrupted 
from any cause whatever the Bell Telephone Company of Mis- 
souri shall make all necessary repairs as expeditiously as possible, 
but shall not be liable for the consequences thereof. 

For loss or damage that occurs in the course of employment of 
any messenger it shall not be liable beyond twenty times the charge 
made for such messenger service. The Bell Telephone Company of. 
Missouri will remove the instruments from place to place during 

the term within the territory covered by the exchange lines 
26 upon request and payment of the expense thereof. Upon 

non-payment of any sum due or any use of the instruments 
on said premises improper or contrary hereto or any removal there- 
from the Bell Telephone Company of Missouri may terminate the 
subscriber’s rights by written notice served on him or any occupant 
of the premises and sever his connection and remove the instru- 
ments, and for this purpose and for inspection it and its servants 
may have access thereto. 
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The right of the subscriber is to use the instruments and connect- 
‘ing wires where the Bell Telephone Company of Missouri may place 
them under such rules as the Bell Telephone Company of Missouri 
may from time to time prescribe for the purpose of personal com- 
munication with the ennenes and with parties whom the Bell Tele- 
phone Company of Missouri may connect with him for that purpose 
upon his and their business. They are not to be used for any toll 
or consideration to be paid by any person cther than the subscriber, 
nor for performing any part of the work of collecting, transmitting, 
or delivering any message in respect of which any toll or consider- 
ation has been or is to be paid to any party other than the Bell Tele- 
phone Company of Missouri, nor for transmitting market quotations 
or news for sale, publication, or distribution, nor for calling messen- 
gers except from the central office or performing any other service 
in competition with service which the Bell Telephone Company of 
Missouri may undertake to perform. Said instruments are the 
property of the American Bell Telephone Company ; are constructed 
and used under its patents, and are leased and licensed by it only 
for the uses above stated in consideration of a royalty and rental 
which it is to receive therefor, part of the payment named below, 
and which the Bell Telephone Company of Missouri is authorized to 
collect for a period not exceeding one year in advance; but 
27 any use otherwise or without the pay ment of said rental or 
royalty is also an injury to and invasion of the said rights of 
the American Bell Telephone Company, entitling it to an injune- 
tion and other legal redress in a suit in its name and behalf and to 
the remedies by taking possession of instruments and lines and 
collecting rentals from the subscriber, as provided in the contract 
between the said company and said Bell Telephone Company of 
Missouri, and which the subscriber agrees to permit and to pay. 

In view of the liability to errors in transmitting oral messages by 
telephone and the impossibility of fairly fixing the cause thereof 
the subscriber assumes all the risk or errors from misconnections or 
mistakes upon and by any telephone line and the officers and serv- 
ants thereof in transmitting, receiving, or delivering messages ; 
and in respect of any messages which may be sent or received by 
or for him over any other telephone or telegraph line no line shall 
be responsible for defaults occurring on any other line nor on its 
own lines, as specified in its usual contracts, nor for any damages 
unless the claim therefor be presented in writing within thirty days 
after sending the message and he makes the Bell Telephone Com- 
pany of Missouri and every other line over which said message 
may pass his agent to receive the same to forward it towards desti- 
nation at the rate for unrepeated messages, and for that purpose to 
bind him by the contracts on the usual blanks and make the mes- 
sage subject to the usual limitations, rules, and regulations, to which 
he hereby agrees, he will reimburse the Bell Teleph ‘ne Company 
of Missouri for all tolls it may pay on such messages. 

All the obligations hereof are binding on the subscriber until the 
instruments shall be redelivered to the Bell Telephone Com- 
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28 pany of Missouri or the American Bell Telephone Company 

or until, being bound and requested and having an oppor- 
tunity to remove the same, they shall neglect to do so. All words 
herein referring to the subscriber shall be taken to be of such num- 
ber and gender as the character of the subscriber may require. 

The subscriber requests the Bell Telephone Company of Missouri 
to place in the premises, , one telephone, one transmitter, one 
call box, and switeh and connect them for his use with the company’s 
exchange for a term of one year, from , 1838-, to , 188-, 
upon the terms and conditions stated above, which he hereby prom- 
ises to keep and perform, and agrees to pay therefor to said com- 
pany the sum of one hundred dollars per annuim, payable semi- 
annually, in advance. 

This request becomes a binding contract as soon as accepted by 
an executive officer of the Bell Telephone Company of Missouri 
by his signature hereto or by furnishing the instruments herein 
asked for. The terms of this contract cannot be varied nor waived 
by any representations or promises of any canvasser or other per- 
son unless the same be in writing and signed by the manager. 

The subscriber acknowledges that he has received a duplicate 
hereof. 

Signed at St. Louis, 
Company of Missouri. 


, 188-. Accepted by the Bell Telephone 


And respondent avers the fact to be that the said form of appli- 
cation is in the form and contains the terms and conditions in 
accordance with and upon which, and not ovherwise, this respondent 

has been in the habit of furnishing telephones and telephonic 
29 facilities to 1#s subseribers in said city of St. Louis, and that 

in and by the said offer so made for respondent as aforesaid 
to said relator’s agent in that behalf, namely, that if said applica- 
tion were insisted on this respondent would furnish to said relator 
the telephonic facilities upon the terms and conditions in said form 
contained and set forth, this respondent did then and there without 
discrimination or favoritism offer to afford and furnish to said re- 
lator the like privileges which it has offered and afforded to its sub- 
scribers in general. — 

But this respondent further states that its said offer to furnish to 
said relator a telephone and telephonic facilities, to wit, upon the 
terms and conditions aforesaid, has never been accepted by relator, 
nor has said relator or any agent thereof at any time ever made 
application therefor to this respondent by signing or presenting anu 
application in the form or upon the conditions hereinbefore set forth 
or equivalent thereto, but has hitherto failed and refused to avail 
itself of the said offer so made by respondent, or to become entitled 
by compliance therewith, or by accepting said conditions of tele- 
phonic facilities ypon the like terms and conditions upon which the 
same are furnished to the subscribers of this respondent generally. 

Respondent denies that it is a matter of special importance or 
ralue to relator, for the convenient and economical conduct of its 
business, that said relator should have or enjoy the right of tele- 
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phonic communication asked for by it, and denies that the said tele- 
phone and telephonic facilities applied for and demanded by said 
relator as alleged and as alleged refused by respondent are or would 
be valuable to relator, and denies that relator has been or may be 
, damaged by reason of respondent’s alleged refusal in any manner 
' whatever. 
30 Respondent also denies the allegation in said writ to the 
effect that the business carried on and conducted by said 
relator in no way interferes or is competitive with that carried on 
and conducted by respondent. 

Respondent denies that it has in any respect failed or refused to 
fulfill any duty to said relator or has discriminated against said re- 
lator or has required or exacted of said relator any terms or condi- 
tions different from those which this respondent, does and of right 
may require from its subscribers generally,aud denies that by reason 
of any act or thing done or refused to be done by this respondent 
said relator is entitled to the relief by it prayed in this behalf. 

And for a further return to said writ respondent states that on the 
27th day of February, 1885, after service upon this respondent of 
the alternative writ issued by this honorable court in this behalf, 
but before the return day of said writ, this respondent renewed its 
said offer to relator above mentioned by addressing and delivering 
to said relator, by its agent duly authorized in‘ that behalf, a further 
communication in respect of and in reply to its said application of 
January 27th, 1885, which communication was signed for this re- 
spondent by its vice-president and authorized agent in that behalf, 

and was in words and figures following: 


“THe Bett TELEPHONE COMPANY 
oF Missourtr, 417 OLIVE STREET, 
Sr. Louis, Feb. 27th, 1885. 


To the Baltimore and Ohio Telegraph Company, B. R. Bates man- 
ager, St. Louis, Mo. 


+> 


3 Dear Sir: Referring to your request that your office, No. 

205 North 3rd street, St. Louis, be connected with our tele- 
phone exchange and that you be furnished with telephones for that 
purpose, we have to say that we are ready to make the connection 
for the purposes and upon the terms and conditions which are set 
forth in our regular form of exchange subscription, a copy of which 
is enclosed. 

This form, as you will observe, prohibits the use of the instru- 
ments furnished for the transmission of messages for hire, or for 
doing any part of the work of collecting (transmitting or delivering 
telegraph messages), or for the performing of messenger or any other 
service which the exchange may undertake to perform. 

We have not the right to furnish the instruments for any purpose 
other than those permitted by said form, which, as we have said, is 
our regular form. 
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| Please inform us whether you desire the connection upon these 
terms and conditions. 
Yours truly, 
(S’g’d) GEO. F. DURANT, 
Vice-President. 


Respondent states that said letter of February 27th was also ac: 
companied by a copy of the printed form or blank application here- 
inbefore mentioned and set forth, and which was in said letter 
referred to as accompanying the same; and for the contents, terms, 
and conditions thereof the respondent respectfully refers to the copy 
thereof hereinbefore set forth as “ Form 79 A.” 

Respondent further states that four days after said communication 
of February 27th, above set forth, had, been so addressed to and re- 

ceived by said relator, this respondent received from said 
o2 relator an answer in writing thereto, signed, as respondent is 
informed and believes, by the authorized agent of the relator 
in this behalf, and which answer is in words and figures following : 
“ BALTIMORE AND OnIO TELEGRAPH CoMPANY, 
Sr. Louis, Mo., 3—3, 1885. 
Geo. F. Durant, Esq., vice-president Bell Telephone Company of Mo- 

Drak Sir: Yours of the 27th ult., with form of exchange subserip- 
tion, has been received and considered. 

The only condition in the form of subscription to which we see 
any objection is that which provides that “they (the instruments 
and wires) are not to be used for the performing any part of the work 
of collecting, transmitting, or delivering any message in respect of 
which any toll or consideration has been or is to be paid to any 
party other than the Bell Telephone Company of Missouri.” If the 
toll or consideration referred to in this clause means toll or consid- 
eration for the work of collecting, transmitting, or delivering mes- 
sages through the telephone the condition is unobjectionable, and 
we will sign the contract. But if the meaning is that messages 
which have passed or are to pass over the wires of this company, 
and for which this company has made or is to make a charge for 
the telegraphic service performed by it alone, cannot be received or 
delivered by this company through the telephone, no charge being 
made for or on account of such telephonic service, the condition is 
objectionable and this company cannot sign the contract with that 
provision in it. 

Yours truly, 
BALTIMORE AND OHIO TELE- 
GRAPH COMPANY. 


; By BENN. R. BATES, Manager. 
33 Respondent states that the said communication under date 


of Marchi, 3rd, 1885, a copy of which is above set forth, is the 
only answer which respondent has received to said offer so made by 
respondent as aforesaid ; and further states that it, said respondent, 
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is advised and therefore shows to the court that in and by its said 
communication last above set forth said relator has refused to ac- 
cept or avail itself of the said offer of telephonic facilities so made to 
said relator by this respondent upon the terms and conditions afore- 
said, being the same terms and conditions upon which telephones 
‘and telephonic facilities are by respondent supplied to its subseribers 
generally, and respondent submits to the court whether said relator 
ought further to have or maintain its said writ in this behalf. 

And, for a further return in this behalf, respondent states and 
shows to the court that the several terms and conditions in said form 
of application contained, being the form required to be signed by 
the several subscribers to respondent’s telephonic exchange, are not 
only reasonable, but necessary to be required and prescribed by this 
respondent for the proper and lawful conduct of its business for the 
reasons following: 

Respondent states that all the electric-speaking telephones hereto- 
fore and now in use by it in the manner hereinafter stated are the 
property of the American Bell Telephone Company, a corporation 
organized under the laws of the Commonwealth of Massachusetts ; 
that said last-named corporation owns certain letters patent of the 
United Stated granted to Alexander Graham Bell under date of 
March 7th, 1876, and January 30th, 1877, numbered, respectively, 
174,465 and 186,787 ; that said electric-speaking telephones are all 

constructed under and covered by said letters patent; that 
34 respondent has acquired the right as lessee and licensee of 

said instruments tu use the same by contracts of license and 
lease from said American Bell Telephone Company, nor has this re- 
spondent any lawful right to use said telephones or to permit others 
to use the same except under said license and in virtue of and in ac- 
cordance with the patent laws of the United States touching useful 
inventions. 

Respondent further states that the contracts with said American 
Bell Telephone Company, under and by virtue whereof, and not 
otherwise, this respondent has the lawful right to use and supply to 
others for use any of the telephones above mentioned, provides, 
among other things, as follows: 

“ For the purpose of this contract a telephonic exchange system 
means a system entirely within said territory, in which different cir- 
cuits are connected with a central or branch office of the exchange, 
attended by an agent of the exchange, for the purpose of placing 
subscribers or other parties by such circuits in telephonic commu- 
nication with such central or branch exchange office or with each 
other, either directly or through the agents of the system. No office 
or line of an exchange can be connected with any point outside of 
said territory, nor with any telegraph company’s office or line, ex- 
cept by lines of the licensor or parties specially designated by it 
for this purpose, and no telegraph company unless specially per- 
mitted by the licensor can be a subscriber or use the system to col- 
lect or deliver messages from it to itscustomers. * * * 

“That no person engaged in the business of transmitting mes- 
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sages for other parties shall be authorized or knowingly allowed by 
the exchange to transmit such messages over such lines.” 
30 Respondent further states that by and under said contract 
of lease and license said American Bell Telephone Company, 
the owner as aforesaid of said patents covering said instruments, re- 
serves to itself exclusively the use thereof for collecting, transinit- 
ting, and delivering all messages for electrical transmission to or 
from points outside of the territory named in its said contract with 
the respondent, to wit, the city of St. Louis and other territory in 
said contract specified. 

Respondent further states that under and pursuant to said con- 
tracts of lease and license, and as the conditions‘upon which such 
license was granted to this respondent, said American Bell Telephone 
Company has prescribed the form of contract to be made for the use 
of said instruments between respondent and its subscribers, being 
the same form in this return above set forth as “ Form 79 A,” and 
upon the conditions prescribed in which form this respondent, as 
hereinbefore stated, has already offered to supply said relator with 
a telephone and telephonic facilities, but which said relator has 
refused as aforesaid to accept. 

That said form of contract so prescribed by said American Bell 
Telephone Company, among other things, provides that said instru- 
ments and connecting wires shall not be used “ for performing any 
part of the work of collecting, transmitting, or delivering any mes- 
sage in respect of which any toll or consideration has been or is to 
be paid to any party other than the exchange,” to wit, this respond- 
ent, “nor for transmitting market quotations or news for sale, pub- 
lication, or distribution, nor for calling messengers, except from the 
central office, or performing any other service in competition with 

service which the exchange may undertake to perform.” 
36 And said form of contract prescribed by said American 
Bell Telephone Company further limits “ the right to the sub- 
scriber to use the instruments and connecting wires * * * for 
the purpose of personal communication with the exchange and with 
parties whom the exchange may connect with him for that purpose 
upon his and their business.” 

Respondent further states that under and pursuant to said con- 
tract of lease and license respondent has established and is operating 
telephonic exchanges in the city of St. Louis and elsewhere within 
the territory mentioned in said contract, which, as its said exchange 
in said city of St. Louis, which it conducts in the manuer following, 
to wit: 

It has a central office in the said city of St. Louis. It places one 
of the electric-speaking telephones leased from the American Bell 
Telephone Company under its said contract in the office or resi- 
dence of its subscriber and connects said instrument by a special 
wire with said central office. This wire, when direction is given 
over a second wire hereinafter mentioned, is connected at said cen- 
tral office with a like special wire of any other subscriber with whom 
the subscriber first mentioned desires to have communication and 
so remains in such connection until direction over the second or 


“a THE STATE OF MISSOURI, &C¢. 21 


call-wire is given to sever such connection. Said second or call-wire 
'is common to a large number of subscribers upon the same circuit, 
but said first-mentioned wire is a special and distinet wire connect- 
\ing said central office with each instrument leased and used as afore- 
said, or, in some cases, said call-wire is dispensed with and the other 
eonnecting the wires is made over the special wire. Each one of 
said instruments is the property of said American Bell Telephone 
Company, constructed and used under its patents aforesaid 
37 and leased and licensed by it to respondent for the uses 
stated in said contract, in consideration of a royalty and 
rental which respondent is authorized and undertakes to collect 
from its subscribers and account for to said American Bell Tele- 
phone Company. . 

Respondent is advised and therefore states and shows to the court 
that under the terms of its said contract with said American Bell 
Telephone Company and of its said license from said last-mentioned 
company under said patents above mentioned it would be a viola- 
tion as well of its said contract and license aforesaid as of the patent 
laws of the United States in such case made and provided for this 
respondent to permit the relator, which is a telegraph company, to 
become a subscriber to the telephonic exchange conducted by this 
respondent, unless especially permitted by said American Bell Tele- 
phone Company, licensor; but that this respondent has obtained 
permission from said licensor to accept said relator as a subscriber, 
provided and upon condition that said relator should accept the 
said conditions so prescribed as aforesaid by said American Bell 
Telephone Company as such licensor under said patents, and should 
contract for such telephone and telephonic facilities upon the con- 
ditions and in the form hereinbefore stated and not otherwise. 

The respondent is advised and ‘therefore states and shows to the 
court that under and by virtue of the laws of the United States se- 
curing to inventors the benefits of new and useful inventions by 
letters patent, granting to them and their assigns the exclusive right 
to make, vend, and use the same, and authorizing such patentees to 
assign and transfer to other persons upon such conditions as they 

may preseribe the rights and privileges secured under such 
38 letters patent, it is not lawful for any person to make, vend, 

or use or permit to be used any invention secured by letters 
patent of the United States, except with the consent of and upon 
the terms and conditions preseribed by the patentees of such inven- 
tions or their assigns, and that under and in virtue of the said laws 
of the United States touching patents for useful inventions it would 
be unlawful for this respondent, under the circumstances above 
stated, to contract with said relator for or to furnish unto said re- 
lator the use of a telephone and telephonic facilities such as in said 
writ and petition mentioned, except upon the terms and conditions 
so prescribed by said American Bell Telephone — in that behalf. 

Wherefore this respondent says that in and by its said offer here- 
tofore made to said relator as hereinbefore stated, to furnish to said 
relator a telephone and telephonic facilities such as are enjoyed by 
other subscribers of the respondent, but upon the terms and condl- 
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tions nevertheless contained in said form of contract hereinbefore 
set forth and not otherwise, this respondent has fulfilled its own 
duties as licensee of said American Bell Telephone Company, and 
has only insisted upon a compliance by said relator with the re 
quirements of the laws of the United States in that behalf. 
And, having fully answered, said respondent prays judgment tha 
said relator take nothing by its writ and for costs. 
HITCHCOCK, MADILL & FINKELNBURG, 
Attorneys for Respondent, with Whom is E. T. Allen. 


STATE OF MISSOURI, 


City of St. Louis, 5 °°" 


George F. Durant, undersigned, being first duly sworn, on 

39 his oath states that he is the vice-president and general mana- 
ger of the Bell Telephone Company of Missouri, named as re- 
spondent in the foregoing return; that affiant had read the said 
foregoing return and knows the contents thereof, and that the mat- 
ters therein stated are true, except as to matters stated upon informa- 
tion and belief, and as to those matters he believes them to be true. 

GEO. F. DURANT. 


Subscribed and sworn to at said city of St. Louis this 5th day of 
March, A. D. 1885, before me, the undersigned, a notary public 
within and for said city of St. Louis and State of Missouri, duly com- 
missioned and qualified and acting for a term to expire on the 28th 
day of June, A. D. 1885. 

[SEAL. ] EDWARD 8. ROBERT, 
Notary Public within and for said City of St. Louis, Missouri. 


And at the same term of said court the following further proceed- 
ings were had in said cause, to wit: 


Motion for Peremptory Writ Filed. 


STATE OF Missouri ex rel. BALTIMORE AND Onto TELE- ) 
GRAPH COMPANY ame 
66754. 
vs. 
Beit TELEPHONE CoMPANy. 
Monpay, March 9th, 1885. ’ 
Motion for peremptory writ notwithstanding return filed. 
Which motion for peremptory writ is in the words and figures 
following, to wit: 


THE STATE OF MISSOURI, &C. 


Motion for Peremptory Writ. 


In the Circuit Court, City of St. Louis, State of Missouri. 


Tue Strate or Missourt upon the Relation of THe BALtiMorE & 
. Onto TELEGRAPH COMPANY OF MISSOURI 


U8. 


Tue Bett TELEPHONE CoMPANY OF MISSOURI. 


Mandamus. 


e 
40 And now comes the relator, The Baltimore and Ohio Tele- 
graph Company, and moves the court to award and issue a 
peremptory writ of mandamus against respondent, as prayed for in 
its petition, notwithstanding the return of said respondent, because— 


1. The return does not show cause why the peremptory writ should 
not issue; and 


2. The facts stated and admitted show that on the face of the 
pleadings relator is entitled to the writ. 
GARLAND POLLARD, 
Att’y for Relator. 


And at the same term of said court the following further proceed- 
ings were had in said cause, to wit: 


Order of Removal to U. S. Circuit Court. 


Tue Strate or Missouri ex. rel BALTIMORE AND Onto TELEGRAPH 
CoMPANY OF MISSOURI 


vs. 
Tue Bett TELEGRAPH COMPANY OF MISSOURI. 


Kripay, March 13th, 1885. 


On motion of defendant, by attorney, this day filed, it is ordered 
by the court that, upon defendant giving bond in the sum of $500, 
to be approved by the court, that-the clerk of this court forthwith 
certify to the circuit court of the United States for the eastern dis- 
trict of Missouri a full, true, and complete copy of the record and 
proceedings is this cause as fully as the same appear of record in 
this office. Bond approved and filed. 
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Which petition for removal and bond are in the words and figures 
following, to wit: 


41 Petition for Removal of Cause. 


STATE OF MIssouRI, 1 ios 
City of St. Louis, j ~° 


[In the Circuit Court, City of St. Louis. February Term, 1885. 


THE State oF Missouri at the Relation of The ) 
Baltimore and Ohio Telegraph Company of | , , visite 
Bra} pam) | Case No. 66784. 
Missouri 
vs. 


° f Room No. 1. 
Toe Bett TeLerpHone Company oF Missouri. 


To the honorable the said circuit court, city of St Louis: 

Your petitioner, The Bell Telephone Company of Missouri, re- 
spectfully represents that it is the respondent in the above-entitled 
cause, and that said cause was commenced on or about the 24th 
day of February, 1885, in this court, to wit, at and during the pres- 
ent February term, 1885, of this court, by the issue of an alternative 
writ of mandamus addressed to this respondent. 

That your petitioner was at the time of bringing said suit and still 
is a corporation under the laws of the State of Missouri and a citi- 
zen of said State. 

That the matter in dispute in said suit exceeds, exclusive of costs, 
the sum or value of $500, and arises under the laws of the United 
States. 

Your petitioner further shows that in and by the said alternative 
writ of mandamus the said respondent, petitioner herein, was required 
to show cause why it should not place a telephone in the office of 
the Baltimore and Ohio Telegraph Company of Missouri, relator in 
said cause, and give and maintain for said telegraph company, re- 
lator, the same telephonic facilities given by your respondent to its 
other subscribers, and to place said telegraph company’s, relator’s, 
name on its list of subscribers; all to be done by this respondent upon 
the same rates and terms as are or may be given to its other sub- 

scribers or to other telegraph companies and without discrimi- 
42 nation against said Baltimore and Ohio Telegraph Com- 
pany. 

Your petitioner further shows that on the 7th day of March, A. 
D. 1885, to wit, at the said present February term, 1885, of this 
court, it, said respondent, filed its return to said alternative writ, set- 
ting forth, among other things, that this respondent had offered and 
was willing to supply ¢o said relator with a telephone and telephonic 
facilities such as mentioned in said alternative writ upon certain 
conditions in said return stated, but that said relator had refused to 
accept or comply with said conditions. 

And by this repondent’s said return to said writ it further appears 
and is averred that under and by reason of the terms of a certain 
contract between this respondent and the American Bell Telephone 
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Company, and of a certain license from said last-mentioned com- 

many to this respondent, granted and issued by said American Bell 
felephone Company under and in pursuance of the laws of the 
, United States concerning useful inventions and patents therefor, it 
would be a violation as well of its said contract and license aforesaid 
as of the patent laws of the United States in such case made and 
provided, for this respondent to permit the said Baltimore and Ohio 
Yelegraph Company of Missouri, relator, to become a subscriber to 
the telephonic exchange conducted by this respondent, or to furnish 
to said relator a telephone and telephonic facilities as required by 
said writ, except upon the conditions in said return stated, and 
which conditions said relator refused to accept. 

Your petitioner further states that the said relator has filed its 
motion in this cause praying this court to issue the peremptory writ 

of mandamus by said relator prayed for against this respond- 
43 ent notwithstanding the said return and the matters afore- 
said therein averred. 

And your petitioner further shows and states to the court that 
the defense set up in this cause by this respondent is based and 
the correct decision of this cause depends upon the proper construc- 
tion of the patent laws of the United States aforesaid. 

Your petitioner further shows that said cause has not been tried 
but is now pending for trial in the said cireuit court, city of St. 
Louis, at the same term in and during which said cause was brought, 
to wit, the said February term, 1885, of said court; and that your 
petitioner desires to remove said cause into the cireuit court of the 
United States for the eastern district of Missouri in pursuance of the 
statute in that behalf provided, to wit, in pursuance of the provis- 
ions of the second section of the act of Congress approved March 3, 
1875. 

Your petitioner further shows that it has filed herewith a bond, 
with good and sufficient sureties, in the sum of $500, conditioned 
that the respondent shall enter in the circuit eourt of the United 
States for the eastern district of Missouri, within the district where 
said suit is pending, on the Ist day of the next session of said court, 
a copy of the record in this suit, and for paying all costs that may 
be awarded by the said circuit court of the United States if said 
court shall hold that said suit was wrongfully or improperly re- 
moved thereto, as provided by the statute of the United States in 
that behalf. 

Wherefore this respondent prays this honorable court that said 
bond may be approved and said suit be removed into the circuit court 
of the United States for the eastern district of Missouri, and that this 
court proceed no further in the premises. 

For the Bell Telephone Company of Missouri, respondent— 

k. A. HITCHCOCK, President. 
44 STaTE OF MISSOURI, | iin 
City of St. Louis, j ~ 

Ethan A. Hitcheock, undersigned, being duly sworn, states that 

he is the President of the Bell Telephone Company of Missouri, 


4—2552 


26 THE BELL TELEPHONE CO. OF MISSOURI VS. 


petitioner above named and respondent in the above-entitled cause; 
that affiant has read the foregoing petition and knows the contents 
thereof, and that the matters stated in said petition are true as 


afhiant verily believes. 
k. A. HITCHCOCK. 


Subscribed and sworn to by said Ethan A. Hitchcock, at St. Louis 
Missouri, on this 12th day of March, A. D. 1885, before me, the 
undersigned, a notary public within and for said city of St. Louis 
and State of Missouri, duly commissioned, qualified, and acting as 
such (for a term to expire on the 27th day of June, A. D. 1885). As 
witness my hand and official seal as such notary public at St. Louis 
aforesaid, the day and year above written. 

[SEAL. ] JOHN C. H. STEVENSON, 
Notary Public within and for the City of St. Louis, Missouri. 


Bond. 
In the Circuit Court, City of St. Louis. February Term, 1886. 


STaTE OF Missourt on the Relation of THe BALrr- ) 


MORE AND Ou10 TELEGRAPH COMPANY ' Case No. 66784. 
vs. { Room No. 1. 


THe Bett TELEPHONE CoMPANY OF Missourt. J 
Bond on removal of cause. 


Know all men by these presents that we, The Bell Telephone Com- 
pany of Missouri, as principal, and William A. Hargadine, of the 
city of St. Louis, Missouri, as surety, undersigned, are jointly and 
severally held and firmly bound unto the Baltimore and Ohio Tele- 

graph Company of Missouri in the penal sum of five hun- 

45 dred dollars; for which sum, well and truly to be paid unto 

the said Baltimore and Ohio Telegraph Company of Missouri, 

its successors and assigns, we bind ourselves, our successors, heirs, 

executors, administrators, and assigns, firmly by these presents. 

Sealed with our seals and dated this twelfth day of March, A. D. 
1885. | 

The condition of this obligation is such that if the said Bell Tele- 
phone Company of Missouri, defendant in the above-entitled suit 
now pending in the circuit court, city of St. Louis, shall, on the first 
day of the next session or term of the cireuit court of the United 
States for the eastern district of Missouri, enter in said circuit court 
a copy of the record in the said above-entitled suit and shall enter 
the appearance of the said Bell Telephone Company of Missouri in 
said circuit court of the United States, and shall therein appear and 
enter special bail in such suit, if special bail was originally requisite 
therein, and shall pay all costs that may be awarded by the said 
circuit court of the United States if said court shall hold that such 
suit was wrongfully or improperly removed thereto from said cir- 
cuit court, city of St. Louis, then this obligation to be void; other- 
wise to remain in full force and effect. 


’ 


—- 


‘ mon seal of sai 
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In witness whereof the said obligors have hereunto set their hands 
and seals, at said city of St. Louis, this twelfth day of Mareh, A. D. 
1885, the said Bell Telephone Company of Missouri executing those 
presents by the president thereof, duly authorized under the com- 

corporation, attested by its secretary. 
lor the Bell Telephone Company of Missouri : 
| SEAL. | E. A. HITCHCOCK, President. 
WM. A. HARGADINE. [seat.] 


Attest: E. A. SMITH, Sec’y. 


Clerk’s Certificate. 


STATE OF MIssourt, Pe 
City of St. Louis, J ~° 
46 I, Charles F. Vogel, clerk of the circuit court, city of St. 


Louis, do hereby certify the foregoing to be a true, full, and 
complete transcript of the record and proceedings in the above-en- 
titled cause as fully as the same remain on file and of record in my 
office. | 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at office, in the city of St. Louis, this 16th day of 
March, A. D. 1885. 

[ SEAL. | CHAS. F. VOGEL, Clerk. 


47 And afterwards, to wit, on the 16th day of March, A. D. 
1885, the following motion to remand was filed in said cause, 
to wit: 


Motion to Re mand. 


THe Stare or Missourr upon the Relation of THe BALTIMORE AND 
Ono TELEGRAPH ComMPpANY oF Missourt, Plaintiff, 


Us. 
Tae Bett TeELerHone Company or Missourt, Defendant. 


And now comes the plaintiff and moves the court to remand said 
cause to the State court for the reasons following: 

1. This court has no jurisdiction over said cause. 

2. The State of Missouri is a party. 

3. It does not appear that the amount in controversy exceeds the 
sum of five hundred dollars or that the subject-matter of the suit 
is property or any right the value of which in money is suscepti- 
ble of judicial ascertainment. 

4. It does not appear, either from the petition of removal or from 
the record, that. the cause involves any question arising under the 
Constitution or laws of the United States or how such question will 


arise, 
GARLAND POLLARD, 
Att'y for Plaintiff 
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And afterwards, to wit, on the 18th day of March, A. D. 1885, the 
following further proceedings were had and appear of record in 
said court, to wit: 


Motion to Remand Withdrawn. 


STATE OF Missour!I ex rel. BALTIMORE & Onto TELEGRAPH 
Company, Plaintiff, . 9499 
v8. ‘ 
Bett TELEPHONE Co. OF Mo., Defendant. 


Now comes the plaintiff, by attorney, and by leave of court with- 
draws the motion to remand heretofore filed. 


48 And afterwards, to wit, on the 28th day of March, A. D. 
1885, the following further proceedings were had in said 
cause and appear of record in words and figures following, to wit: 


Peremptory Writ of Mandamus Granted. 


STATE OF Missour!I ex rel. BALTIMORE AND Onto TELEGRAPH ) 


CoMPANY OF Missourt, Plaintiff, \ 9499. 
vs. 
Be_tt TELEPHONE COMPANY OF Missouri, Defendant. 


Now come the parties, by their respective attorneys, the petitioner 
by Garland Pollard and the respondent by Edmund T. Allen, and 
the court having considered the application of petitioner for a man- 
damus against respondent to place a telephone in petitioner’s office, 
and being fully advised in the premises, orders that the said appli- 
cation be sustained,and that a peremptory writ of mandamus issue 
herein, to be directed to the said respondent, The Bell Telephone 
Company of Missouri, commanding it and its officers and agents to 
place a telephone in petitioner’s office or place of business, at number 
205 North Third street, in the city of St. Louis, Missouri, and to give 
and maintain for said petitioner the same telephonic facilities 

given by said telephone company to its other subscribers, and 
49 to place petitioner's name on its list of subscribers distributed 

to its subscribers as aforesaid; all to be done by the said re- 
spondent upon the same rates and terms as are or may be given to 
its other subscribers or to other telegraph companies and without 
discrimination against said petitioner, and that they certify perfect 
obedience to said writ to this courton the first day of the next term 
thereof, on the third Monday in September next. 
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And afterwards, to wit, on the 3rd day of April, A. D. 1885, the 
| following further proceedings were had and appear of record in 
_words and figures as follows, to wit: 


Writ of Error and Citation Filed. Writ of Error Allowed and Citation 
Signed. 


SraTE OF Missourtr ex rel. BALTIMORE AND Onto TELE- ) 
GRAPH Company, Plaintiff, 9499 
vs. sisi 
Bett TELEPHONE CoMPANY OF Missourt, Defendant. 


Now comes the defendant, by attorney, and presents to the court a 
writ of error to remove this cause to the Supreme Court of the United s 
States, and a citation citing and admonishing the said plaintiff to be 
and appear at said Supreme Court at the next term thereof, to be 
begun and held at Washington, D. C., on the second Monday of 
October next; which said writ of error is allowed and said citation 
signed by the judge. 


And afterwards, to wit, on the 11th day of April, A. D. 1885, the 
following further proceedings were had in said cause and appear of 
record in words and figures as follows, to wit: 


50) Bond Filed and Approved. 
STATE OF Missourt ex rel. BALTIMORE AND OnIo TELE- ) 
GRAPH Co., Plaintiff, 


vs. 
Beit TeLEPHONE CoMPANY OF Missourtr, Defendant. 


- 2499. 


Now comes the defendant, by attorney, and presents to the court 
its bond in the penal sum of twelve thousand dollars, which bond 
is approved and ordered to be filed; and thereupon, on motion, it is 
ordered that a supersedeas be awarded staying further proceedings 
on the mandamus herein. 

Said bond is in the words and figures following, to wit: 


ol Bond. 


Know all men by these presents that we, The Bell Telephone 
Company of Missouri, as principal, and William A. Hargadine and 
Edwards Whittaker, as sureties, are held and firmly bound unto 
Baltimore and Ohio Telegraph Company of Missouri in the fuil 
and just sum of twelve thousand dollars, to be paid to the said 
Baltimore and Ohio Telegraph Company, its heirs, executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. Sealed with our seals and 
dated this tenth day of April, in the year of our Lord one thousand 
eight hundred and eighty-five. 

Whereas lately at the March term, A. D. 1885, of the circuit court 
of the United States for the eastern district of Missouri, in a suit 
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depending in said court between the State of Missouri ex rel. Balti- 
more and Ohio Telegraph Company of Missouri, plaintiff, and The 
Bell Telephone Company of Missouri, defendant, judgment was ren- 
dered against the said defendant ; and the said defendant havin 
obtained a writ of error of the said court to reverse the judgment i 
the aforesaid suit, and a e’tation, directed to the said plaintiff, citing 
and admonishing it to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
defendant shall prosecute said writ to effect and answer all dam- 
ages and costs if it fail to make good its plea, then the above obli- 
gation to be void ; else to remain in full force and virtue. 


{Seal of Bell Telephone Company of Missouri. ] 


Sealed and delivered in the presence of— 
THE BELL TELEPHONE CoO. 
OF MISSOURI, 


(Signed) By E. A. HITCHCOCK. SEAL. 
(Signed) WM. A. HARGADINE. [SEAL. 
(Signed) EDWARDS WHITAKER.  [seEAL. 
Attest: E. A. SMITH, Sec’y. 
ad 


Approved by— ) 
(Signed) DAVID J. BREWER, | 
Circuit Judge. | 


52 [Endorsed :] No. 2499. United States circuit court, eastern 
districtof Missouri. State of Missouri ez relation Baltimore 

& Ohio Telegraph Company of Missourt vs. Bell Telephone Company 

of Missouri. Bond, $12,000. Bell Telephone Co. of Mo., principal ; 

William A. Hargadine, Edwards Whittaker, sureties. Filed 11th 

day of April, 1885. A. P. Selby, clerk. O K. Garland Pollard, 

att’y for relator. | 


as) And afterwards, to wit,on the 17th day of April, A. D. 

1885, the following further proceedings were had in said cause | 

and appear of record in the words and figures following, to wit: 
F 


Certificate of Division Filed. 


STATE OF Missour! ex rel. BALTIMORE & OHTO TELEGRAPH ) 
Co., Relator, 

vs. Bee 

BELL TELEPHONE Co. or Missouri, Respondent. J | 


A certificate of division is this day filed herein. 


r 
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Said certificate of division is in the words and figures following, 
to wit: 


54 Certificate of Division. 


JNITED STATES OF AMERICA, ) .. 
Eastern District of Missouri, | 

At a-circuit court of the United States begun and held at the city 
of St. Louis, Missouri, in and for the eastern district of Missouri, on 
the 16th day of March, in the year of our Lord eighteen hundred 
and eighty-five, to wit, at the March term, A. D. 1885, of said circuit 
court. ) 

Present: The Honorable David J. Brewer, circuit judge, and the 
Honorable Samuel Treat, district judge. 


SrTaTeE OF Missouri at the Relation of Tue BALTIMORE a 
Onto TELEGRAPH CoMPANY OF Missouri | 
v8. ( 

THe Bett TELEPHONE CoMPANY OF MISSOURI. 


No. 2499. 


This was a proceeding for a writ of mandamus in favor of The 
Baltimore & Ohio Telegraph Company of Missouri, relator, against 
The Bell Telephone Company of Missouri, respondent, originally in- 
stituted in the circuit court, city of St. Louis, and removed, on peti- 
tion of said respondent, to the circuit court of the United States. 

The petition filed by said relator in the said circuit court, city of 
St. Louis, was in the words and figures following : 


Petition for Mandamus. 
Srate or Missourt, City of St. Louis: 
In the Circuit Court of the City of St. Louis. 


55 THe State OF Missouri upon the Relation of the BALTIMoRE 
AND Onto TELEGRAPH CoMPANY OF MISSOURI 
vs. 
THe Bett TELEPHONE CoMPANY Or MISSOURI. 


To the honorable judges of the circuit court of the city of St. Louis: 

Your petitioner, The Baltimore and Ohio Telegraph Company, re- 
spectfully represents aud shows that it. is a corporation duly 
created, organized and existing under and by virtue of the laws of 
State of Missouri and in pursuance of article five (5) of chapter 
twenty-one (21) of the Revised Statutes of said State of 1879, en- 
titled “ Telegraph and telephone companies.” 

That the Bell Telephone Company of Missouri is a corporation 
created, organized, and existing under and by virtue of the laws of 
Missouri and in pursuance of said article five (5) of chapter twenty- 
one (21) of the Revised Statutes of 1879, entitled “Telegraph and 
telephone companies.” 

Petitioner avers that it is engaged in the business of transmit- 
ting for the public telegraphic dispatches between different points 
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within the State of Missouri, and through its connections with 
other States in the Union; that for the purposes aforesaid, for the 
convenience of the public, and for the transaction of any private 
business appertaining to the petitioner, it had, prior to the griev- 
ances hereinafter stated, established and still has its general office 
or place of business at No. 205 North Third street, in the city of St 
Louis and State of Missouri. 
And your petitioner avers that the said Bell Telephone Company 
has its principal office or place of business in said city of St. 
56 Louis and was, at the times hereinafter named, and still is 
engaged in the business of transmitting for the public tele- 
phonic communications between its numerous and various patrons 
or subscribers in said city of St. Louis; and the manner in which 
the business of the said Bell Telephone Company is done, is as fol- 
lows, to wit: 
The said telephone company has a system of telephonic wires ex- 
tending into and through various streets and sections of said city of 
St. Louis, which said wires are connected by extensions, branch 


, wires, or otherwise, by the said telephone company, with the tele- 


phones which are furnished by it to its subscribers or patrons in 

the manner next hereinafter stated—that is to say, whenever anv 

party desires a telephone at any residence, office, or place of busi- 

ness within said city, upon application being made by such party to 

become a subscriber therefor, the said telephone is placed or located > ) 
at such residence, office, or place of business by said telephone com- 
pany as desired by the applicant as aforesaid, the same being done | 
at the expense of the company and upon uniform rates and terms 
prescribed by it; and thereupon such subscriber acquires and be- 
comes entitled to use said telephone and to have and maintain, as 
occasion may require, verbal telephonic communication over the 
said system of wires of said telephone company with any other cus- 
tomer who may have acquired the right from said telephone com- 
pany to use one of said telephones as aforesaid. 

And your petitioner avers that said telephone company now has 
over twelve hundred subscribers or parties using its telephones in 
connection with its said system of wires, comprising various indi- 
viduals, firms, and corporations residing or doing business in and 
about the said city of St. Louis, each of whom is enabled, by the 

facilities afforded by the said telephone company as afore- 
57 said, to hold telephonic communication as aforesaid with any 

other of the said subseribers ; and the said telephone company 
furnishes each of its said subscribers with printed lists showing the 
name and residence and occupation of each of its subscribers, so that 
each subscriber may know the names and occupations of the vari- 
ous parties with whom his telephone may enable him to hold tele- 
phonic communication. 

And petitioner avers that said telephone company has, during the 
time hereinbefore stated and still does, through its authorized agents | 
and officers, announce and hold itself in readiness, as it is by law in ! 
duty bound to do, to furnish public telephonic facilities to all per- 
sons, firms, or corporations, including other telephone and telegraph 
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companies, who may desire to become subscribers therefor in the 
manner above mentioned and without favoritism or discrimination, 
and has promptly furnished all applicants therefor who have com- 
plied with its said rates and terms with the said telephones and 
telephonic facilities, except in the case of your petitioner. 

And your petitioner further avers that heretofore, to wit, on the 
27th day of January, 1885, and on divers other days since that time, 
li made application and demand to and upon the said telephone 
company for it to place one of its telephones in petitioner’s office, 
at No. 205 North Third St., in said city of St. Louis, and for the 
telephonic facilities as aforesaid to be therewith connected ; and your 
petitioner was then and there ready and offered and tendered and 
still is ready and offers and tenders the payment of the rates and the 
compliance with the rules as fixed by said telephone company for 
its other customers for the like service and facilities; but the said 
telephone company, in contravention and violation of its charter 

obligations and of its duties to the public and to petitioner, 
58 has refused to comply with your petitioner’s application and 

demand, made as aforesaid, and then and there refused and 
still does refuse to grant to this petitioner the use of a telephone or 
telephonic facilities applied for as aforesaid upon the ground and for 
the reason, as stated and alleged by said telephone company, that a 
certain bill, known as “ House bill No. 245,” is pending’ in the 
>. General Assembly of the State of Missouri providing for the placing 
of telephone and telegraph wires in certain cities in this State, in- 
cluding St. Louis, under ground. 

And your petitioner avers that it is a matter of special importance 
and value to it, for the convenient and economical conduet of its 
business, that it should have and enjoy the right of telephonic com- 
munication, as aforesaid, with the said subseribers of said telephone 
company, in the same manner and with the same privileges as are 
extended by said telephone company to its other subscribers, and 
that the said telephone and telephonic facilities applied for and de- 
manded by this petitioner as aforesaid and refused by the said 
telephone company are valuable, though the exact amount that 
your petitioner has been or may be damaged by reason of the said 
refusal of said telephone company has and will be, by reason of the 
peculiar nature of said business, difficult and impossible to be pre- 
cisely or definitely ascertained in an action therefor in a suit at law. 

And your petitioner has no plain, speedy, or adequate remedy in 
the ordinary course of law for the wrong done to your petitioner as 
aforesaid or adequate remedy otherwise than by the awarding of the 
writ of mandamus herein prayed for. 

And your petitioner avers that the business carried on and con- 
ducted by it in no way interferes or is in competition with that car- 
ried on and conducted by said telephone company as afore- 


anil 


| 59 said, and that’ there is no valid reason why said telephone 
| company may not furnish a telephone and telephonic facili- 
) ties for petitioner's said offices as readily, conveniently, and econom- 
> ically as has been done in the case of other of its said subscribers. 
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phone Company requiring and commanding it and its officers and 
agents to place a telephone in the petitioner’s said office and to give 
and maintain for petitioner the same telephonic facilities given by 
said telephone company to its other subscribers, and to place peti- 
tioner’s name on its list of subscribers distributed to its subscribers 
as aforesaid ; all to be done by the said telephone company upon 
the same rates and terms as are or may be given to its other sub- 
scribers or to other telegrapli companies, and without discrimina- 
tion against your petitioner. And your petitioner asks such other 
and further orders as may seem meet in view of the premises. 
BALTIMORE AND OHIO TELEGRAPH 
COMPANY, 
By GARLAND POLLARD, Its Attorney. 


STaTE OF Missouri, | mit 
City of St. Louis, jo" 


Thomas F. Clohesey, having been duly sworn, makes oath and 
says that he is chief operator and acting manager of the said Bal- 
timore and Ohio Telegraph Company in the city of St. Louis, Mis- 
souri, and that the statements contained in the foregoing petition 
are true in substance and in fact to the best of his knowledge and 
belief. 

THOMAS F. CLOHESEY. 


Subseribed and sworn to before me this 25rd day of February, 
1885. 
[SEAL. ] CHAS. B. STARK, 


Notary Public. 


60 And thereupon an alternative writ of mandamus was is- 
sued by the said circuit court, city of St. Louis, directed to 
the said Bell Telephone Company of Missouri, respondent, reciting 
the allegations of the petition and commanding the said respondent 
to comply with the prayer of said petition or show cause before the 
said circuit court, city of St. Louis, why it would not do so. 
And thereupon the said respondent showed cause, in answer to 
said writ, by its return thereto, which was in the words and figures 
following : 


Return of Respondent. Mandamus. 


STATE OF Missourt, City of St. Louis: 
In the Circuit Court, City of St. Louis. February Term, 1885. 
THe State oF Missourr upon the Relation of ) 


The Baltimore and Ohio Telegraph Company | 


of Missouri Room 1. 


vs ( Case No. 66784. 
Tae Bett TELEPHONE CoMPANY OF MISSOURI. | 


Now comes The Bell Telephone Company of Missouri, respondent 
above named, and for its return to the alternative writ of mandamus 


Wherefore, in view of the premises, your petitioner prays that this 
court will grant a writ of mandamus against the said Bell Tele- 
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heretofore issued in the above-entitled cause the said respondent 
states and shows to the court: 

That the said relator ought not to have its writ of peremptory 
mandamus prayed for by said relator for the reasons hereinafter 
stated. 

Respondent admits that relator is a corporation engaged in busi- 

ness as stated in said writ, and that this respondent is a cor- 
61 poration organized under the laws of the State of Missouri, to 
wit, article 5 of chapter 21 of the revised statutes of 1879. 

It is true that respondent has its principal office or place of busi- 
ness in the city of St. Louis, but it 1s not true that at the times in 
said writ stated respondent was or is in any other manner than as 
hereinafter stated engaged in transmitting for the public telephonic 
communications between its subscribers in said city of St. Louis or 
elsewhere, nor is it true that the business of respondent is done in 
the manner stated in said writ, but the said business is done in the 
manner hereinafter stated and not otherwise. 

Respondent admits that it now has over twelve hundred sub- 
scribers or parties using telephones furnished by it as hereinafter 
stated and not otherwise, in connection with a system of wires as 
hereinafter described and not otherwise, and that said subscribers 
comprise various individuals, firms, and corporations residing or 
doing business in and about the city of St. Louis, each of whom 
is enabled by the facilities so furnished as hereinafter stated by 
respondent and not otherwise to hold telephonic communication 
with any other of the said subscribers. 

It is true that respondent furnishes each of its said subseribers 
with printed lists showing the names and occupations of each of its 
subscribers, so that each subscriber may know the names and occu- 
pation of the various parties with whom his telephone may enable 
him to hold telephonic communication. 

Respondent says it is not true, as stated in said writ, that respond- 
ent has heretofore, through its authorized agents or officers, an- 

nounced or held itself in readiness or still does annouce or 
62 hold itself in readiness to furnish public telephonic facilities 

in the manner in said writ mentioned to all persons, firms, 
or corporations, including other telephone and telegraph companies, 
who may desire to become subscribers therefor in the manner men- 
tioned in said writ; nor is it true that this respondent is by law or 
in duty bound so to do; nor that respondent has promptly furnished 
all applicants therefor who have complied with its rates and terms 
as in said writ and petition stated with the said telephones and tele- 
phonic facilities, except in the case of the relator. 

Respondent admits that on the 27th day of January, A. D. 1885, 
the said relator made an application to this respondent for it, said 
respondent, to place one of its telephones in said relator’s telegraph 
oftice No. 205 North Third street, in the city of St. Louis; but said 
respondent states that said application was in writing and was made 
by said relator in and by a written communication addressed to this 
respondent and not otherwise, of which said communication the 
following is a true and complete copy—that is to say: 
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“ BALTIMORE AND Ouro TELEGRAPH COMPANY, 
Sr. Louis, Jan’y 27th, 1885. 


To the Bell Telephone Company of Missouri: 


The Baltimore and Ohio Telegraph Company desires to become 
a subscriber to and a member of vour telephone system, and to that 
end hereby requests you to place one of your telephones in its tele- 
graph office at No. 205 North Third street, in this city, to furnish it 
with a list of your subscribers, and to put it in communication with 
such subseribers by means of said telephone, through your telephone 
exchange, on the same terms that similar telephonic facilities are 
furnished by you'to other telegraph companies, with which terms 
this company is ready to comply. 
63 THE BALTIMORE & OHIO TELE- 
GRAPH COMPANY. 
B. R. BATES, Manager.” 


Respondent further states that it is not true that it, the said re- 
spondent, in contravention or violation of its charter obligations or 
of its duties to the public or to said relator, has refused to comply 
with said relator’s application and demand, nor is it true that re- 
spondent then and there refused or still refuses to grant to said 
relator the use of a telephone or telephonic facilities applied for as 
aforesaid upon the ground or for the reason as alleged in said writ, 
that a certain bill, known as “ House Bill No. 245,” was pending in 
the General Assembly of the State of Missouri, providing for the 
placing of telephone and telegraph wires in certain cities of this 
State, including St. Louis, under ground. 

Respondent states the fact to be that about the time when said 
letter of January 27th was received at respondent’s office and for the 
greater part of the following two weeks the general manager of this 
respondent, to whom the executive management of its business is 
chiefly committed, was necessarily absent froin the city of St. Louis 
in connection with respondent’s business, for which reason said 
application did not receive prompt attention. 

That on or about the 10th day of February, 1885, one Thomas F. 
Clohesey, who, as respondent is informed and believes, was then and 
there the authorized agent of relator in that behalf, called at respond- 
ent’s office and had a conversation with respondent’s said agent in 
reference to said application of January 27th, in which conversation 
this respondent’s said agent requested said relator, through its agent 
aforesaid, to defer pressing its said application for telephonic facili- 

ties for the time being on the ground then and there stated 
64 to said relator’s agent in that behalf, that there was pending 

in the General Assembly of the State of Missouri a bill such 
as mentioned in said petition, and that if said bill should become 
a law it might be construed to impose obligations on this respondent 
in respect of the further conduct and management of its business 
which might render it impossible for this respondent to further ex- 
tend its said business or to supply telephonic. facilities to other sub- 
scribers, and at the request of said Clohesey respondent, by its said 
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agent in that behalf, made answer in writing to said application of 
relator of date January 27th, 1885, substantially to the same effect 
as had been verbally stated to him, a copy of which writing 1s in 
words and and figures, to wit: 


B. and O. Application for Exchange Service. 
In reply to yours of Jan. 27th. 


THe Bett TELEPHONE CoMPANY 
oF Missourtr, 417 OLIve STREET, 
Sr. Louts, February 10th, 1885. 


B. R. Bates, Esq., manager Baltimore and Ohio Tel. Co., St. Louis: 

Mo. 

Dear Str: Enclosed please find copy of House Bill No. 245, now 
pending at Jefferson City. This bill is on the calendar for engross- 
ment, but at our urgent request was laid over. 

In view of the possibility that this bill may become a law I have 
to suggest that your application for exchange service should be held 
in abeyance until the bill is finally disposed of. 

We have no desire to unnecessarily delay action upon your 

65 application, but as a matter of prudence feel justified in defer- 

ring all applications for service until we are relieved from the 
uncertainty of the present situation. 

The Legislature will adjourn in about thirty days, when, if not be- 
fore that time, we will respond to your application in a definite man- 
ner, as already indicated to your representative. 

Yours truly, 
(Signed) GEO. F. DURANT, 
Gen'l Mq’r. 


Respondent further states and avers the fact to be that at the time 
of and in said conversation last above mentioned this respondent, 
by its said authorized agent in that behalf, further stated to relator’s 
said agent that if said relator would sign and present to said re- 
spondent an application in form and upon the terms and conditions 
such as were and are required to be signed by the subscribers to said 
respondent’s telephonic exchange and upon the like terms and con- 
ditions with other subscribers this respondent would not refuse to 
place a telephone in the office of said relator and furnish it with 
telephonic facilities, but upon the terms and conditions in said ap- 
plication contained (being the same terms and conditions which 
have been and are in all cases required of other subscribers to the 
telephonic exchange carried on by said respondent in the said city 
of St. Louis) would furnish the same to relator. 

And respondent further states that at the time of said conversation 
and in connection with the statement so made for respondent as last 
above set forth respondent’s agent then and there furnished to the 
said agent of the said relator a copy of an application for telephonic 
facilities such as was then and there mentioned as aforesaid, which 
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copy the said agent of relator then and there took away with 
66 him for the purpose, as respondent’s agent then and there 
understood, of considering the same. 
And respondent avers that the said form of application of which 
a copy was so furnished to and then and there received and taken 
away by the said agent of said relator, was in words and figures 
following—that is to say : 


Form 79 A. 


Subscription to Telephonic Exchange. 


The Bell Telephone Company of Missouri. 


Terms and conditions —The instruments and lines on the sub- 
scriber’s premises shall be carefully used, and only as herein stated, 
all ordinary expense of maintenance and repair to be borne by the 
Bell Telephone Company of Missouri. He 1s to pay $10 for each ¢ 
telephone or call box destroyed otherwise than by unavoidable acci- - 
dent, and $25 per month in case of unauthorized removal or deten- } 
tion until its destruction or its loss without his fault is satisfactorily 

! 
1 


proved, but the payment shall not confer any title to the instrument 
or right to use it. In case communication is Interrupted from any 
cause whatever the Bell Telephone Company of Missouri shall make 
all necessary repairs as expeditiously as possible, but shall not be 
liable for the consequences thereof. 


For loss or damage that occurs in. the course of employment of 
any messenger it shall not be liable beyond twenty times the charge 


made for such messenger service. ‘The Bell Telephone Company of 
Missouri will remove the instruments from place to place during the 

term within the territory covered by the exchange lines 
67 upon request and payment of the expense thereof. Upon 

non-payment of any sum due or any use of the instruments 
on said premises improper or contrary hereto or any removal there- 
from the Bell Telephone Company of Missouri may terminate the 
subseriber’s rights by written notice served on him or any occupant 
of the premises, and sever his connection and remove the instru- 
ments, and for this purpose and for inspection it and its servants 
may have access thereto. 

The right of the subscriber is to use the instruments and connect- 
ing wires where the Bell Telephone Company of Missouri may 
place them, under such rules as. the Bell Telephone Company of 
Missouri may from time to time prescribe, for the purpose of per- 
sonal communication with the exchange and with parties whom 
the Bell Telephone Company of Missouri may connect with him 
for that purpose, upon his and their business; they are not to be 
used for any toll or consideration to be paid by any person other 
than the subscriber, nor for performing any part of the work of 
collect-, transmitting, or delivering any message in respect of which 
any toll or consideration has been or is to be paid to any party other 
than the Bell Telephone Company of Missouri, nor for transinitting = 
market quotations or news for sale, publication, or distribution, nor 
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for calling messengers, except from the central office, or performing 
any other service 1n competition with service which the Bell Tele- 
phone Company of Missouri may undertake to perform. Said in- 
struments are the property of the American Bell Telephone Com- 
pany, are constructed and used under its patents, and are leased 
aud licensed by it only for the uses above stated in consideration of 
au royalty and rental which it is to receive therefor, part of the pay- 
ment named below, and which the Bell Telephone Company of 

Missouri is authorized to collect for a period not exceeding 
68 one year in advance; but any use otherwise or without the 

payment of said rental or royalty is also an injury to and 
invasion of the said rights of the American Bell Telephone Com- 
pany, entitling it to an injunction and other legal redress in a suit 
in its name and behalf, and to the remedies, by taking possession of 
instruments and lines and collecting rentals from the subscriber, 
as provided in the contract between the said company and said Bell 
Telephone Company of Missouri, and which the subscriber agrees 
to permit and to pay. 

In view of the liability to errors in transmitting oral messages by 
telephone and the impossibility of fairly fixing the cause thereof 
the subscriber assumes all the risk of errors from misconnections or 
mistakes upon and by any telephone line and the officers and serv- 
auts thereof in transmitting, receiving, or delivering messages, and 
in respect of anv messages which may be sent or received by or for 
him over any other telephone or telegraph line no line shall be re- 
sponsible for defaults occurring on any other line nor on its own 
lines, as specified in its usual contracts, nor for any damages unless 
the claim therefor be presented in writing within thirty days after 
sending the message, and he makes the Bell Telephone Company of 


. Missouri and every other line over which said message may pass 


his agent to receive the same to forward it towards destination at 
the rate for unrepeated messages, and for that purpose to bind him 
by the contracts on the usual blanks and make the message subject 
to the usual limitations, rules, and regulations, to which he hereby 
agrees, he will reimburse the Bell Telephone Company of Missouri 
for all tolls it may pay on such messages. 
All the obligations hereof are binding on the subseriber until the 
instruments shall be redelivered to the Bell Telephone Com- 
69 pany of Missouri or the American Bell Telephone Company 
or until, being bound and requested and having ap oppor- 
tunity to remove the same, they shall neglect to do so. All words 
herein referring to the subscriber shall be taken to be of such num- 
ber and gender as the character of the subscriber may require. 
The subscriber requests the Beli Telephone Company of Missouri 
to place in the premises, , one telephone, one transmitter, one 
call box, and switch and connect them for his use with the com- 
pany’s exchange, for a term of one year, from , 188-, to ' 
188-, upon the terms and conditions stated above, which he hereby 
promises to keep and perform, and agrees to pay therefor to said 
company the sum of one hundred dollars per annum, payable semi- 
annually, in advance. 
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This request becomes a binding contract as soon as accepted by 
an executive officer of the Bell Telephone Company of Missouri by 
. his signature hereto or by furnishing the instruments herein asked 
for. The terms of this contract cannot be varied nor waived by any 
representations or promises of any canvasser or other person unless 

the same be in writing and signed by the manager., 
The subscriber acknowledges that he has received a duplicate 

hereof. 
Signed at St. Louis 
Company of Missouri. 


, 188-. Accepted by the Bell Telephone 


And respondent avers the fact to be that the said form of applica- 
tion is in the form and contains the terms and conditions in aceord- 
ance with and upon which, and not otherwise, this respondent has 

been in the habit of furnishing telephones and telephonic 
70 facilities to its subscribers in said city of St. Louis, and that 

in and by the said offer so made for respondent as aforesaid 
to said relator’s agent in that behalf, namely, that if said application 
were insisted on this respondent would furnish to said relator the 
telephonic facilities upon the terms and conditions in said form con- 
tained and set forth, this respondent did then and there, without dis- 
crimination or favoritism, offer to afford and furnish to said relator: 
the like privileges which it has offered and afforded to its subscribers 
in general. 

But this respondent further states that its said offer to furnish to 
said relator a telephone and telephonic facilities, to wit, upon the 
terms and conditions aforesaid, has never been accepted by relator 
nor has said relator or any agent thereof at any time ever made appli- 
‘ation therefor to this respondent by signing or presenting an appli- 
vation in the form or upon the conditions hereinbefore set forth or 
equivalent thereto, but has hitherto failed and refused to avail itself 
of the said offer so made by respondent or to become entitled by 
compliance therewith or by accepting said conditions of telephonic 
facilities upon the like terms and conditions upon which the same 
are furnished to the subscribers of this respondent generally. 

Respondent denies that it is a matter of special importance or 
value to relator, for the convenient and economical conduct of its 
business, that said relator should have or enjoy the right of tele- 
phonic communication asked for by it, and denies that the said tele- 
phone and telephonic facilities applied for and demanded by said 
relator, as alleged and as alleged refused by respondent, are or would 
be valuable to relator, and denies that relator has been or may be 
damaged by reason of respondent's alleged refusal in any manner 

whatever. 
71 Respondent also denies the allegation in said writ to the 
effect that the business carried on and conducted by said re- 
lator in no way interferes or is competitive with that carried on and 
conducted by respondent. 

tespondent denies that it has in any respect failed or refused to 
fulfil any duty to said relator or has discriminated -against said 
relator or has required or exacted of said relator any terms or con- 
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ditions from those which this respondent does and of right may re- 
quire from its subscribers generally, and denies that by reason of 
any act or thing done or refused to be done by the respondent said 
relator is entitled to the relief by it prayed in this behalf. 

And for a further return to said writ respondent states that on the 
27th day of February, 1885, after service upon this respondent of 
the alternative writ issued by this honorable court in this behalf, 
but before the return day of said writ, this respondent renewed its 
said offer to relator above mentioned by addressing and delivering 
to said relator, by its agent duly authorized in that behalf, a further 
communication in respect of and in reply to its said application of 
January 27th 1885, which communication was signed for this re- 
spondent by its vice-president and authorized agent in that behalf 
and was in words and figures following : 


“Tue Beit TELEPHONE CoMPANY OF Missourt, 
417 OLive Street, St. Louts, Feb. 27th, 1885. 


To The Baltimore and Ohio Telegraph Company, B. R. Bates, 
inanager, St. Louis, Mo. 
72 Dear Str: Referring to your request that your office, No. 
205 North 3rd_ street, St. Louis, be connected with our tele- 
phone exchange and that you be furnished with telephones for that 
purpose, we have to say that we are ready to make the connection 
for the purposes and upon the terms and conditions which are set 
forth in our regular form of exchange subscription, a copy of which 
is enclosed. 

This form, as you will observe, prohibits the use of the instru- 
ments furnished for the transmission of messages for hire or for 
doing any part of the work of collecting (transmitting or delivering 
telegraph messages) or for the performing of messenger or any other 
service which the exchange may undertake to perform. 

We have not the right to furnish the instruments for any purpose 
other than those permitted by said form, which, as we have said, is 
our regular form. 

Please inform us whether you desire the connection upon these 
terms and conditions. 

Yours truly, 
(S’g’d) - GEO. F. DURANT, 
Vice-President.” 


Respondent states that said letter of February 27th was also ac- 
companied by a copy of the printed form or blank application here- 
inbefore mentioned and set forth, and which was in said letter re- 
ferred to as accompanying the same; and for the contents, terms, 
and conditions.thereof the respondent respectfully refers to the copy 
thereof hereinbefore set forth as “ Form 7 A.” 

Respondent further states that four days after said communica- 
tion of February 27th above set forth had been so addressed to and 

received by said relator this respondent received from said 
79 relator an answer in writing thereto signed, as respondent 1s 
§—232 
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informed and believes, by the authorized agent of the relator in this 
behalf, and which answer is in words and figures following: 


“ BALTIMORE AND Onto TELEGRAPH COMPANY, 
Sr. Louis, Mo., 3-3, 1885. 
Geo. F. Durant, Esq., vice-president Bell Telephone Company of Mo. 

Dear Sir: Yours of the 27th ult., with form of exchange sub- 
scription, has been received and considered. 

The only condition in the form of subscription to which we see 
any objection is that which provides that ‘they (the instruments 
and wires, are not to be used for the performing any pert of the work 
of collecting, transmitting, or delivering any messages in respect of 
which any toll or consideration has been or is to be paid to any 
party other than the Bell Telephone Company of Missouri.’ If the 
toll or consideration referred to in this clause means toll or consid- 
eration for the work of collecting, transmitting, or delivering mes- 
sages through the telephone the condition is unobjectionable and 
we will sign the contract; but if the meaning is that messages 
which have passed or are to pass over the wires of this company 
and for which this company has made or is to make a charge for 
the telegraphic service performed by it alone cannot be received or 
delivered by this company through the telephone, no charge being 
made for or on account of such telephonic service, the condition is 
objectionable and this company cannot sign the contract with that 
provision in it. 

Yours truly, BALTIMORE AND OHIO TELE- 
» GRAPH COMPANY, 
By BEN’N R. BATES, Manager.” 


74 Respondent states that the said communication under date 

of March 3rd, 1885, a copy of which is above set forth, is the 
only answer which respondent has received to said offer so made by 
respondent as aforesaid, and further states that it, said respondent, 
is advised and therefore shows to the court in and by its said com- 
munication last above set forth said relator has refused-to accept or 


- avail itself of the said offer of telephonic facilities so made to said 


relator by this respondent upon the terms and conditions aforesaid, 
being the same terms and conditions upon which telephones and 
telephonic facilities are by respondent supplied to its subscribers 
generally, and respondent submits to the court whether said re- 
lator ought further to have or maintain its said writ in this behalf. 

And for a further return in this behalf respondent states and shows 
to the court that the several terms and conditions in said form of 
application contained, being the form required to be signed by the 
several subscribers to respondent’s telephonic exchange, are not only 
reasonable, but necessary to be required and prescribed by this re- 
spondent for the proper and lawful conduct of its business for the 
reasons following : 

Respondent states that all the electric-speaking telephones hereto- 
fore and now in use by it in the manner hereinafter stated are the 
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property of the American Bell Telephone Company, a corpora- 
tion organized under the laws of the Commonwealth of Massachu- 
setts; that said last-uamed corporation owns certain letters patent 
of the United States granted to Alexander Graham Bell under date 
of March 7th, 1876, and January 50th, 1877, numbered, respectively, 
174,465 and 186,787; that said electric-speaking telephones are all 

constructed under and covered by said letters patent; that 
75 respondent has acquired the right as lessee and licensee of 

said instruments to use the same by contracts of license and 
lease from said American Bell Telephone Company, nor has this re- 
spondent any lawful right to use said telephones or to permit others 
to use the same except under said license and in virtue of and in 
accordance with the patent laws of the United States touching useful 
inventions. 

Respondent further states that its contract with said American 
sell Telephone Company, under and by virtue whereof and not 
otherwise this respondent has the lawful right to use and supply to 
others for use any of the telephones above mentioned, provides 
among other things, as follows: 

“For the purpose of this contract a telephonic-exchange system 
means a system entirely within said territory in which different 
circuits are connected, with a central or branch office of the exchange, 
attended by an agent of the exchange, for the purpose of placing 
subscribers or other parties by such circuits in telephonic communi- 
cation with such central or branch exchange office or with each 
other, either directly or through the agents of the system. No 
office or line of an exchange can be connected with any point out- 
side of said territory nor with any telegraph company’s office or 
line except by lines of the licensor or parties specially designated 
by it for this purpose, and no telegranh company, unless specially 
permitted by the licensor, can be a subscriber or use the system to 
collect or deliver messages from it to its customers. * * * 

“That no person engaged in the business of transmitting messages 
for other parties shall be authorized or knowingly allowed by the 

exchange to transmit such messages over such lines.” 
76 Respondent further states that by and under said contract 

of lease and license said American bell Telephone Company, 
the owner as aforesaid of said patents covering said instruments, 
reserves to itself exclusively the use thereof for collecting, transmit- 
ting, and delivering all messages for electrical transmission to or 
from points outside of the territory named in its said contract with 
the respondent, to wit, the city of St. Louis and other territory in 
said contract specified. 

Respondent further states that under and pursuant to said con- 
tracts of lease and license, and as the conditions upon which such 
license was granted to this respondent, said American Bell Tele- 
phone Company has prescribed the form of contract to be made for 
the use of said instruments between respondent and its subscribers, 
being the same form in this return above set forth as “ Form 79 A,” 
and upon the conditions prescribed in which form this respondent, 
as hereinbefore stated, has already offered to supply said relator with 
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a telephone and telephonic facilities, but which said relator has re- 
fused as aforesaid to accept. . 

That said form of contract so prescribed by said American Bell 
Telephone Company among other things provides that said instru- 


ments and connecting wires shall not be used “for performing any | 


part of the work of collecting, transmitting, or delivering any mes- 
sage in respect of which any toll or consideration has been or is to 
be paid to any party other than the exchange,” to wit, this resond- 
ent, “nor for transmitting market quotations or news for sale, pub- 
lication, or distribution, nor for calling messengers, except from the 
central office, or performing any other service in competition with 
service which the exchange may undertake to perform.” 

And said form of contract prescribed by said American — 
Telephone Company further limits “the right to the sub- 
scriber to use the instruments and connecting wires * * * for 
the purpose of personal communication with the exchange and 
with parties whom the exchange may connect with him for that 
purpose upon his and their business.” 

Respondent further states that under and pursuant to said con- 
tract of lease and license respondent has established and is operat- 
ing telephonic exchanges in the city of St. Louis and elsewhere 
within the territory mentioned in said contract, which, as its said 
exchange in said city of St. Louis, which it conducts in the manner 
following, to wit: : 

It has a central office in the said city of St. Louis; it places one 
of the electric-speaking telephones, leased from the American Bell 
Telephone Company under its said contract, in the office or resi- 
dence of its subscriber and connects said instrument by a special 
wire with said central office; this wire, when direction is given over 
a second wire, hereinafter mentioned, is connected at said central 
office with a like special wire of any other subscriber with whom 
the subscriber first mentioned desires to have communication, and 
so remains in such connection until direction over the second or call 
wire is given to sever such connection; said second or call wire is 
common to a large number of subscribers upon the same circuit, 
but said first-mentioned wire is a special and distinct wire connect- 
ing said central office with each instrument leased and used as 
aforesaid ; or, in some cases, said call wire is dispensed with and the 
other connecting the wires is made over the special wire. Each 
one of said instruments is the property of said American Bell Tele- 

phone Company, constructed and used under its patents 
78 aforesaid and leased and licensed by it to respondent for the 

uses stated in said contract in consideration of a royalty and 
rental which respondent is authorized and undertakes to collect 
from its subscribers and account for to said American Bell Tele- 
phone Company. 

Respondent is advised and therefore states and shows to the court 
that under the terms of its said contract with said American Bell 
Telephone Company and of its said license from said last-mentioned 
company under said patents above mentioned it would be a viola- 
tion as well of its said contract and license aforesaid as of the patent 
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laws of the United States in such case made and provided for this 
respondent to permit the relator, which is a telegraph company, to 
become a subscriber to the telephonic exchange conducted by this 
respondent, unless especially permiited by said American Bell Tele- 
phone Company, licenser, but that this respondent has obtained 
permission from said licenser to accept said relator as a subscriber, 
provided and upon condition that said relator should accept the 
said conditions so prescribed as aforesaid by said American Bell 
‘Telephone Company as such licenser under said patents, and should 
contract for such telephone and telephonic facilities upon the condi- 
tions and in the form hereinbefore stated and not otherwise. 

The respondent is advised and therefore states and shows to the 
court that under and by virtue of the laws of the United States se- 
curing to inventors the benefits of new and useful inventions by 
letters patent, granting to them and their assigns the exclusive right 
to make, vend, and use the same, and authorizing such patentees to 
assign and transfer to other persons upon such conditions as they 

may prescribe the rights and privileges secured under such 
79 letters patent, it is not lawful for any person to make, vend, 

or use or permit to be used any invention secured by letters 
patent of the United States, except with the consent of and upon 
the terms and conditions preseribed by the patentees of such inven- 
tions or their assigns, and that under and in virtue of the said laws 
of the United States touching patents for useful inventions it would 
be unlawful for this respondent, under the circumstances above 
stated, to contract with said relator for or to furnish unto said relator 
the use of a telephone and telephonic facilities such as in said writ 
and petition mentioned, except upon the terms and conditions so 
prescribed by said American Bell Telephone — in that behalf. 

Wherefore this respondent says that in and by its said offer here- 
tofore made to said relator as hereinbefore stated to furnish to said 
relator a telephone and telephonic facilities such as are enjoyed by 
other subscribers of the respondent, but upon the terms and condi- 
tions nevertheless contained in said form of contract hereinbefore 
set forth and not otherwise, this respondent has fulfilled its own 
duties as licensee of said American Bell Telephone Company, and 
hus only insisted upon a compliance by said relator with the re- 
quirements of the laws of the United States in that behalf. 

And, having fully answered, said respondent prays judgment that 
said relator take nothing by its writ and for costs. 

HITCHCOCK, MADILL & FINKELNBURG, 
Attorneys for Respondent, with Whom is E. T. Allen. 


STATE OF Missourt, \ 
City of St. Louis, § 


George F. Durant, undersigned, being first duly sworn, on his 

80 oath states that he is the vice-president and general manager of 
the Bell Telephone Company of Missouri, named as respond- 

ent in the foregoing return ; that affiant bad read the said foregoing 
return and knows the contents thereof, and that the matters therein 
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stated are true, except as to matters stated upon information and 


belief, and as to those matters he believes them to be true. 
GEO. F. DURANT. 


Subscribed and sworn to, at said city of St. Louis, this 5th day of 
March, A. D. 1885, before me, the undersigned, a notary public 
within and for said city of St. Louis and State of Missouri, duly 
commissioned and qualified and acting for a term to expire on the 
28th day of June, A. D. 18865. 

[SEAL. ] EDWARD 8S. ROBERT, 
Notary Public within and for said 
City of St. Louis, Missouri. 


And thereupon the said relator filed its motion in that behalf for 
a writ of peremtory mandamus, notwithstanding said return, which 
motion was in the words and figures following : 


Motion for Peremptory Writ. Mandamus. 
In the Circuit Court, City of St. Louis, State of Missouri. 


THE State or Missourr upon the Relation of THe Battimore & 
Ouro TELEGRAPH CoMPANY 0} MISSOURI 


US, 
Tue Bett TELEPHONE ComMPANY OF MISSOURI. 


And now comes the relator, The Baltimore and Ohio Telegraph 

Company,and moves the court to award and issue a peremptory 

Sl writ of mandamus against respondent, as prayed for in its 

petition, notwithstanding the return of said respondent, be- 
cause : 


1. The return does not show cause why the peremptory writ should 
not issue, and, 
2. The facts stated and admitted show that, on the face of the 
pleadings, relator is entitled to the writ. 
GARLAND POLLARD, 
Att'y for Relator. 


And afterwards said cause was removed, on petition of said re- 
spondent, and bond given aecording to the statute in such case 
made and provided, to the said circuit court of the United States for 
the eastern district of Missouri. 

And the said cause coming on to be heard at the said March term, 
A. D. 1885, of the said circuit court of the United States, and upon 
the consideration of said motion for a peremptory writ of mandamus, 
it occurred as a question— 

Whether it was competent for this court in this proceeding to 
compel this respondent by its writ of mandamus to furnish a tele- 
phone and telephonic facilities to any other individual or company 
or upon any other terms or conditions than those permitted by the 
terms and conditions of the license under which said respondent is 
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authorized to use the telephones operated by it, the said Bell Tele- 
phone Company of Missouri, the said telephones, and all of them, 
being the property of the American Bell Telephone Company, as- 
signee of the several letters patent of the United States under which 
said telephones are constructed and used and licenser thereof to said 
Bell Telephone Company of Missouri ; 

And it was also a question— 

Whether such peremptory writ of mandamus should be granted 
in a proceeding to which said American Bell Telephone Company, 
assignee of said letters patent above mentioned and licenser as afore- 

said, was not a party. 
§2 Upon which questions, and each of them, the opinions of 
the said circuit judge and the said district judge were op- 
posed. 

Whereupon, on motion of said respondent, by its counsel, that 
the points upon which the disagreement hath happened may dur- 
ing the term be stated under the direction of the judges and certi- 
fied under the seal of the court to the Supreme Court of the Un.ted 
States to be finally decided: 

It is ordered that the foregoing state of the pleadings and state- 
ment of facts, which is made under the direction of the judges, be 
certified according to the request of the said respondent, by its 
counsel, and the law in that case made and provided. 


(Signed) DAVID J. BREWER, 
Circuit Judge. 
(Signed) SAMUEL TREAT, 


Dist. Judge. 


Upon the hearing of the aforesaid cause the following opinion was 
rendered and appears on file in words and figures as follows, to wit: 


83 Application for Mandamus. 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. March Term, 1885. 


SravTe or Missouri ex rel. BALTIMORE & Onto TELEGRAPH CoMPANY 
vs. 
Tue Bett TetepHone Company or Missouri. 
Marca 28rn, 1885. 

The Court (Brewer, J.), orally: In this case I regret to say that 
my brother Treat and myself do not agree fully as to the rights of 
the parties; it isan application on the part of the Baltimore & Ohio 
Telegrapli Company to compel the Bell Telephone Company of Mis- 
souri, the company having the telephone business of this city, to per- 
mit telephonic communication between it and the petitioner, the 
Baltimore and Ohio Telegraph Company. 

The defendant answers that it is engaged in the telephonic business 
here by viriue of a license obtained from the American Bell Tele- 
phone Company, a Massachusetts corporation ; that by the terms of 
the license under which it does business it may not establish tele- 
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phonie connection with any telegraph company other than that per- 
mitted by the licenser, the holder of the patent, the Massachusetts 
company, and it further appears that such licenser has permitted 
telephonic communication with the Western Union Telegraph Com- 
pany. 

Now, the question is whether the court can compel this defend- 

ant, doing the telephonic business of this city, to establish 
S4 communication with any other individual or company than 
that permitted by its license from the patentee. 

I believe fully in the sacredness of property, but I think all yon 1 
erty stands on an equal basis, whether that property consists of gold 
dollars in your pocket, real estate, or the ownership of a patent. 
There is no peculiar sanctity hovering over or attaching to the 
ownership of a patent. It is simply a property right, to be protected 
as such. 

Starting from that as a basis, while every property owner may de- 
termine for himself to what he will devote his property, yet the 
moment he puts that property into what I, perhaps, may, for lack 
of a better expression, define as the channels of commerce, that mo- 
ment he subjects that property to the laws which control commercial 
transactions. Just as in the warehouse cases, Munn against the 


“State of Illinois, decided by the Supreme Court of the United States 


and reported in 94 U.3S., 113, in which that Court held that when 
an individual built a warehouse and put his property into that kind 
of business he subjected the property thus placed to the laws which 
controlled the transactions of commerce,involved in which was the 
power of the public through the Legislature to regulate rates. No 
man holding property was bound to build a warehouse or 
bound to put his property into that particular channel; but the 
moment he did so he put it where the Legislature could say, 
“You may charge so much and no more for the transaction of 
this business.” He put his property into the channels of com- 
merce, as multitudes are doing into the railroad business, into the 
express business, and into other channels of commerce. When- 

ever the property is put into these channels it is put within 
85 the power of the public, speaking through its Legislature 

or the power of the court enunciating general rules opera- 
tive upon such transactions to modify leases, modify licenses, con- 
trol duties. -So, notwithstanding this licenser has given to the licensee 
the right to establish a telephonic system in the city of St Louis, 
with telephonic communication with only certain prescribed tele- 
graph system, the moment it permitted the establishment of a tele- 
phonic system here, that moment it put such telephonic system within 
the control of the State of Missouri, and the control of the courts en- 
forcing the obligations of common carrier. A telephonic system is 
simply a system for the transmission of intelligence and news. It is, 
perhaps, in a limited sense, and yet in a strict sense, a common car- 
rier. It must be equal in its dealings with all. It may not say to 
the lawyers of St. Louis, “ My license is to establish a telephonic 
system open to the doctors and the merchants, but shutting out you 
gentlemen of the bar.” The moment it establishes a telephonic 
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system here it is bound to deal equally with all citizens in every 
department of business, and the moment it opened its telephonic 
system to one telegraph company, that moment it put itself ina 
position where it was bound to open its system to any other tele- 
graph company tendering equal pay for equal service. 

So my conclusion is that, notwithstanding the terms of this license, 
which seem to inhibit it from dealing or giving its telephonic privi- 
leges to any other telegraph company than the Western Union, the 
moment it established its telephonic system here, that moment it 
compelled itself to respond to the demands of any telegraph com- 
pany or any individual in the city tendering to it equal pay for 
equal privileges. 

The application for mandamus will be sustained. 
8h My brother Treat differs, however, from me, and may desire 
to express his difference of views. 

The Court (Treat, J., orally): This is an application, it must be 
borne in mind, against the licensee, who has a license only in ac- 
cordance with the terms thereof, and we are asked to mandamus 
that licensee to do what he has no authority to do under the terms 
of his license. 

[ know of no power in a court which can change a contract be- 
tween the licenser and the licensee and give him a contract other 
than what he has made, either by enlargement or diminution. If 
this application had been made against the American Bell Tele- 
phone Company, which holds the patent, the patentee, it would 
have been a very different question, and the views expressed by my 
brother judge would then come up for consideration. But how is 
it that this licensee, who has only a restricted privilege, can by a 
mandamus of this court be permitted to do what under his con- 
tracts he cannot do? Can we make a new contract? Now, so far 
as the American Bell Telephone Company is concerned, which holds 
the patent, it reserved for itself the right with respect to telegraphic 
connections, and it is alleged in this petition that it has granted 
that to one company. Now, if the American Bell Telephone Com- 
pany was here, as between it and this party petitioner, the question 
presented by my brother judge would have arisen, and in that, possi- 
bly, we might not have differed at all. 

This matter is not a new one in the courts. In the noted case in 
Ohio the court proceeded, not as — this case, because there were two 
parties defendant, or respondents, to wit, the American Bell ‘Tele- 

phone Company, that had all these rights, with which it had 
S7 not parted; also the local company and the charter of the 
State in connection therewith. There is no such case here. 

A like case to this was reviewed very elaborately by the Connect- 
icut supreme court, I think in 49 Conn., where precisely the views 
I am expressing were entertained, and they seemed to me a demon- 
stration, and express more clearly and forcibly than I can do in this 
summary tnanner the true doctrine arising out of the sanctity of 
contracts. 

If this party wishes the American Bell Telephone Company to 
grant equal privileges to it with another telegraph company, let it 
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pursue it, make it do what you ask; but I cannotsee by any true theory 
of the law why this local party is to have its rights enlarged and its 
duties correspondingly enlarged in violation of the contract under 
which it rests. | 

There may be many reasons, of course, no judicial notice of them 
being taken, why this restriction was made, to wit: Here is a tele- 
phonie system in St. Louis. Each of you present here may wish, 
under the terms stated, to have such telephonic connection. It is 
stated in the license, which is a contract, that no one of you shall 
use that for the purposes of taking tolls thereon. In other words, if 
I have a telephonic connection at my house and I pay whatever the 
figure is for it, | am not to open a general teleplionie system there 
and let the whole neighborhood come in and use my telephone and 

ay me therefor, and thus destroy the telephone company’s income. 
It is a personal right, restricted to the use of the individual and his 
immediate needs. 

When you bring a telegraph company into operation in connec- 
tion with it, what would happen? At the telegraph stations here 

probably there are thousands of messages coming in every 
88 day. It is receiving for these telegrams a given amount of 

money and taking its tolls thereon. Further than that, in- 
stead of doing as heretofore—employing its messengers to do this 
‘ work—we are asked to compel this telephone company to do that 
messenger work for it, as an individual would do in permitting his 
telephone to be used 400 to 500 timesa day. It may be for general 
purposes and the whole telegraphic business of the country poured 
on this telephonic system and done ata low figure. That, I sup- 
pose, was one of the reasons why this restriction was put there. 

But suffice it to say, in my judgment, there is no authority and no 
courts to compel a man to do what he has no right to do and force 
him to violate his contract. He stands on his contract as he has 
made it, and there ends his duties, obligations, and rights, and 
courts cannot cause him to violate it. That is my view of the case. 
Parties must pursue the American Bell Telephone Company if they 
wish this question to be presented. It cannot arise in this way. 

The Court (Brewer, J.,orally): I may be pardoned for suggest- 
ing, and I do it with great deference, because, as you all know, gen- 
tlemen, I share with all the members of the bar in this district in a 
profound admiration for my brother, Treat, but there are two things 
which seem to me to make against his argument very strongly. 

I agree with him that if this telephonic system had refused a tele- 
phonie connection with any telegraph company that the Baltimore 
& Ohio Telegraph Company could not insist upon such connection, 
but when it has established a telephonic connection with one tele- 

graph company I think every other telegraph company has 
89 equal right; on the same principle tbat if it established a 
telephonic connection with one wotcne it could not refuse 


telephonic connection with another lawyer, and the further practical 
question, that while there may be a contract between the licenser 
and licensee, the licenser is not a citizen, an inhabitant of or found 
within this district. Suppose this petition went to Massachusetts 
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and obtained a decree there binding the licenser; that would not 
bind the licensee ; that would not disturb the contract, so far as the 
licensee is concerned. Would the court in Massachusetts have en- 
tertained a suit seeking to establish a naked legal right and with- 
out practical benefit to any one? The licensee does not live in 
Massachusetts. The licenser does not live in St. Louis. Practically, 
of what avail would a decree be against a licenser in Massachusetts? 
Would it bind the licensee here? Haven't you got in a last resort, 
a last analysis for practical results, to come right to the licensee, the 
holder, the distributor of the telephonic system here? 

The Court (Treat, J.): You omit one consideration (and I may 
say we are not going into a discussion of the question on the 
bench); but it so happens that the licenser by the very terms of his 
license is the only party to make connection. He has done it, and 
the licensee has nothing to do with it. If you compel the licenser— 
in whom alone is reserved this privilege—to equalize the matter, 
he does it. It is immaterial whether the licensee agrees with what- 
ever the licenser says shall be done; hence the licensee wouldn’t be 
a necessary party anywhere. 

The Court (Brewer, J.): This question will be settled finally by 
the Supreme Court. 

* Mr. E. 'T. Atiten: I will ask, in view of what has been ex- 
90) pressed by the court, whether it wouldn't be proper that your 

honors should make up a certificate of a difference of opinion, 
in order that there may be no difficulty in regard to the amount 
that is involved ? 

The Court (Treat, J.): An affidavit will settle that. 

The Court (Brewer, J.): Ido not think it would avail particu- 
larly unless, as I gathered from what Justice Miller said to me last 
fall, that the Supreme Court looks a little more kindly on a case 
where there is a certificate of division in respect to a motion for ad- 
vancement. As far as the mere question of amount is concerned, I 
think that can be settled without difficulty. 

The Court (Treat, J.): That has been settled, Mr. Allen, repeat- 
edly. In looking for something else | found repeated decisions on 
the point, but there is no dispute as to the practice. An affidavit as 
to values will be sufficient. 

Mr. ALLEN: This is a very important question, and it has been, 
as your honors have observed, passed upon quite differently in two 
courts of last resort in the States of Connecticut and Ohio, and it is 
very desirable that it should be speedily passed upon in the Supreme 
Court. 

The Court (Treat, J.): All you can do is to make an affidavit 
and let it go with the papers, stating that the amount involved is 
over $5,000. It involved your system, and I suppose you can state 
that conscientiously. You can take it to the Supreme Court at once 
and we will note there is a division of opinion,so that it ean be ad- 
vanced. 

The Court (Brewer, J.): Anything that the court can do to fur- 
ther the advance of the case there it will gladly do. 
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v1 Unirep Sratres oF AMERICA, pon 
. . . . . . > SS, 
Eastern District of Missouri, | 


[, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a true, full, and complete transcript of the 
record and proceedings in case No. 2499, of State of Missouri ex rel. 
Baltimore & Ohio Telegraph Company of Missouri, plaintiff, against 
Bell Telephone Company of Missouri, defendant, as fully as the 
same remain on file and of record in said case in my office. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in said dis- 
trict, this 24th day of April, in the year of our Lord eighteen hun- 
dred and eighty-five. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 

A. P. SELBY, 
Clerk of said Court. 


[Endorsed :] No. 2499. United States cireuit court, eastern dis- 
trict of Missouri. State of Mo. ex rel. Baltimore & Ohio Telegraph 
Co. of Mo. against Bell Telephone Company of Missouri. Duly 
certified transcript in the above-entitled cause. 
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92 In the Supreme Court of the United States. 


Tue Beit TeierpHone Company or Missouri, Plaintiff in Error, 
Us. 
THE STATE OF Missourtr at the Relation of THe BALTIMORE AND 
Onto TELEGRAPH CoMPANY OF Missourtr, Defendant in Error. 


In error to the October term, in the year of our Lord one thousand 
eight hundred and eighty-five. 

Afterwards, to wit, on the second Monday of October in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Bell Tele- 
phone Company of Missouri, by Henry Hitchcock and Edmund T. 
Allen, its attorneys, and says that in the record and _ proceedings 
aforesaid there is manifest error, in this, to wit, that the petition 
and alternative writ aforesaid and the matters therein cofttained are 
not sufficient in law for the said State of Missouri, at the relation 
aforesaid, to have or maintain its aforesaid action thereof against 

the said Bell Telephone Company of Missouri. 
93 There is alse error in this, to wit, that by the record afore- 

said it appears that the judgment aforesaid given was given 
and the peremptory writ of mandamus prayed for by the said relator 
was awarded to the said relator, to wit, the said Baltimore and Ohio 
Telegraph Company of Missouri, against the said Bell Telephone 
Company of Missouri, whereas by the law of the land the said judg- 
ment ought to have been given for the said Bell Telephone Com- 
pany of Missouri against the said relator, and the said petition and 
alternative writ should have been by the judgment of said circuit 
court dismissed. 


THE STATE OF MISSOURI, &C¢. 53 


There is also error in this, to wit, that the said circuit court erred 
in sustaining the said motion of the said relator for the awarding of 
a peremptory writ of mandamus against the said Bell Telephone 
Company of Missouri, whereas by the law of the land the said mo- 
tion should have been denied upon inspection of the return made 
by said Bell Telephone Company of Missouri to the said alternative 

writ of mandamus issued in said cause. 
O4 And the said Bell Telephone Company of Missouri prays 
that the judgment aforesaid may be reversed, annulled, and 
altogether held for naught, and that it may be restored to all things 
which it hath lost by occasion of the said judgment, ete. 
HENRY HITCHCOCK, 
EDMUND T. ALLEN, 
Attorneys for Plaintiff in Error. 


95 [Endorsed :] In the Supreme Court of the United States, 

October term, 1885. The Bell Telephone Company of Mis- 
souri, P. E., vs. the State of Missouri at the relation of the Baltimore 
& Ohio Telegraph Company of Missouri. In error. Assignment 
of errors by plaintiffin error. Filed April 10, 1885. A. P. Selby, 
clerk. Henry Hitchcock, Edmund T. Allen, attorneys. 


Endorsed on cover: E. Missouri C.C. U.S. No. 232. The Bell 
Telephone Company of Missouri, plaintiff in error, vs. The State of 
Missouri ex rel. The Baltimore and Ohio Telegraph Company. 
Filed June 1, 1885. 
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HENRY CALENDER, PLAINTIFF IN ERROR, 
vs. 


CLARK E. BATES, DEFENDANT IN ERROR. 


ABSTRACT OF THE CASE. 
REFERENCES ARE TO PAGES OF THE PRINTED RECORD 
COMPLAINT. 

(Pages 1 and 2.) 

Territory OF Dakota, County of Alinnchaha: 

In District Court, Fourth Judicial District. 
CLARK E. BATEs vs. LIENRY CALENDER. 
The plaintiff complains and alleges— 


First. That on November eleventh, 1579, the plaintiff was 
and for a long space of time had been, and still is, a resident of 
said county, and residing at Sioux Falls with his family, and at 


that date was the owner and in possession of certain personal 


property within said county, to-wit: 


One lumber wagon with the appurtenances, one double set 
of harness, and the contents of two loaded wagons, comprising 
four sacks of onions, ten bushels and twenty-five pounds of 
beans, eleven hundred and thirty pounds of pork, eight hundred 
pounds of flour, three bushels of pop-corn, four hundred and 


ninety pounds of butter, twenty bushels of oats, one tent with 


appurtenances, one stove, four blankets, two wagon sheets, two 


revolvers, a lot of provisions and other articles of personal prop- 
-erty; also thirteen bushels of oats and forty-two turkeys, not a 
part of such contents, all of the value of five hundred and fifty- 


eight dollars. 


— 


Second. That on said eleventh day of November, 1879, 
the defendant, pretending and assuming to act as sheriff of said 
county under a certain warrant of attachment issued in a certain 
action wherein The City Bank of Minneapolis was named as 
plaintiff and the plaintiff herein and another, Charles Bates, 
were named as defendants, levied upon, seized, and took from 
the plaintiff's possession and forcibly carried away the above 
mentioned personal property, and said property was and 1s ex- 
empt from attachment. 

Third. That on November twelfth, 1879, having notice 
of such pretended levy, and within less than three days _there- 
after, the plaintiff, at Sioux Falls,in said county, claimed and 
demanded of the defendant said property, as exempt, and the 
benefit of the exemptions allowed by law, and the surrender 
and return of said property to the plaintiff forthwith, as so ex- 
empt, which was by the defendant refused. 

Fourth. That afterwards and about November thirteenth, 
1879, three disinterested citizens of said county, not related to 
either party, were selected(and) as appraisers—one Ford by the 
plaintiff, one Cochran by the attaching creditors, and one Willey 
by the two latter persons—and an appraisement of said proper- 
ty was made by such appraisers, under the direction of the de- 
fendant, as such sheriff, the appraisers having first taken and 
subscribed an oath before such sheriff that they would truly, 
honestly and impartially appraise the property of the plaintiff 
herein, said Clark E. Bates, as required by law, and an inven- 
tory of said property was made by said appraisers, and the 
value thereof by articles and lots set down therein as required 
by law, showing the aggregate value of said property, less than 
five hundred dollars, and which appraisement and inventory was 
delivered to the defendant. | : 

Fifth. That said warrant of attachment required the sher- 
iff to levy only upon property of the defendants therein named: 
not exempt from levy, and did not authorize the defendant to 
levy upon said property of the plaintiff or any part thereof, as 
the defendant well knew, and after such an appraisement the de- 
fendant was under obligation to surrender said property to the 
plaintiff upon demand. 


= —3— 


Sixth. That, after such appraisement was had, towit: No- 
vember fifteenth, 1879, at said Sioux Falls, the plaintiff again 
demanded of defendant said property and the surrender and re- 
turn thereof as being so exempt, which the defendant then and 
there refused to surrender or to give the plaintiff possession of, 
but unlawfully and wrongfully detained from the plaintiff and 
converted to his own use, 

Seventh. That by reason of said wrongful: taking, detain- 
ing and converting of said property by defendant, and by rea- 
son of the oppression of defendant and his misconduct in office 
as such sheriff as aforesaid, the plaintiff sustained loss and dam- 
age in the sum of five hundred and fifty-eight dollars, the value 
and worth of said property as aforesaid, and in the further sum 
of one hundred and thirty dollars, for the hire and expense of 
keeping his servants and employees and their teams, hindered 
and delayed for a long space of time, to-wit, ten days, in the 
business and employment of the plaintiff, and in the further sum 
of one hundred and seventy-five dollars for his legal and other 
expenses incurred and expended by him in endeavoring to 
secure the return of said property, and in the further sum of 
three hundred and sixty dollars, loss and injury in the breaking 
up the business of the plaintiff in which he was then engaged, and 
for which said property was procured and was suitable, to-wit, 
transporting goods from Sioux Falls to Deadwood, in said terri- 
tory, and back, for sale or exchange, and carrying passengers 
between said places, and in hindering and delaying the plaintiff, 
his servants and teams, in his said business, and in depriving 
the plaintiff of the means of carrying on the same, and in the 
loss of profits in such business, in all to the damage of the 
plaintiff in the sum of fifteen hundred dollars. 

Wherefore the plaintiff demands judgment against the de- 
fendant for the sum of fifteen hundred dollars and costs of suit. 


PETTIGREW & SWEZEY, 
Piff’s Attorneys. 
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AMENDED ANSWER. 
(Pages 2, 3 and 4.) 
TerRITORY OF Dakota, County of Minnehaha: 
In District Court, Fourth Judicial District. 
CrarkK Bares, Plaintiff vs. HeENry CALLENDER, Defendant. 


The defendant answers the complaint of the plaintiff and 
denies each and every allegation therein contained, except as 
hereinafter especially admitted. 

Further answering, defendant alleges that at the time men- 
tion in the complaint he was the sheriff of said Minnehaha coun- 
ty, duly elected and qualified as such, and that by virtue of the 
warrant of attachment in the complaint mentioned he levied up- 
on and seized certain personal property, and the levy seizure 
aforesaid constituted the supposed wrongful taking in the com- 
plaint alleged; that the said warrant of attachment was issued in 
an action then pending in this court, wherein The City Bank of 
Minneapolis was plaintiff and this plaintiff and Charles Bates 
were defendants, as copartners,—sued upon certain promissory 
notes executed by them in their firm name of C. Bates and Son, 
and the property so as aforesaid levied upon and seized was the 
property of said firm at the time of said levy, and as such sub- 
ject to levy and seizure by said writ of attachment. 

Defendant further alleges that, as by law provided in such 
cases, he gave notice of the aforementioned levy to said defen- 
dants on tre eleventh day of November, 1879; whereupon the 
defendants, as partners, claimed on behalf of said partnership 
the benefit of the exemption by law allowed, and claimed as ex- 
empt from the seizure and levy aforesaid the property levied 
upon and taken by virtue of said warrant of attachment; and the 
aforesaid claim is the same claim and demand as is alleged in 
the complaini herein to have been made on November twelfth 
1879; that thereupon, after the defendants in said action made 
said claim and demand, this defendant notified them that he 
would proceed to make appraisement of the property of said 
partnership in the manner provided for by law, to which ap- 
praisement the said parties agreed, and appraisers were duly se- 


lected in the manner by statute provided; all of which matters 


ryt 


fully appear by the records and files of said action in the office 
of the clerk of the court. 

Defendant further alleges that after the appraisers selected 
as aforesaid had duly qualified as such and entered upon the 
discharge of their duties as such appraisers the said Charles 
Bates and this plaintiff, then defendant, as copartners, detained 
and kept from said appratsers certain of their goods and chat- 
tels, and refused to have.an appraisement of all their personal 
property, so that from the same, if over the limitation in value, 
the said debtors might select the amount by law allowed, and 
the remainder thereof be made subject to legal process, and the 
appraisement proceedings aforesaid are the same, and is the 
supposed appraisement referred to in the complaint of the plain- 
tiff herein. 

Detendant further alleges that the personal property in the 
complaint described is the same in part as was levied upon by 
virtue of the writ of attachment aforementioned, and the same 
in part, upon which said Charles Bates and this plaintiff made 
the said claim of exemption on behalf of the said firm of C. 
Bates and Son; but defendant denies the allegation of the com- 
plainant as to the quantity and value of said property. 

Third. Fora further and separate defense the defendant 
alleges that at the time mentioned in the complaint he was _ the 
sheriff of said Minnehaha county, duly elected and qualified as 
such, and that by virtue of the warrant of attachment in the 
complaint mentioned he levied upon and seized certain personal 
property, and the levy and seizure aforesaid constitutes the sup- 
posed wrongful taking in the complaint alleged; that said war- 
rant of attachment was issued in an action then pending in this 
court, wherein The City Bank of Minneapolis was plaintiff and 
this plaintiff and Charles Bates were defendants, as copartners, 

sued upon certain promissory notes executed by them tn their 
firm name of C. Bates and Sou, and the property so seized upon, 
as aforesaid, was liable for the debts of said firm and subject to 
said levy by attachment. 

That the plaintiff herein and said Charles Bates were but.a 
short time prior to the alleged seizure and taking, and for about 


four years preceding that time had been, copartners as 
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C. Bates & Son, and the property in the complaint described, ex- 
cept some small portion thereof which was bought with moneys 
of said firm, belonging to said copartnership; that the said firm 
of C. Bates and Son had been extensive dealers in lumber and 
coal, and until within a‘few months prior to October twenty- 
first, 1579, had always carried a very large and full stock there- 
of: that with the fraudulent design and intention of defrauding 
their creditors said firm sold and disposed of the greater portion 
of their said stock and so reduced the same that on October 
twenty-first, 1879, there remained but a small and insignificant 


portion of the same on hand in the yard of said firm at Sioux 


Falls: that, further carrying out their said fraudulent designs, 


said firm, on or about said day, fraudulently dissolved their 
_ partnership and divided up and parcelled out among themselves 
individually the property of said partnership then remaining on 
hand, and the property in the complaint mentioned is in part the 
property so as aforesaid divided; that at the time of said disso- 
lution of copartnership the said firm of C. Bates and Son were 
largely indebted to various creditors, the aggregate amount ofl 
their indebtedness being about twenty thousand dollars, as de- 
fendant is informed and believes, and the total amount of visible 
assets at said time was not more than four thousand dollars. in- 
cluding sheds and buildings, and said tirm were then and there 
unable to pay their said firm indebtedness from their own 
property. 

Defendant further denies that said property in the com 
plaint described was exempt from levy and seizure, as_ by plain- 
tiff claimed, and alleges that the said plaintiff had no right of ex- 
emption therein as an individual, in his own separate right. 

Wherefore the defendant demands judgment for his costs 
herein. 

WILKES & WELLS, 
Defts Alt ys. 


P| bey oN 
The tirm of Bates & Son commenced business sometime in 


the vear 1876, at Sioux Falls, with about $1.000 or $1,200 


capital. 


The tirm was dissolved Oct. 21, 1879 and notice of dissol- 
ution was published in a local newspaper but no provision was 
made at the time of said dissolution for the payment of the 
firm debts, see notice of dissolution as published, (p. 57) The 
firm property was divided up between the partners. 

The firm was at the time of said dissolution and_ prior 
thereto insolvent. 

The City Bank of Minneapolis, a creditor of said firm to 
the amount of about $8,000, as shown by the files in the action 
wherein said City Bank is plaintiff and said firm of Bates and 
Son are defendants, (ps. 59, 60 and 61, record,) learning of said 
attempted dissolution, and that one of the members of said firm, 
the defendant in error, had already made arrangements to leave 
the country, brought suit, and levied an attachment upon such 
property of the late firm as could be found, and upon property 
purchased with the proceeds of moneys extracted from said firm, 
charging that said dissolution and appropriation of firm assets, 
was fraudulent, (see abs. p. 61,) which charge of fraud was not 
demied. 

Hach member of said firm claimed a several exemption of 
$1,500. The attaching creditor was willing to allow one ex- 
emption to the firm of $1,500, but not a several exemption Lo 
each member of the firm. 

Suit was thereupon brought by both members of said tirm 
against the sheriff for the conversion of exempt property. 

This action was brought by plaintiff Clark E. Bates, upon 


, 


the proposition that said tirm of Bates and Son had a right 
though insolvent to dissolve, divide their firm property, each 
acquiring a portion thereof in severalty and claim an individual 
exemption therefrom as against any and all creditors, thereby 
effectually diverting all of the firm assets from the firm creditors 
to the respective members of the partnership. 

The plaintifft—detendant in error—recovered judgment for 
S1.500. 

The defendant—-plaintiff in error——-appealed to the supreme 
court of the territory, where said judgment of the district court 
was affirmed, and it is now brought to this court by writ of 


Crror, 


sua O'S OER 


Clark E. Bates testified in his own behalf (p. 6) 
QQ. 


the 21st day ot October, 1579. 


What had been your business in Sioux Falls prior to 


We kept.a wood and coal yard and handled lumber. 
Who was associated with you in business? 
A. My father. 
©. What is his name: 
A. Charles Bates. 
Q. (page 13.) At what time did you make your arrange- 
ments to go to the Black Hills: 


A. Probably about the tirst of November. We dissolved 
partnership—made arrangements right away. 
Q. 


What did you do in reference to the dividing up of 
your property at the time of the dissolution 
take and what did your father taker: 


A. I, took a span of 


what did vou 


gray horses and an 


old lumber 
wagon and harness, and had between five and six hundred 
dollars in money. 


money I used to buy the stuff 
Black Hills with. 


going to the 
Q. Who took the other property: 
A. ‘That that was left father took 


the coal sheds and 
othice and scales 


and he took some money, (p. 16.) 


> 
Q. Had you any other property left after settlement and 
dissolution 7 
A. I had this little house and one lot where | lived. 
Clark E. Bates testified on cross examination. (p. 21. ) 
Q. You state you were indebted to Merriman, Barrows & 
Co., at the time you made settlement? 
a. Fea. | 
Q@. How much were you indebted; in what shape was the 
indebtedness:  ’ 
A. Notes and accounts; some notes and open accounts 
Q. How much did the open accounts amount to, how 
many thousand dollars: 
A. I dont remember. 
@. State about how much: 
A. Might have been four or tive thousand dollars. 
(©). How much did the notes amount tor > 


9 


A. I think the notes was eight thousand dollars as near as 
I can remember. 

Q. Who else were you indebted to besides Merriman, 
Barrows & Co.r 

A. I think we oweda lumber firm one hundred dollars 
for a car otf lumber. 

Q. What firm was that? 

A. Bassett & C. M. Nelson | think we owed a couple 
hundred dollars, something like that. 

©. Who else: 

A. Might have owed another firm a couple hundred dol- 
lars, something like that. 

Q. Anything to another firm named Washburn & Co.? 

~~. Wo oe. 

©. How muchr 

A. I think three or four car loads: | don’t remember. 

(©. About six hundred dollars: 

A. I don’t think it was quite that. 

Q. What do you think it was: 

A. Might have been about five hundred dollars: might 
have been a little over. 

Q. You say you made a demand for this property of Mr. 


Callender atter he took it? 


A. Yes, sir. 
QM. And that demand was in writing: 
1 26s, of, 


Q. How much money did you say vou had on dissolution? 

A. Probabty five or six hundred dollars, might have been 
six hundred dollars. 

Q. lHlow much money did your tather take? 

A. | think somewhere about eight hundred dollars. 

Charles Bates testified on behalf of plaintiff (p 29.) 

(2. After the dissolution what transpired between you and 
him, in regard to the property that you had not turned over to 
the creditors: 

A. He took a wagon and horses, and harness that belong- 


ed to these horses and tive or six hundred dollars in money. |] 


LO 


torgot—we had been straightening up little bills around town in 
money. 

Q@. What, in general did you taker: 

A. I took the coal oflice and coal sheds and a little bit of 
a granary that stood there, and baskets and shovels, and some 
coal and some money. 

Chas, Bates testified on cross examination, (p. 33.) 

(). At the time of the dissolution of this copartnership, 
what property did you take, and what did Clark I. Bates take? 

A. I took the coal sheds and coal ottice and scales, and 
some coal that was in the sheds, the wagon and team never was 
in the business, [ didn’t take it, because they was always mine, 
didn’t belong to the business. 

Q. What else did you take—-any money: 

A. - 2k oF. 

Q. How much money: 

A. Ithink some seven or eight hundred dollars; between 
seven and nine hundred dollars: | don't recollect what it was. 

Q. State to the jury the terms of the partnership existing 
between you and Clark Bates? How did you go into. partner- 
ship, what was your terms? 

A. When we came out to Dakota, he had some money, 
and I had some that was mine, he was to have half. if [| recol- 
lect right, of what we made. 

Q. He had some money, you say? 

A. Yes. Ir. 

Q. How much? 

A. I think about six hundred dollars——tive or six hundred 
doliars—-of course we had to get things to use outside of that. 

Q. Did you testify in the case of Charles Bates vs. Henry 
Callender that he, Clark E. Bates didn’t have any capital and 
you took him in and gave him a share of the profits, at the last 
term of this court: 

A. I don't recollect that I did. 


(p. 34.) 


Q. Did you start in the business as equal partners? 


A\. I don’t know that I would consider it so, I had a little 
means of course, I kept collecting in from the place I came 
from. and used it in the business. 

Q. Was he to take half of the profits: 

A. I believe he was. 

(QY. You didn't start in as equal partners: 

\. Of course I had more than he had in there. 

Q. Did you testify on the trial of Chas. Bates vs. Henry 
Callender, «that he, Clark Bates, was young and had nothing to 
commence with: | told him that he could have half that we 
could make.” - 

A. Icant say, we have testified so much, been in court 
for the last three vears. 

Q. How much did you put in the business when you first 
started togethe 4 

A. About one thousand dollars, perhaps. 

Q. Had Clark Bates put in six or seven hundred dollars 
of that: ‘ 

A. Put in about that when we first started: he had about 
that: we kept collecting in little debts along: never Kept track 
of how much I had putin. * * * 

Q. When it came to the dissolution of the partnership, 
how did vou divide up; did vou divide equally: 

A. No, sir: [took the most being the oldest, he was the 


youngest, more able to knock around, | would be entitled to the 


Q@. At the time of this dissolution of partnership was vour 


S| 
| 


firm indebted to the tirm of Palmer. Leslie & Co.7- 


” 


\. Not that I know of. I dont recollect hearing the 


name betore. 


(Q. Were vou indebted to a firm named Washburn X Co.: 


A. Yes, si. 

@. C. M. Nelson & Co.: 

A. Yes. sr. 

(). Merriman. Barrows & Co.- 

\. Not one cent’s worth: we had a settlement with them. 
Q. Were you‘indebted to a firm named Parker & Co.: 

‘ 


Fie Yes. sir. 


a Ce 


Q. Were you indebted to a firm named Carr, Stufton & 
Co., Dubuque? 

A. I think that is the name of a firm we had owed alittle. 

Q. Have those accounts been paid? 

A. No, sir. 

Defendant’s evidence, (p. 43. ) 

Chas. Hummel called and sworn in behalf of the defendant, 
testified as follows: 

Q. Were you ever in the employ of Charles Bates and 
Clark Bates? 

A. Yes, sir, I was. 

Q. At Sioux Falls? 
A. Yes, sir; Sioux Falls and Rockport, Dakota. 
Q:- You were a salesman, were your 
A. Yes, sir. 
Q 
> 


Where did you board at the time you worked for 


A. With Mr. Bates: with both the old gentleman and 
Clark E. Bates; also with their families. 

Q. Did they do a large business? 

A. I considered it so. 

Q. Selling a good deal of lumber and material? 

A. Qh, yes, sir. 

Q. Did you ever hear any conversation of those two men 
in reference to their business? 

A. Yes, sir, a number of times. 

Q. Did you ever hear any conversation in reference to a 
failure? 

A. I did. 

Plaintiff's counsel objected as incompetent, irrelevant and 
immaterial, 

The Court: The objection is overruled. 

Plaintiff's counsel duly excepted. 

Q. Go on, state what you heard and when vou heard 


them. 

A. I never heard them say anything in regard to doing 
this kind of business only when we were going up to and from 
meals. We usually went up together to dinner, I heard them 
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say that before the bankrupt law was out of existence, or about 
that time, if they would have large sales and get all the money 
they could they would not pay their creditors. I don’t recollect 
of their saying about what time. they would fail, but have heard 
them say if they had a yard at Rockport, Dakota, the men they 
had dealings with would not be so apt to find their property, 
they said it time and time again. 
Plaintiff's counsel to the word “they” objected. 
Witness—Both of them several times; it was common talk 
among them. 
Q. About the time these talks occurred did they start 
some yards out on the Jim, Dakota. 
Yes, sir. 
Where at? 
Rockport, Dakota; afterwards at Firesteel. 
Did they take over much material there? 
Yes, sir; a good many loads. 
Did this firm of Bates & Son carry a large stock of 
lumber while they were here in Sioux Falls? 
A. Yes, sir; they bought at one time, I think they told 
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me, five hundred thousand feet; they had it coming right along, 
(p. 40.) 
Q. What is your business now: 
A. foreman of the Oshkosh lumber business at Mitchell. 
Defendant offers in evidence files in case of City Bank of 
Minneapolis vs. Charles Bates and Clark IE. Bates, doing busi- 
ness as C. Bates & Son, def’ts, pgs. 55, 59, 60, 61, 62 and 632. 
TERRITORY OF DAKOTA, / 
Minnehaha County. tog 
In the District Court within and for said Minnehaha County, 4th 
Judicial District. 
Ciry BANK, MINNEAPOLIS, MINNESOTA, 
v's. 
CHARLES Bates & CLARK E. Bares, Doing business as C. 
Bates & Son, Def'ts. 
The Territory of Dakota sends greeting to Charles Bates & 
Clark E. Bates, doing business as C. Bates & Son, the afore- 


named detendants: 
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You are hereby summoned and required to answer the 
complaint of the above-named plaintiff, a copy of which is here- 
with served upon you, and to serve a copy of your answer upon 
the subscriber, at his office, in the village of Sioux Falls, D, T., 
within thirty days after the service of this summons on you, ex- 
clusive of the day of such service, and if you fail to answer this 
complaint within that time, the plaintiff will take judgment 
against you for the sum of eight thousand three hundred and 
fifty-four ($8,354.20,) dollars and twenty cents, with interest 
thereon from June 3, 1879, on $931, and from July 21, 1879, 
—$3,209. 20, and from August 21, 1879, on $1,600, and from 
Sept. 6, 1879,—$2,614.65, besides the costs of this action. 

Dated at Sioux Falls, D. T., this roth day of November, A. 


D. 1879. 
R. J. WELLS, 


Plaintiff ’s Att'y. 

[ hereby certify that the within summons and complaint 
came to my hand Nov. 10, 1879, and was by me personally 
served on.the within-named defendants, Charles Bates & Clark 
E. Bates, on the 11th day of Nov., 1879, by delivering to and 
leaving with each of them separate and true copies of the within. 

Done within Minnehaha county, D. T. 

HENRY CALLENDER, 
Sheriff Minnehaha County, D. T. 
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‘TERRITORY OF DAKOTA, } _ 
County of Minnehaha, \ ree 
In District Court, 4th Judicial District, within and for Minnehaha 
County. 
City BANK or MINNEAPOLIS, Minnesota, PI’ff, 


vs. 


CHARLEs Bates & CLARK E. Bates, Doing Business as C. 
Bates & Son, Def’s. 
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The plaintiff in the above entitled action complains and 
alleges— 

I. That it is now, and for some years prior to the date 
hereof has been, a corporation duly organized and existing un- 
der the laws of the State of Minnesota for the purpose of trans- 
acting a general banking business, and is doing business as such 
in its said corporate name. 

Il. ‘That on the third day of June, A. D. 1879, at Minnea- 
polis, Minnesota, said defendants made their promissory note in 
writing, whereby they promised to pay to the order of C. S. 
Philbrick and Company nine hundred thirty-one and 00-100 
dollars: which note is in words and figures as follows, to-wit: 

$931.00. MINNEAPOLIS, MINN., Fune 3, 1879. 

Three months after date we promise to pay to the order 
of C. S. Philbrick & Co. nine hundred thirty-one & 00-100 
dollars, at the City Bank, Minneapolis, value received, with in- 
terest at twelve per cent. per annum. 


No. —. Due—. C. BATES & SON. 

[1]. That the said C. S. Philbrick and Company endorsed 
the same to the plaintiff for value bef>re maturity. 

IV. ‘That the defendants have not paid the same. 

Second. For a second cause of action plaintiff alleges — 


I. That on the 21st day of July, A. D. 1879, at Sioux 
Falls, D. T., said defendants, by their promissory note in writ- 
ing made, promised to pay to the order of Merriman, Barrows 
and Company three thousand two hundred nine & 20-100 dol- 
lars ($3,209.20); which note is in words and figures as follows: 

$3,209.20. Sioux Fauus, D. T., Fuly 27, 1879. 

Three months after date we promise to pay to the order of 
Merriman, Barrows & Co. thirty-two hundred nine 
& 20-100 dollars, at the City Bank. Minneapolis, Minn., value 
received, with interest at the rate of 12 per cent. per annum un- 
til paid. : 

No. 9456. Due Oct. 24. C. BATES & SON. 


II. That the said Merriman, Barrows & Company endors- 
ed the same to the plaintiff before maturity and for value. 

III. ‘That the defendants have not paid the same. 

Third. For a third cause of action plaintiff alleges— 

I. That on the twenty-first day of August, A. D. 1879, at 
Sioux Falls, D. T., the defendants by their promissory note in 
writing made, promised to pay to the order of Merriman, Bar- 
rows and Company sixteen hundred dollars; which said note is 
in words and figures as follows, to-wit: 

$1,600.00. Sioux Fauus, D. T., August 27, 1879. 

2 months after date we promise to pay to the order of 
Merriman, Barrows & Co. sixteen hundred 00-100 dollars, at 
Minneapolis, value received, with interest at the rate of 12 per 
cent. : 

No. 9532. Due 21-24 Oct. C. BATES & SON. 

I]. That the said Merriman, Barrows and Company en- 
dorsed the same to the plaintiff before maturity and for value. 

iil. ‘That the defendants have not paid the same. 

Fourth. For a fourth and turther cause of action against 
said defendant, plaintiff alleges 

I. That on the sixth day of September, A. D. 1879, at 
Sioux Falls, D. T., the defendants, by their promissory note in 
writing made, promised to pay to the order of Merriman, Bar- 
rows and Company twenty-six hundred fourteen 65-100 dollars: 
which said note is in words and figures, as follows, to-wit: 


$2,614.65. Sioux Fauus, D. T., Sept. 6, 78709. 


2 months aftet date we promise to pay to the order of 
Merriman, Barrows & Co. two thousand six hundred & fourteen 
65-100 dollars, at Minneapolis, value received, with interest at 
the rate of 12 per cent. 


No. 9609. Due Nov. 6-9. C. BATES & SON. 


I]. That the said Merriman, Barrows and Company en- 
dorsed the same to the plaintiff for value and before maturity. 
IIf. ‘That the defendants have not paid the same nor any 


part thereof, 
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Wherefore the plaintiff demands judgment against said de- 
fendant for the same-—eight thousand three hundred fifty-four 
and 20-100 dollars—together with interest on $931.08 thereof 
from the 3d day of June, 1879, and interest on $3,209.08 thereof 
from the 2d day of July, A. D. 1879, and interest on $1,600 
thereof from the 21st day of August, A. D. 1879, and interest 
on $2,614.65 thereof from the sixth day of September, A. D. 
1879, besides the costs of this action. 

R. J. WELLS, 
PI's Atty. 


Warrant of Atlachment. 


TERRITORY OF DAKOTA. } 
Fourth Ffudicial District, \ 


SS. 


In the District Court in and for Minnehaha Countv. 


City BANK. MINNEAPOLIS. MINNESOTA. 


CHARLES BATEs & CLARK E. Bates, Doing Business as C. 


T> . a . 
Dates WwW Son. 


The ‘Territory oO! Dakota to the sh riff of the county of Minne- 


haha, Greeting: 

Whereas, an application has been made to me for a warrant 
of attachment against the property of Charles Bates and Clark 
E. Bates. defendants, in an action in district court for said Min- 
nehaha county, wherein The City Bank, Minneapolis, Minneso- 
ta, is plaintiff, and Charles Bates and Clark E. Bates are de- 
fendants: 

\nd whereas the affidavit of Ruthven P. Thompson, the 
agent of said plaintiff, which has been presented to me on such 
application, states that a cause of action upon contract for the 
recovery of money exists against said defendants in favor of 
said plaintiff, and that the sum of eight thousand three hundred 
fifty-four & 20-roo dollars is due from the said defendants to the 
said plaintiff upon four several promissory notes; made and ex- 
ecuted by the said defendants, which constitutes the plaintiff's 


demand against the defendants in said action, and that the said 


~—Rhs.. 


defendants have assigned, disposed of, and secreted their prop- 
erty with intent to defraud their creditors, and are about to re- 
move their property from the Territory with intent to defraud 
their creditors, and that plaintiff is entitled to said attachment, 
according to the provisions of article 4, chapter II, of the Code 
of Civil Procedure, and it having given the undertaking requir- 
ed by the provisions of the aforesaid chapter and article of said 
Code of Civil Procedure: 

Now, you are hereby commanded and required to attach 
and safely keep all the property of said defendants —_—- ——, 
within your county, not exempt from execution, or so much 
thereof as may be sufficient to satisfy the plaintiff's demand, 
above stated, together with costs and expenses, as security for 
the satisfaction of such judgment as said plaintiff may recover in 
said action, unless the defendants give you security, by the un- 
dertaking of at least two sufficient sureties, in an amount suflici- 
ent to satisfy said plainuff’s demand, besides costs, or in an 
amount equal to the value of the property which has been or is 
about to be attached, in which case you will take such under- 
taking; and when this warrant shall be fully executed or dis- 
charged you are required to return the same, with your pro- 
ceedings thereon, to this court. 

Witness the Hon. J. S. Kidder, judge of the district court 
in and for said Minnehaha county, and the seal of said court, this 
roth of November, 1579. 

[SEAL | CYRUS WALTS, 

Clerk of Court. 
Ex. 4. 

The within warrant of attachment came to my hands Nov. 
roth, 1879, and was by me served as follows, to-wit: 

On the 11th day of the same month attached— 

One old lumber wagon. 

One voke of oxen and yoke. 

One set new harness. 

Contents of 2 loaded wagons. 

One lumber office and shed attached. 

One hay-scale; one coal-shed and coal therein, situated on 


10th St., Sioux Falls, D. T. 
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5S barrels and contents: one office book of accounts. 

And on this 12th day of Nov., 1879, the following goods 
were by me attached, to-wit, one span sorrel mares, old wagon, 
harness, one dwelling house, as W. Mason’s. 


HENRY CALLENDER, 
Sheriff Minnehaha County, D. T. 
Ex. K., T. G. B. 
TERRITORY OF DAKOTA, pe 
Fourth Fudicral District, \~~ 
In the District Court in and for Minnehaha County. 
City BANK, MINNEAPOLIS, Minnesota, PI’ff. 


CHARLEs Bates & CLARK E. Bates, Doing Business as C. 
Bates & Son. 
TERRITORY OF DAKOTA, | 
Minnehaha County,  \ — 

Ruthven b. ‘lhompson, being duly sworn, on oath says he 
is the agent of the plaintiff in the above-entitled action, and 
further says that Charles Bates and Clark I. Bates, the defen- 
dants in the above entitled action, are justly indebted to the City 
Bank, Minneapolis, Minnesota, in the sum of eight thousand 
three hundred & fifty four 20-1oo dollars, and interest thereon 
—costs, over and above all discounts and set-ofts, which said 
sum is now due; and that a cause o/ action exists therefor in 
favor of said plaintiff and against said defendants, amounting to 
the said sum of $8,354,20, the grounds of which are as follows: 
One promissory note for $931.08; one promissory note for 
$2,614.65: one promissory note for $1,600; one promissory 
note for $3,209.20; and that the defendants have assigned, dis- 
posed of, and secreted their property with intent to defraud 
their creditors, and are about to remove their property from the 
Territory of Dakota with intent to defraud their creditors. 

That the defendant - 

RUTHVEN B. THOMPSON. 
Subscribed and sworn to before me this roth day of Nov- 


ember, 1579. 


CYRUS WALTS, Cler&. 


tes. :. hae 
Exceptions to instructions to the jury. 
The evidence being closed the defendant’s counsel submit- 


ted to the court and asked the court to give the following re- 
quests or instructions to the jury, which were refused by the 
court, and to which the defendant duly excepted. 

The instructions refused were as follows: ( pgs. 63 and 64. | 

Further, a dissolution of the partnership of C. Bates & Son 
and a division of the effects and moneys of the firm between 
the two members of the firm, Clark Bates and Charles Bates, 
would be, unless done with the consent of the firm creditors, 
void as against such creditors. No dissolution of any kind thus 
made can effect creditor’s rights, and if the said parties assumed 
to divide up their property and then set up individual claims of 
exemption to the same, such claim cannot be maintained as 
against firm creditors, for the firm property or the proceeds 
thereof is just as liable for the joint debts after such a division 
as it was before. 

II. Again, when the benefit of the exemption law is claim- 
ed by a partnership and the right asserted thereunder to have 
the $1,500 set off to the claimants, as by law provided, it is in- 
cumbent on the debtors to submit to an appraisement of all 
their partnership property, and this without reference to any 
division of the same made between themselves; and, after such 
appraisement made in the manner by law provided, it is their 
privilege to select, if over the limitation in value, the amount of 
fifteen hundred dollars in value, leaving, the remainder subject 
to legal process; and, now, if the claimani debtors refused to 
have such appraisement, or if they kept back, detained, or con- 
cealed their personal property, or any part thereof, so that it 
could not be appraised, then they, are not entitled to the benefit 
of the exemption law and their claim to the property taken on 
the writ of attachment by the officer my be disregarded. Re- 
fused.—]. P. Kidder, judge. 

Ii. A debtor is insolvent, within the meaning of the law, 
when he is unable to pay his debts from his own means as they 
become due, and if it should appear to you from the evidence 


that the firm of Bates & Son were insolvent at the time of their 
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alleged dissolution of partnership, then they had no right to 
make such dissolution and any division of their partnership prop- 
erty thus made is void as against such creditors, and all such 
property must remain as partnership property, subject to the 
right of firm creditors, except that the partnership might claim 
one exemption of $1,500 in value out of said property; and if it 
should appear to you from the evidence that this plaintiff, as an 
individual, makes a claim of exemption in property which had 
been the property of Bates & Son, and was divided up by the 
partners just prior to the levy and seizure of the same by the 
sheriff on an attachment against the firm, then such claim can- 
not be maintained if said tirm were insolvent as above stated. 
Refused._—]. P. Kidder, judge. 

You are further instructed that if it should appear to you 
from the evidence that the firm of C. Bates & Son, a_partner- 
ship, dissolved and divided up among themselves their partner- 
ship property and moneys, and at the time of such division were 
insolvent, then, as against the creditors of said tirm, such dis- 
solution and division of property was void, and the partners can- 
not from the property so divided maintain the right or claim of 
individual exemption to the amount of $1,500 each. The claim 
of exemptions, if anv in said property, must have been a claim 
as a partnership, and the plaintiff cannot recover in this action. 
Refused. }. P. Kidder. judge 

The court refused to give defendant's requests above, and 
to such refusal the defendant's counsel then and there duly ex- 
cepted. 


The case having been argued by counsel for the parties the 


. 


yurt thereupon instructed the jury as follows: (pgs. 65, 66 and 
O7. } 
GENTLEMEN OF THE JuRY: This action was brought to 


recover damage for the wrongful conversion of certain personal 


property claimed by the plaintiff as exempt from sale on legal 


process, and the property is so claimed under that provision of 
our law which provides that a debtor may, in addition to certain 
enumerated articles deemed absolutely exempt, select from all 


his personal property, roods. chattels. merchandise. 


, 
oOlvoer ) i _ 


money, or other personal property, not to exceed in the aggre- 
gate $1,500 in value. In order to give the debtor an opportu- 
hity to secure the beneht of this exemption the law requires that, 
in all cases of a levy upon personal property by a sheriff, h 
must give notice thereof to the ‘debtor or to some one o° the 
persons therein named for him, and the debtor’ must: thereupon 
claim or demand the benefit of his exemptron within three days 
after Such notice from the office. 

No form of demand on the part of the debtor is required, 
only it should bea clear and ‘distinct claim or demand, on his 
part for the benefit of his exemptions. 

Upon:‘a claim for property as exempt by limitation of value, 
as in this case, the same is required to be determined by an ap- 
praisement made under the directions of the officer, which ap- 
pears to have been made in this case in substantial compliance 
with the statute. 

From an appraisement so made under the provisions of this 
law, if over $1,500, the debtor may select and retain the amount 
in value of $1,500, leaving the remainder, if any, subject to _le- 
gal process. 

(The two requests by defendant are given. ) 

I.. This is an action brought, by the plaintiff to recover 
damages against Henry Callender, charging that said defen- 
dant, pretending to act as sheriff of Minnehaha county, forcibly 
seized and carried away certain personal properiy thea belong- 
ing to the plaintiff under and by virtue of a certain writ of at- 
tachment issued out of this court wherein The City Bank of 
Minneapolis was. plaintiff and this plaintiff and another, Charles 
Bates, were named as defendants, and the property so seized 
and carried away the plaintiff claims wa3 his property and ex- 
empt from such attachment. Given.—J. P. Kidder, judge. 

The defendant answers admitting the allegations of the 
plaintiff as to his official character, and justifies the alleged tak- 
ing under the writ of attachment mentioned, asserting that the 
property seized under and by virtue of the writ was _partner- 
ship property belonging to the firm of C. Bates & Son, and that 
the said firm, after having claimed the benefit of the exemption 
law on behalf of said partnership in and to said property, failed 
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and refused to submit to an appraisement of the whole of their 
personal property but detained and kept back a portion of the 
same from the appraisers chosen to make the appraisement. 

Il. Now, under. the law of this Territory a partnership 
firm can claim one exemption.of $1,500 in. value and not a sev- 
eral exemption to each. partner, or the alternative property so 
applicable, and if you should. find from the evidence that the 
property, to recover the value of which suit. is now brought, 
was at the time of the attachment levy partnership property of 
the tirm of C. Bates & Son and was purchased with money of 
said firm, or that they claimed the same and offered to. have or 
did have the same appraised as partnership property, then this 
plaintiff cannot recover in this action, and your verdict should be 
for the defendant. Given.—J. P. Kidder, judge. 

Now, the plaintiff. claims that he was the owner of the 
property mentioned in the complaint at the time it was taken, as 
his own individual property, and although some of it shortly be- 
fore may have belonged to the copartnership of C. Bates & Son, 
yet the members of that firm, the court charges you for the 
purpose of this trial, had a legal right, upon a dissolution of the 
firm and a settiement between them, to divide and apportion 
their property and acquire each a specific portion thereof in 
severalty as his own separate property: and if you find from the 
evidence that the. plaintiff did in fact acquire a portion of the 
property in question about October, 1879, from said firm, by 
agreement with his copartner, in consideration of certain other 
property retained by him out of the partnership property, and 
thereby became and was atthe time of the levy the actual, dona 
fide owner thereof, then his ownership and title as to such por- 
tion cannot be impaired by the fact that it may have formerly 
belonged to said firm. 

The written demand introduced in evidence in this case 1s 
sufficient in form under our law, and if you find from the evi- 
dence that this demand was about Nev. 11th, 1879, and within 
three days after the levy served upon the defendant on behalf 
of the plaintiff, then this would be considered a suthcient com- 
pliance with the. statute in regard to his claim for.the benefit of 


his exemptions. 


As — the appraisement in this case it was properly taken 


in the suit in which the attachment was issued. 

And the rights of this plaintiff to the property in question 
are not to be impared or affected by the fact that he was joined 
as a defendant with his late partner, Charles Bates, in the suit 
in favor of the City Bank, or by the further fact that the other 
property claimed by his co-defendant was included in the ap- 
praisement in that suit. 

The court further instructs you that if vou find from the 
evidence that the plaintiff was the owner of the property in 
question in this case at the time it was seized upon the attach- 
ment, and that on or about Nov. 11, 1879, and within three 
days after the levy, the plaintiff distinctly informed the defea- 
dant of his claim under the exemption law, and demanded the 
return of the property as exempt, and that an appraisement of 
such property was duly had under the direction of the defen- 
dant, in substantial compliance with the requirement of the stat- 
ute, as explained to you, and that by such appraisement the 
value of the property so claimed by this plain‘iff was found to 
be less than $1,500.00, then the plaintiff is entitled to recover in 
this action. 

If you do not so find, your verdict should be for the defen- 
dant. 

Upon the question of the value of the property in contro- 
versy the valuation contained in the appraisers’ inventory is not 
to be regarded by vou as the proper measure of damages, but 
its value should be determined by all the evidence given on this 
trial. | 

And in case you tind for the plainuff, in considering the 
amount of damages, you are instructed that this is an action, 
not upon contract, but for an alleged wrong, or tort, as it is 
termed in law, and in such an action the measure of damage is 
the amount which will compensate the plaintiff for all loss or 
harm proximately caused by the wrong, whether it could 
have been anticipated by the parties at the time or not. Under 
this rule the plaintiff is entitled, in the first place, to the value of 
the property at the time of the conversion, with interest at seven 


per cent. per annum from that time to the time of this trial. and 
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also a fair compensation for his time, properly expended, in pur- 
suit of the property, as shown by the evidence; and further, 
under the rule above given, in case you find that the plaintiff 
sustained any damages by reason of having men and teams em- 
ploved for carrying on his business, and that his business was 
broke up by the wrongful act or conduct of the defendant, then 
the plaintiff is also entitled to damages for all actual loss caused 
by the delay of men and teams and the breaking up of his bus- 
iness, and by being deprived of the means of carrying on the 
same, as shown by the evidence. 

And it is a further provision of the law that in an action of 
this kind, if the defendant has been guilty of oppression or 
malice, actual or presumed, the jury may, in addition to all the 
actual damage, give damages for the sake of example, and by 
way of punishing the defendant for his wrongful conduct. 

And, in this connection, if you find from the evidence that 
the defendant was satisfied it was his duty to return this proper- 
ty as exempt, and that he knowingly and wilfully refused to do 
so, whether of his own accord or instigated by others for whom 
he was acting, with the purpose and intent of vexing, annoying, 
harrassing, or oppressing the plaintiff, then, for such conduct in 
the matter, you may, in addition to all actual damages, give 
such damages, for the sake of example, as, in your discretion, 
may seem proper, not exceeding the amount of $1,500.00, 
claimed in the complaint. 


J. P. KIDDER, Fudge. 

To the giving of which charge the defendant then and 
there duly excepted. 

On November 16, 1882, the jury returned a verdict for the 
plaintiff assessing his damages at $1,500. 

(P. 68.) On Nov. 20, 1882, within the time by statute al- 
lowed, the defendant served upon plaintiff's attorney notice of 
his intention to move for a new trial designating the grounds 
upon which the motion would be made; and subsequently, on 
the 22d day of Nov., 1882, the defendant filed his said motion 


for a new trial as follows: 


a. Arsene csneenenttatine. sti 


ss 


~—26 


TERRITORY OF Dakota, J/inunehaha C€ ounty : 
In District Court. 
“CLARK E. Bares, PI’ff, vs. HENry CALLENDER, Def’t. 


To Messrs. Winsor and Swezey, pl’ff’s att’ys: 

Please take notice that the defendant herein intends to 
move the court to vacate and set aside the verdict rendered in 
the above cause, and to grant a’new trial upon the following 
grounds: 

First. The proof showed that the firm of Bates and Son 
claimed as exempt the property described in the complaint. 

Second. The evidence showed that the alleged dissolution 
of co-partnership of Bates and Son was not a dona fide transac- 
tion, but was merely formal, without any actual change of pos- 
session of the property. 

Third. The evidence did not show that any notice of the 
alleged dissolution was ever communicated to the creditor, the 
City Bank of Minneapolis. 

Fourth. The evidence showed that Clark E. Bates was 
not, in fact, the owner of the said property in the complaint de- 
scribed. 

Fifth. The evidence showed that the tirm of Bates and 
Son agreed and submitted to an appraisement of said property 
as firm property, and, therefore, plaintiff was not entitled to re- 
cover in his individuai capacity. 

Sixth. Excessive damages, appearing to have been given 
under the influence of passion or prejudice. 

II. Errors in law occurring at the trial and excepted to by 
defendant, viz: 

(1.) The court erred in instructing the jury that although 
some of this property shortly before may have belonged to the 
co-partnership of C. Bates and Son, yet the members of that 
firm (the court charges you for the purpose of this trial) had a 
legal right, upon the dissolution of that firm and a settlement be- 
tween them, to divide and apportion their property, and acquire 
each a specific portion thereof, in severalty. as his own separate 


property, and the court erred in giving the instruction next fol- 


lowing, beginning with the words, “And if you find from the 


—27 


evidence,” and ending with the words, “belonged to said firm.” 

(3.) The court erred in giving the instruction beginning 
with the words “The written demand” and closing with the 
words “the benefit of his exemption.” 

(4.) The court erred in giving the instruction following, 
beginning with the words, “As to the appraisement” and ending 
with the words, “appraisement in that suit.” 

(5.) The court erred in giving the instruction following, 
beginning with the words «The court further instructs you that 
if you find” and ending with the words “entitled to recover in 
this action.” 

(6.) ‘The court erred in giving the instruction commenc- 
ing with the words “And in case you find for the plaintiff” and 
ending with the words “in pursuit of the property as shown by 
the evidence. — 

(7-) The court erred in giving the instruction beginning 
with the words “And further under the rule” and ending with 
the words “the same as shown by the evidence.” 

(8.) The court erred in giving the instruction commenc- 
ing with the words “And it 1s further” and closing with the 
words «for his wrongful conduct.” 

(g.) ‘The court erred in giving the instruction commenc- 
ing as follows: “And in this connection” and ending with the 
words «claimed in the complaint.” 

(10.) ‘The whole charge of the court as given tends to 
advise the jury that the plaintiff in this action had a right to 
claim as exempt the property in the complaint deseribed and 
without reference to the proots made. as to the same being 
partnership property of the firm of C. Bates and Son, and _ the 
same is misleading, as applied to the evidence in the case. 

(iit.) The court erred in giving the instruction commenc- 
ing «Upon the question of the value” and ending with the words 
‘on this trial.” 

(12.) The court erred in refusing to give the instructions 
and requests asked by defendant as the same are indicated and 
marked refused on the minutes of the court, viz., 3, 4, 5, and 6. 

(13.) The court erred in refusing to submit to the jury 


the special findings No. 1 and 2 asked by the defendant. 
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(14.) The court erred in changing the verdict of the jury 
by striking out a portion thereof, to-wit, the words “and costs.” 

Said motion will be made upon the minutes of the court. 

WILKES & WELLS, 
Att’ys for Deft. 

(P. 69.) The motion for a new trial having been present- 
ed, it was by the court overruled, and the defendant then duly 
excepted to such ruling. 

(P. 70.) All the exceptions set forth in the foregoing ab- 
stract of the case are assigned as errors upon the appeal to the 
Supreme Court of the Territory, (p. 71.) 

On that appeal the judgment of the District Court 1s af- 


firmed, (p. 73.) 
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Lf, 
ASSIGNMENT OF ERRORS. (P. —.) 


In this court the errors assigned by the plaintiff in error, 
(defendant below,) and ruled upon, are in substance as follows: 

First. ‘he Supreme Court of the Territory of Dakota 
erred in affirming the action of the District Court in refusing to 
give defendant’s request No. 1, as follows, to-wit, (p. 63,) and 
pp. 20-21 herein. 

Second. The Supreme Couri of the Territory of Dakota 
erred in affirming the action of the District Court in refusing to 
vive defendant’s request No. 2, ( p. 64,) as follows, to-wit, pp. 
20-21 herein, 

Third. The Supreme Court of the Territory of Dakota 
erred in aflirming the action of the District Court in refusing 
defendant's request No. 3, (p. 64,) as follows, to-wit, pp. 20-21 
‘ourth. The Supreme Court of the Territory of Dakota 
erred in ailirming the action of the District Court in giving the 


lant, (pp. 65,66 and 67,) as 


instructions excepted to by defenc 
follows, to-wit, see pp. 21-25 inc. herein. 

Fifth. Said Supreme Court erred in athrming the ruling of 
District Court in denying defendant’s motion for a new 
trial, (p. 6S.) Same set forth at length herein pp. 26-27. 

Sixth. Said Supreme Court erred in affirming the judg- 
ment of the District Court. 

Citations from the Dakota Code of Civil Procedure. Sec- 
tions 322 to 333 inclusive, relating to exemptions, and the rights 
to be asserted thereunder: 

EXEMPTIONS. 
2. EXEMPT FROM ALL PROCEsSS.| Except as herein- 
after provided, the property mentioned under this heading, is 
exempt from attachment or mesne process, and from levy and 
sale on execution, and from any other final process issued from 
any court. 

S$ 323. ABSOLUTE EXEMPTIONS.| The property mention- 
ed in this section is absolutely exempt from all such process, 


levy or sale: 
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1. All family pictures. 

2. A pew or other sitting in any house of worship. 

3. A lot or lots in any burial ground. 

4. The family bible, and all school books used by the 
family, and all other books used as a part of the family library 
not exceeding in value one hundred dollars. 

5. All wearing apparel and clothing of the debtor, and his 
family. 

6. The provisions for the debtor, and his family, necessary 
for one year’s supply, either provided or growing, or both, and 
fuel necessary for one year. 

7. The homestead, as created, defined and limited by law. 

§ 324. ADDITIONAL EXEMPTIONS.| In addition to the 
property mentioned in the preceding section, the debtor may, 
by himself or his agent, select from all other of his personal 
property, not absolutely exempt, goods, chattels, merchandise, 
money or other personal property, not to exceed in the aggre- 
gate fifteen hundred dollars in value, which 1s also exempt, and 
must be chosen and appraised as hereinafter provided. 

S$ 325. SPECIFIC ALTERNATIVE EXEMPTIONS. | Instead of 
the exemption granted in the preceding section the debtor may 
select and choose the following property, which shall then be 
exempt, namely: 

t. All miscellaneous books and musical instruments for 
the use of the family, not exceeding five hundred dollars in 
value. 

2. All household and kitchen furniture, including beds, 
bedsteads and bedding, used by the debtor, and his family, not 
exceeding five hundred dollars in value; and in case the debtor 
shall own more than five hundred dollars worth of such proper- 
ty, he must select therefrom such articles to the value of tive 
hundred dollars, leaving the remainder subject to legal process. 

3. Three cows, ten swine, one yoke of cattle and two 
horses or mules or two yoke of cattle, or two span of horses or 
mules, one hundred sheep and their lambs under six months 
old, and all wool of the same, and all cloth or yarn manufactured 
therefrom, the necessary food for the animals hereinbefore men- 


tioned for one year, either provided or growing, or both, as the 
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debtor may choose; also one wagon, one sleigh, two plows, one, 
harrow, and farming utensils, including tackle for teams, not 
exceeding three hundred dollars in value. 

4. The tools and implements of any mechanic, whether a 
minor or of age, used and kept for the purpose of carrying on 
his trade or business, and in addition thereto, stock in trade not 
exceeding two hundred dollars in value. The library and in- 
struments of any professional person, not exceeding six hun- 
dred dollars in value. 

S$ 326. THosk BY NUMBER CHOSEN; BY VALUE APPRAISED. | 
All the articles enumerated in the preceding section which are 
exempt by limitation of number, must be chosen by the debtor, 
his agent or attorney; so, also, all property exempt by limita- 
tion of value must be determined by an appraisement made un- 
der the direction of the sheriff or other officer. 

$ 327. AppRAIsERS SELECTED.| To make the appraise- 
ment, the debtor, his agent or attorney must select one person, 
and the creditor, his agent or attorney, another person, and 
these two, so selected, a third person, who must all be disinter- 
ested citizens of the county not related to either party nearer 
than the fourth degree. If the two fail to agree upon the third 
person, the sheriff or other officer must select the third person; 
and, in like manner, if either the debtor or creditor fail or re- 
fuse, upon notice, to select a person to act as one of the apprais- 
ers, the sheriff or other officer must select one for them. 

S$ 328. OATH AND DUTIES OF APPRAISERS.| The three 
appraisers so selected, must take and subscribe an oath before 
the sheriff or other officer, to be attached to the inventory of 
appraisement, that they will truly, honestly, and impartially ap- 
praise the property of the debtor. ‘lhe property must be ap- 
praised at the usual price of such articles at sheriff’s sales, as 
near as can be determined, and must be set down tn an inven- 
tory by articles or by lots when definitely descriptive, with the 
value opposite. From the appraisement so made, if over the 
limitation in value, the debtor, his agent or attorney, may select 
the amount in value of fifteen hundred dollars, or the alternative 
amounts in value, of cach class, leaving the remainder, if any, in 


either case, subject to legal process. 
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» § 329. WIFE, OR CHILD OVER SIXTEEN, MAY ACT.| If, in 


any case, the debtor neglect or refuse, or for any cause, fail to 
clajm the whole or any of the aforesaid exemptions, his wife is 
entitled to make such claim or demand, and to select and choose 
the property, to select and designate one of the appraisers, and 
to do all other acts necessary in the premises, the same and 
vith like effect as the debtor himself might do; and if she ne- 


elect, refuse, or for any cause fail so to do, in whole or in_ part, 


then one of their children, of sixteen years of age and upwards, 
being a member of the family, may do so in like manner and 
with like effect. 

S 330. SHERIFF TO RETURN EXEMPTIONS.| The shertif or 
other officer having any process of levy or sale, must make re- 
turn with his writ or warrant, of any inventory and appraise- 


ment of anv such exempted or other personal property. 


§ 331. Notice BY SHERIFF TO DEBTOR—!Is CLAM™.]| In 
all cases of a levy upon personal property by a sheriff, consta- 


ble, or other officer, he must give notice therol to the debtor, 
his attorney, agent, or wife, or failing conveniently to find either, 
to such child as is described in section 329; and the debtor. or 
such other person for him, must claim or demand the benetit of 
these exemptions within three days after such notice from the 
officer; and said notice of levy may be by copy or bv reading. 

S 332. LABORERS’ OR MECHANICS’ WAGES. Nothing in 
this chapter shall be so construed as to exempt any personal 
property from execution for laborers’ or mechanics’ wages, ex- 
cept that absolutely exempt. 

S 333. PERSONS HAVING NO EXEMPTIONS—PARTNERSHIPS. | 
Except those made absolute, the exemptions herein provided for 
must not be construed to apply to the following persons, namely: 

1. Toa corporation for profit. 3 

2. Toa non-resident. 


3. Toa debtor who is in the act ,of removing with his 
family from the territory; or, 

4. Who has absconded, taking with him his family. 

5- A partnership firm can claim but one exemption of fif- 


teen hundred dollars in value, or the alternative property, when 
so applicable, instead thereof, out of the partnership property, 
and not a several exemption for each partner. 
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BRIEF. 


The first assignment of error is that the court erred in re- 
fusing to give instruction asked by—defendant—plaintiff in 
error, viz: That a dissolution of the partnership of Bates & Son, 
and a division of firm moneys and effects by the partners infer 
se, and a separate claim for exemptions as to existing firm 
creditors, out of what was firm property, was a transaction that 
was tainted with fraud, and consequently as to existing creditors 
of said firm void, and in considering these assignments of error 
we may for convenience include all the requests by (defendant ) 
plaintiff in error, that were refused by the court. 

“In a case when a co-partnership which is indebted has 
been dissolved, the retiring partner withdrawing, on transfer of 
his interests, a portion of the assets or capital, and the transac- 
tion being followed at a not remote period, by the insolvency of 
the member assuming the debts, and continuing the business, it 
is the duty of the court when called to consider the rights and 
liabilities of the parties to look cautiously into the facts, with a 
view to the discovery of any possible fraud, and the correction 
of any wrong that may have resulted to creditors.” 

In re Sauthoff & Olson, 8 Biss. p. 35. 

The appropriation by an insolvent firm of partnership prop- 
erty to the payment of individual debts of one partner is not 
simply void but fraudulent. 

Ib., p. 38. 

Wilson vs. Robertson, 21, N. Y., 587. 

Menagh vs. Whitewell, 52, N. Y., 146. 

Osborn vs. McBride, 16, Nat. Bankruptcy, register, p 22. 


That said firm was insolvent was not denied. See opinion 
of Kidder, J., p. 73, recd. and testimony of both partners, pp. 
21, 22, 33 and 34, and herein pp. 8-13 inc. 

This case is to be distinguished from Case vs. Beauregard, 
94 U.S. 119. Fitzpatrick vs. Flanagan, 106, U. S. 648, and Huis- 
kamp vs. Moline Wagon Co., 7, Supreme Court rept., p. 899, 
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in this: In all of these cases, the bonafides of the transaction is 
conceded and hence those cases do not apply in this case 
where the original transaction is surrounded with very suspici- 
ous circumstances, and this is followed at no distant date by the 
separate claim for exemptions, on behalf of the partners of said 
firm. What was the effect of this separate exemption claim? 
This, to withdraw from the creditors $3,000, instead of $1,500. 
Is it not the rule that a party must be held to answer for the 
legal effect of his acts, even if he did not contemplate them, 

We contend therefore that the rule laid down in the fore- 
going cases cited does not apply in this case, but on the con- 
trary, the following authorities upon this proposition are con- 
clusive: 

In re Sunthoff & Olson, § Biss. p. 35. 

In re Cook & Gleason, 3. Biss. p. 12 

In re Croft Brothers, 8, Biss. 188. 

Welsh vs. Kelly, 27, How. pr. 359. 


In re Boothroyd vs. Gibbs, 14, Nat. Bankruptcy, register, 


3 
Allen vs. Galloway, Fed. Rep. 30, pp. 468-69. 


And “where the circumstances of the case show that the 
dissolution of the partnership is a fraud, as if it be an incident to 
ascheme * * to enable one member of a firm wrongfully to 
appropriate assets which should be applied in the payment of 
partnership debts or when the conversion of joint into separate 
assets is a result contemplated, and is the motive or one of the 
motives of the act dissolving the firm, the act may be avoided 
by the joint creditors.” 8 Bissell, p. 39, 3, Biss. 127. 


The fact that the laws of Dakota provide both for the in-> 
dividual and a partnership exemption, must go far to render a 
citation or examination of the decisions of other states of but 
minor importance in the case at bar. It is far from safe in ad- 
judicating rights of exemption to rely upon the decision of the 


courts of other states in their construction of other exemption 
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laws. These laws being purely the creation of statutes, and 
having no existence at common law or in the general laws of 
the states we find there are nearly as many unlike and different 
exemption acts as there are different states of the union. 

In the opinion of the court below it is to be noticed that 
great reliance is placed upon the case of Worman vs, Giddey, 3 
Mich., as an authority, and a later case from that state, McCoy 
vs. Brennan, 28 NW. Rep., 129, goes yet farther than Wosman 
vs. Giddey, and holds that upon a levy on partnership goods 
each partner may thereupon step forward and have a valid 
claim of exemption out of the stock. Says the court: “Every- 
one dealing with a firm has a right to know and is supposed to 
inquire who compose the firm.” ‘Creditors give credit to the 
firm Knowing each partner is entitled to an exemption in a mer- 
cantile firm and rate them accordingly.” Now how manifestly 
out of place is such an authority when cited in the case at bar. 
Our statute says, a severa/ exemption shall not be had out of 
partnership property. With an exemption law in Michigan like 
that of Dakota of course no such decision would have been re- 
corded. Rather would it be said, creditors give credit to a firm 
knowing, that but ONE RIGHT OF EXEMPTION CAN BE TAKEN OUT 
OF PARTNERSHIP PROPERTY. 

The same reasons we state as to why the Michigan cases 
are not to be considered as authority against us will apply with 
equal force to the case of Mortley vs. Flanagan, 38, Ohio St. 
104. 

Again, the court below says: ‘We come to the precise 
question in this case.” Is it reasonable doctrine of the law that 
the mere dissolution of an insolvent frm and the division of its 
assets, accomplished without fraud, even though it be done for 
the purpose of securing to the members of the firm the benefit 
of individual exemptions, would amount to such a legal or con- 
structive fraud as to deprive the debtors of such exemptions? 
(See record, pp. 77 and 78.) 

And the court decides upon the authority of Worman vs. 
Giddey and other authorities at this point in the opinion cited, 
that such a dissolution of an insolvent firm and a division of its 
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assets with intent to claim’ several exemptions was a lawful right 
and wholly valid as against the firm creditors. 


We maintain that such a conclusion by the court was wholly 


erroneous, and the court erred in refusing to give our last in- 
structions marked refused. See page 64, record, and pages 20- 
21 herein. 

We cite on this proposition: 

Hoyt vs. Hoyt, 28, NW. Rep., 500. 

Goodbar vs. Cary, 16, Fed. Rep., 317. 

Short vs. Magruder, 22, Fed. Rep., 46. 

Drake vs. Moore, 23, NW. Rep., 263. 

Burtus vs. Tisdall, 4, Barbour, 571. 

Menagh vs. Whitewell, 52, N. Y., 158. 

In re Cook & Gleason, 3d Bissell, 122. 


Roop vs. Herrow, 17, NW. Rep., 353. 


In the foregoing cited cases while but a part of them as to 
the facts show suits to enforce exemption rights yet each and 
all maintain the proposition, that property of an insolvent firm 
should not be diverted to the use of individual partners when 


such diversion will have the effect to defraud the creditors of' 


the firm. 
If we now concede all that can be claimed for the pro- 


position of a several exemption from partnership assets, as main- 
tained in those states where no partnership exemption is pro- 
vided for, we are yet by the facts of this case brought within 
the rule of these cited cases, for the identical property levied 
upon and sued for was in part the very property of the firm, and 
such as was not, the identical property was but just purchased with 
moneys of said partnership and the whole levy was made on the 
premises and at the place of business of the partnership of 
Bates & Son. 

The demands for exemption are several and not on behalf 
of the firm, and this we contend makes fraudulent the conduct 
of this firm when the law says a partnership shall not have a 
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several exemption right out of the firm property. These credi- 
tors trusted this firm for this large amount of property, know- 
ing that the law prohibited said firm from consuming $3,000, 
by two exemption claims. 


_ The supreme court of Dakota, we say was all wrong when 
it said and applied the doctrine to this case, “that any acquisi- 
tion or exchange of property into property which is exempt is 
entirely lawful,” etc., for this property of Bates & Son was 
not thus exempt property, from the very moment the several 
members abrogated all rights as a firm to it and insisted on the 
division and a several exemption claim as against firm creditors. 


With all due respect for the court rendering the opinion in 
this case (record, p. 73,) we claim that the court failed to dis- 
cover the exact point decided in the several cases cited, the 
principle involved and the distinction to be recognized. 


The case of Case vs. Beauregard, 99, U. 5., 119, simply de- 
cides that copartners may divide their firm property, and hold 
it in severalty provided it is done by a dona fide transfer, there- 
by necessarily implying that if not bona fide it would be void. 
See Goodbar vs. Cary, 16, Federal Rept., p. 317. 


If the transfer is fraudulent it is of course void. 


In Day vs. Wetheroy, 29, Wis., 363. The ques- 
tion is between creditors of an old and new firm, viz: “A 
conveyance by the members of the new firm, of real property 
thereof made in good faith to secure debts due from an old firm 
at its dissolution (said property having been mainly purchased 
with the funds of said old firm,) held valid as against the credi- 
tors of the new firm. This it will be seen does not even re- 


motely approach this case. 


In Atkins vs. Saxton, 77, N. Y., 195, cited in said opinion 
(p. 77, recd.) the question involved is, “A division of copartner- 
ship property between the partners, in proportion to their in- 
terests, for the purpose of protecting the property from seizure 
by the individual creditors of one the partners.” 
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“By such a transaction the other partners do not acquire 
any of the property of the debtor.” Nothing therefore is with- 
drawn from the reach of process, and the individual creditors 


are not in any manner impeded in the collection of their debts. 
W. K. MENDENHALL, 
Counsel. 
WILKES & WELLS, 


Attorneys for PIt’ff in Error. 
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“By such a transaction the other partners do not acquire 
any of the property of the debtor.” Nothing therefore is with- 
drawn from the reach of process. and the individual creditors 
are not in any manner impeded tn the collection of their debts. 

W. K. MENDENHALL. 
Counsel. 


WILKES & WELLS, 


Attorneys for PItffin Error. 
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HENRY CALLENDER VS. CLARK E. BATES. 1 


] TERRITORY OF Dakota, County of Minnehaha: 
In District Court, Fourth Judicial District. 
CLARK E. Bares vs. Henry CALLENDER. 

The plaintiff complains and alleges— 

First. That on November eleventh, 1879, the plaintiff was and for 
a long space of time had been and still is a resident of said county, 
and residing at Sioux Falls with his family, and at that date was 
the owner and in possession of certain personal property within said 
county, to wit: 

One lumber wagon, with the appurtenances, one double set of 
harness, and the contents of two loaded wagons, comprising four 
sacks of onions, ten bushels and twenty-five pounds of beans, eleven 
hundred and thirty pounds of pork, eight hundred pounds of flour, 
three bushels of pop-corn, four hundred and ninety pounds of butter, 
twenty bushels of oats, one tent, with appurtenances, one stove, four 
blankets, two wagon sheets, two revolvers, a lot of provisions and 

other articles of personal property ; also thirteen bushels of 
2 oats and forty-two turkeys, not a part of such contents, all of 
the value of five hundred and fifty-eight dollars. 

Second. That on said eleventh day of November, 1879, the de- 
fendant, pretending and assuming to act as sheriff of said county 
under a certain warrant of attachment issued in a certain action 
wherein The City Bank of Minneapolis was named as plaintiff and 
the plaintiff herein and another, Charles Bates, were named as de- 
fendants, levied upon, seized, and took from the plaintiff's posses- 
sion and forcibly carried away the above-mentioned personal prop- 
erty, and said property was and is exempt from attachment. 

Third. That on November twelfth, 1579, having notice of such 
pretended levy, and within less than three days thereafter, the plain- 
tiff, at Sioux Falls, in said county, claimed and demanded of the de- 
fendant said property, as exempt, and the benefit of the exemptions 
allowed by law, and the surrender and return of said property to 
the plaintiff forthwith, as so exempt, which was by the defendant 
refused. 

Fourth. That afterwards and about November thirteenth, 1879, 
three disinterested citizens of said county, not related to either party, 

were selected and appraisers—one Ford by the plaintiff, one 
3 Cochran by the attaching creditors, and one Viley by the 

two latter persons—and an appraisement of said property was 
made by such appraisers, under the direction of the defendant, as 
such sheriff, the appraisers having first taken and subscribed an 
oath before such sheriff that they would truly, honestly, and impar- 
tially appraise the property of the plaintiff herein, said Clark E. 
Bates, as required by law, and an inventory of said property was 
made by said appraisers, and the value thereof by articles and lots 
set down therein as required by law, showing the aggregate value of 
said property, less than five hundred dollars, and which appraise- 
ment and inventory was delivered to the defendant. 

Fifth. That said warrant of attachment required the sheriff to 
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9 HENRY CALLENDER Vs. CLARK E. BATES. 


levy only upon property of the defendants therein named not ex- 
empt from levy, and did not authorize the defendant to levy upon 
said property of the plaintiff or any part thereof, as the defendant 
well knew, and after such an appraisement the defendant was under 
obligation to surrender said property to the plaintiff upon demand. 
Sixth. That, after such appraisement was had, to wit, No- 
4 vember fifteenth, 1879, at said Sioux Falls, the plaintiff again ° 
demanded of defendant said property and the surrender and 
return thereof as being so exempt, which the defendant then and 
there refused to surrender or to give the plaintiff possession of, but 
unlawfully and wrongfully detained froin the plaintiff and converted 
to his own use. 

Seventh. That by reason of said wrongful taking, detaining, and 
converting of said property by defendant, and by reason of the op- 
pression of defendant and his misconduct in office as such sheriff 
as aforesaid, the plaintiff sustained loss and damage in the suin of 
tive hundred and fifty-eight dollars, the value and worth of said 
property as aforesaid, and in the further sum of one hundred and 
thirty dollars, for the hire and expense of keeping his servants and 
employees and their teams, hindered and delayed for a long space 
of time, to wit, ten days, in the business and employment of the 
plaintiff, and in the further sum of one hundred and seventy-five 
dollars for his legal and other expenses incurred and expended by 


him in endeavoring to secure the return of said property, and in € 
the further sum of three hundred and sixty dollars, loss and 
5 injury in the breaking up the business of the plaintiff in 


which he was then engaged, and for which said property was 
procured and was suitable, to wit, transporting goods from Sioux 
Falls to Deadwood, in said Territory, and back, for sale or exchange, 
and carrying passengers between said places, and in hindering and 
delaying the plaintiff, his servants and teams, in his said business, 
and in depriving the plaintiff of the means of carrying on the same, 
and in the loss of profits in such business, in all to the damage of 
the plaintiff in the sum of fifteen hundred dollars. 
Wherefore the plaintiff demands judgment against the defend- 
ant for the sum of fifteen hundred dollars and costs of suit. 
PETTIGREW & SWEZEY, 
Piff’s Attorneys. 


6 Amended Answer. 


TeRRITORY OF Dakota, County of Minnehaha: . 
In District Court, Fourth Judicial District. 
CLARK Bares, Plaintiff, vs. Henry CALLENDER, Defendant. 


The defendant answers the complaint of the plaintiff and denies 
each and every allegation therein contained, except as hereinafter 
especially admitted. | 

Further answering, defendant alleges that at the time mentioned 
in the complaint he was the sheriff of said Minnehaha county, duly 
elected and qualified as such, and that by virtue of the warrant of 
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attachment in the complaint mentioned he levied upon and seized 
certain personal property, and the levy and seizure aforesaid consti- 
tute the supposed wrongful taking in the complaint alleged; that the 
said warrant of attachment was issued in an action then pending in 
this court, wherein The City Bank of Minneapolis was plaintiff and 

this plaintiff and Charles Bates were defendants, as copart- 
7 ners, —sued upon certain promissory notes executed by them 

in their firm name of C. Bates and Son, and the property so 
as aforesaid levied upon and seized was the property of said firm at 
the time of suid levy, and as such subject to levy and seizure by said 
writ of attachment. 

Defendant further alleges that, as by law provided in such cases, 
he gave notice of the aforementioned levy to said defendantson the 
eleventh day of November, 1879; whereupon the defendants, as part- 
ners, claimed on behalf of said partnership the benefit of the exemp- 
tion by law allowed, and claimed as exempt from the seizure and 
levy aforesaid the property levied upon and taken by virtue of said 
warrant of attachment; and the aforesaid claim is the same claim 
and demand as is alleged in the complaint herein to have been made 
on November twelvthly, 1879; that thereupon, after the defendants 
in said action made said claim and demand, this defendant notified 
them that he would proceed to make appraisement of the property 
of said partnership in the manner provided for by law, to which 
appraisement the said parties agreed, and appraisers were duly se- 
lected in the manner by statute provided ; allof which matters fully 
appear by the records and files of said action in the office of the 

clerk of the court. 
8 Defendant further alleges that after the appraisers se- 

lected as aforesaid had duly qualified as such and entered 
upon the discharge of their duties as such appraisers the said Charles 
Bates and this plaintiff, then defendant, as copartners, detained and 
kept from said appraisers certain of their goods and chattels, and 
refused to have an appraisement of all their personal property, so 
that from the same, if over the limitation in value, the said debtors 
might select the amount by law allowed, and the remainder thereof 
be made subject to legal process, and the appraisement proceedings 
aforesaid are the same, and is the nando. appraisement referred 
to in the complaint of the plaintiff herein. 

Defendant further alleges that the personal property in the com- 
plaint described is the same in part as was levied upon by virtue of 
the writ of attachment aforementioned, and the same in part, upon 
which said Charles Bates and this plaintiff made the said claim of 
exemption on behalf of the said firm of C. Bates and Son; but 
defendant denies the allegation of the complainant as to the quantity 
and value of said property. 

Third. For a further and separate defense the defendant 

ov alleges that at the time mentioned in the complaint he was 
the sheriff of said Minnehaha county, duly elected and 
qualified as such, and that by virtue of the warrant of attachment 
in the complaint mentioned he levied upon and seized certain per- 
sonal property, and the levy and seizure aforesaid constitute the 
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supposed wrongful taking in the complaint alleged; that said warrant 
of attachment was issued in an action then pending in this court, 
wherein The City Bank of Minneapolis was plaintiff and this plain- 
tiff and Charles Bates were defendants, as copartners, — sued upon 
certain promissory notes executed by them in their firm name of 
C. Bates and Son, and the property so seized upon, as aforesaid, was 
liable for the debts of said firm and subject to said levy by attach- 
ment. 

That the plaintiff herein and said Charles Bates were but a short 
time prior to the alleged seizure and taking, and for about four 
years preceding that time had been, copartners as C. Bates and Son, 
and the property in the complaint described, except some small 
ortion thereof which was bought with moneys of said firm, be- 
leona’ to said copartnership; that the said firm of C. Bates and 

Son had been extensive dealers in lumber and coal, and 
10 until within a few months prior to October twenty-first, 1879, 
had always carried a very large and full stock thereof; that 
with the fraudulent design and intention of defrauding their cred- 
itors said firm sold and disposed of the greater portion of their said 
stock and so reduced the same that on October twenty-first, 1879, 
there remained but a small and insignificant portion of the same on 
hand in the yard of said firm at Sioux Falls; that, further carrying 
out their said fraudulent designs, said firm, on or about said day, 
fraudulently dissolved their partnership and divided up and par- 
celled out among themselves individually the property of said part- 
nership then remaining on hand, and the property in the complaint 
mentioned is in part the property so as aforesaid divided; that at 
the time of said dissolution of copartnership the said firm of C Bates 
and Son were largely indebted to various creditors, the aggregate 
amount of their indebtedness being about twenty thousand dollars, 
as defendant is informed and believes, and the total mount of visible 
assets at said time was not more than four thousand dollars, in- 
cluding sheds and buildings, and said firm were then and 
11 there unable to pay their said firm indebtedness from their 
own property. 

Defendant further denies that said property in the complaint de- 
scribed was exempt from levy and seizure, as by plaintiff claimed, 
and alleges that the said plaintiff had no right of exemption therein 
as an individual, in his own separate right. 

Wherefore the defendant demands judgment for his costs herein. 

WILKES & WELLS, 
Def’ts’ Att’ys. 


12 FourtH JupictaL District, County of Minnehaha: 


At a regular term of the district court within and for the county 
of Minnehaha, in the 4th judicial district of Dakota Territory, held 
at the court-house in the village of Sioux Falls, in said county, on 
the 14th day of November, 1882. ; 

Present: The Honorable J. P. Kidder, judge of said court, and the 
officers thereof. | 
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Judgment for Plaintiff on Trial. 
CLARK E. Bares vs. Henry CALLENDER. 


This action being tried by a jury at a district court, held at the 
court-house in Sioux Falls, in and for ‘the said county, on the 14th_ 
day of November, A. D. 1882, before the Hon. J. P. Kidder, and the 
jury having found a verdict for said plaintiff and against said de- 
fendant therein for the sum of fifteen hundred dollars, and said 
verdict having been entered in the minutes of the said court— 

Now, on motion of Winsor & Swezey, plaintiff’s attorneys, it is 
considered and adjudged by the court that said plaintiff recover of 

the said defendant the said sum of fifteen hundred dollars as 
13 damages for the conversion of personal property exempt from 

attachment and sale on execution, together with costs, taxed at 
$28.75, making in all the sum of fifteen thousand and twenty-eight 
ind ,7,°; dollars. 

Done in open court this Ist day of Dec., 1882. 


J. P. KIDDER, Judge. 


ae 


Attest: CYRUS WALLS, 
By H. M. ANRY, Deputy. 


. 14 In District Court, Fourth Judicial District, Minnehaha 
a County. November Term, 1882. 
CLARK Bares vs. HENRY CALLENDER. 
Appearances: For the plaintiff, Winsor & Swezey; for the de- 
fendant, Wilkes & Wells. 
Reported by Theron G. Brown, official stenographer 4th judicial 
district of Dakota, Sioux Falls, D. T. 


15 (Index to testimony omitted in printing.) 


16 Territory oF Dakora, |... 
County of Minnehaha, | ° 


In District Court, 4th Judicial Dist. 
CLARK Bates vs. Henry CALLENDER. 


Issue being joined, this action came on for trial at a regular term 
“4 of the district court in and for Minnehaha and McCook counties, at 
j the county-seat of Minnehaha county, Sioux Falls, on the 15th day 
of November, A. D. 1882, before his honor, J. P. Kidder, justice of 
this court, and a jury, and the following proceedings were then and 
there had, to wit: 


The amended answer is conceded by plaintiff’s counsel. 
Crark E. Bares, called and sworn in his own behalf and exam- 
ined by Mr. Swezey, testified as follows : 


é Q. Are you plaintiff in this action ? | 
A. Yes, sir. | 
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) Where do you now reside ? ; 
A. At Flandreau. 

(. Where did you live in the fall of 1879 ? | 
\. Sioux Falls. 


Q. At what time did you remove to Flandreau ? 
17 A. In the summer of 1880. i 
Q. How long had you resided in Sioux Falls at the time “| 


you left ? 

A. It must have been three or four years. 

Q. What had been your business in Sioux Falls prior to the 21st 
day of October, 1879? 

A. We kept a wood and coal yard and handled lumber. 

Q. Wao was associated with you in business ? 

A. My father. 

@. What is bis name? 

A. Charles Bates. 

Q. Do you recollect the commencement of a suit by the City 
Bank of Minneapolis, Minnesota, against your father and, yourself 
in this court about the month of Nov ember, 1S79? 

A. Yes, sir. 

Q. Was any property taken about that time by the sheriff of this 
county, the defendant in this action, that belonged to you ? 

A. Yes, sir. 

Q. State to the jury your remembrance of the taking of that prop- + 
erty—what property was taken belonging to yourself? 

A. He took a span of horses and harness and wagon, and a new 
harness and two loads of provisions I had loaded up. 

(). Where were those loads at the time they were taken ? 
18 A. Under the lumber shed we used to use that belonged to 
Mr. Sharp—down where we used to sell lumber. 

Q. On what street ? 

A. On loth street. 

Q. In what condition were those loaded wagons ? 

A. They were just ready to go to the Black Hills. 

Q. State to the jury what arrangements you had made to go to 
the Black Hills. 

A. I bought those provisions and things calculating to take them 
to the Black Hills and sell them there and return—make what I 
could on them. 

Q. How many wagons had you loaded ? 

A. Two. I had made arrangements for two other teams I had 
hired to go with me. 

Q. Do you recollect the names of the parties ? 

A. Mr. Perry and Mr. Hansen had two teams and a man. 

Q. What was your first information in regard to this attachment 
against your property ? 

A. I had been over across the river and I came down where the 
wagons. were, and my father said the sheriff had come down after 
the wagons. 

Q. Did you find the tieligied again ? ¥ 

A. Yes, sir. 


‘ 
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Q. Where did you next find this property ? 
A. In Callender’s livery stable. 
19 (). Where is that situated ? 
A. On the end of this main street—Phillips avenue. 

Q. State now in detail as much as you can the contents of those 
two wagons. 

A. There was a lot of bacon and hams, amounting to eleven or 
twelve hundred pounds, in one wagon; some flour, beans, turkeys, 
and butter; some other small things. 

Q. Any other vegetables you think of? 

A. I had onions. 

(). State to the jury how many onions. 

I had between eight and ten bushels. 

Q. Are you able to state what was the value of this produce, of this 
provision, at that time? 

A. Yes, sir. 

(. What was the onions worth per bushel ? 

A. Over a dollar; $1.25 per bushel. 

(. How many beans did you have ? 

A. Something over ten bushels. 

(. Well, what were they worth at that time? 

About two dollars per bushel. 

(. How many pounds of pork? 

A. I think eleven hundred and thirty or thirty-five pounds— 
something near that. 

Q. Of whom did you procure that? 

A. Mr. Howard. 

(). What was it worth at that time? 

A. About nine cents a pound, on an average. 
20 @. How much flour? 
A. About eight hundred pounds in one wagon. 

Q. Of whom did you procure the flour? 

A. Emerson and Sherman, the millers. 

(). What was that flour worth at that time ? 

A. The half patent was selling at $3.50. 

Q. How much of this was half patent ? 

A. I could not remember. 

Q. What other grade was there? 

A. The common grade and half patent. 

Q. What was the common grade worth at that time? 

A. I think retailing at three dollars. 

Q. How much butter was there in the contents of your wagons? 

A. About five hundred pounds, | think. 

(. How did you procure that butter 

A. Bought it of the farmers through the country—fresh butter. 

(). Anybody assist you in buying ? 

A. Mr. Soli, at Howards; Chris. Soli bought it—most of it. 

Q. Did you do anything towards packing or working it over 

A. He bought it fresh, “rolls: I took it up to the house and hired 
a lady to work it over and pack it; I bought furkins. 

Q. How many furkins was there ? 


et tants 
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A. Somewhere near a dozen; I don’t remember numbers. 
Q. What was the butter worth at that time when placed 
in furkins ? | ; 
Kighteen to twenty cents a pound. 
Any feed or grain in the contents of the wagon ? 
[ had some oats on the wagon. 
How many,? s 


. Some twenty bushels or over. 


What was the oats worth at that time? » 
I think selling for thirty cents; I had some oats in the office 


that he took—father’s coal office. 


(). 
such 
A. 
(). 
A 
high 
(). 
A. 
sides 
(). 
A. 


22 


A. 
(). 
A. 
(). 
A. 


How many oats there were taken ? 


. Something over thirteen bushels. 


Worth about the same per bushel ? 
Yes, sir. 
What else had you in the wagon in the way of protections for 
a trip? | 
I had some blankets and a new tent I had made. 
Describe to the jury what that tent was. 
Made out of this heavy tenting; I think about 14 x 16 feet, 
wall tent; we calculated to keep the four teams inside of it. 
Give the jury the dimensions of it. 
I think fourteen by sixteen feet, square wall tent, with high 
to it. > 
Was that new ? 
That was new. 
Q. What was the value of the tent, poles, and ropes ? 
A. I think it costs about forty dollars. 
Q. Was it fairly worth that ? 
Yes, sir. 
What blankets was these? 
I think blankets worth about $2.50 apiece. 
Were they new blankets? 


Comparatively speaking, yes, sir. I had two wagon sheets 


made to cover the wagons with. 


Q 


Were they new? 
Yes, sir. 
What were they worth? 


. Two dollars and a half. | 
‘ me 


Any stove? 
Yes, sir. 
What was the stove—what value. How many wagon covers 


was there ? 


A. 


Two, I think; new stove I bought of Larson to go with and 


tinware to go with it. 


Q). 
A. 


ware. 


(). 


What was the stove and traps that went with it worth ? 
It cost five dollars or a little over—that is, the stove and tin- 


Do you recollect any provisions already cooked? If so, state 


to the jury what it was. 
I had a lot of provisions, enough to keep. 


A. 


There was four 


_ = 
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teams and two men going with me. We had enough cooked and 
packed in the wagon to last us while going out. I bought the 
23 provisions, and my wife cooked them and got them ready. 
Q. In what were they contained ? ; 

A. I had a light box made out of three-eightsinch lumber to fit 
the wagon. 

®. What was the value of that box and contents? 

A. Must have been thirty or forty dollars’ worth. 

Q. Intended not only for your own, but all of their use 
out ? 

A. I was to furnish provisions for them. 

Q. Anything else that was attached down at the office or near the 
office. 

A. Well, I had a lot of turkeys down there near the wagons. 

Q. How many turkeys? 

A. Forty-two down there. 

(). Dressed ? 

A. Yes, sir; dressed turkeys. 

Q. What was those worth ? 

A. They cost a dollar apiece and little over; nice turkeys as we 
could get. 

Q. For what were those procured ? 

A. I bought them to take with me out there. 

Q. Do you think of anything else that was taken in connection 
with that levy belonging to yourself—any fire-arms or anything of 
that kind ? 


Def’t’s counsel objected that all through this examination the 
counsel has been leading. 


going 


24 Witness: There was two large revolvers. I bought one 

of them of Mr. Buck abouta week before I left, paying twelve 
or fourteen dollars for it. The other one was about the same, only 
had been used a little. 


Q. What was the other one worth ? 

A. Ten dollars, at least. 

(). Did I understand the team was taken also? 

A. They took the team and harness that was with the team, but 
they brought the team back in a day or two. 

(). So the team was returned? 

A. Yes, sir. 

(Q). And the harness that went with the team? 

A. Yes, sir. 

(). Was there any other harness ? 

A. There was a new harness that had not been on the horses at 
all ; they kept that. 

(). Where was that set of harness? 

A. That was packed away in the wagon. 

(). The value of the harness ? 

A. I think about thirty or thirty-five dollars. 

Q. How did you come to have that new set of harness? 
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A. I engaged another man and two teams, and he didn’t have a 
harness suitable to go with. I had this harness made to order for 
him; then he backed out and would not go. I packed the 
29 harness in. the wagon to take with me; it was new; never 
had been used. 
State to the jury what kind of wagon and value of it. 
It was a second-hand wagon, but ‘good. 
What was the value of it at the time ? 
[ should think it was worth fifty or sixty dollars, anyway. 
Was any of this property ever returned to you, except the 
team and harness ? 
That was all. 
Q. At this time where were you living. 
A. I was living in the lower part of the town; what they call 
Colesburg. 
Had you a family? 
Yes, sir. 
. Of whom did it consist ? 
Wife and one child. 
How old was the child? 
Five or six years old. 
Had you made any arrangements for their living there during 
the winter ? 
A. Yes, sir; I provided them fuel and provisions enough to last 
through the winter. 
Q. What did you doin regard to a demand for this property after it 
had been taken ? 
A. After I found the team gone I.think I came up street to your 
office, and you wrote out a demand and we went down and de- 
manded the property. 
26 Q. Look at the epaper now shown you, signed Clark E. Bates, 
by Pettegrew & Swezey, his attorneys, dated November 11th, 
1879, — see if you recognize it as the demand then prepared. 
A. Yes, sir (examining paper). 
Q. At whose request was that prepared and by whom’? 
A. I went up to your office and told you they took my stuff, and 
asked what could be done about it; you said 


Def’t’s counsel duly objected. 


Q. It was done at your request ? 
A. Yes, sir. 
Q. State what was done in regard to serving this demand upon 
Callender, the sheriff. 
It was served in his livery stable. 
Who went with you ? 
You went yourself. 
Was Callender there himself? 
Yes, sir. 
Was the property there? 
Yes, sir. 
Where were these wagons at that time? 
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A. In his livery stable. 

(. How was this demand served, as you recollect ? 

A. I think it was read to him, or he took it and read it over, 

‘something of that kind, in the livery stable. 
27 Q. Do you recollect anything about a copy being left ? 
A. We had a copy with us, and left it with him when we 

went down there. 

Q. Was anything said by Callender about receiving this demand ? 

A. I think he said that if it was exempt property he would re- 
turn it. 

Demand introduced in evidence, marked Exhibit T. C. B., read 
as follows: 

Here insert it. : 

See Ex. 1, attached to the back hereof. 

L. I. Swezey, sworn in behalf of the plaintiff, testified as follows: 


[ wish to say that Iam the person referred to as attorney in be- 
half of Mr. Clark Bates in this matter; that this demand was made 
by me at his request and is in my handwriting; that upon serving 
it upon Mr. Callender, my remembrance is by copy, | made this 
memoranda on the back of it to refresh my memory as to the time 
when it was served, and the memoranda is in pencil—* Nov. 11, 
79;” from that and my remembrance generally I am able to state 
it was on November 11th, 1879, when this demand was served on 
Callender in the presence of the plaintiff in this action by exhibition 


of this paper and by serving copy, if I recollect. 


28 By Mr. WILKEs: 


Q. Did you get any acceptance or service from Callender ? 

A. No, sir; it was done openly, in his livery stable; left him a 
copy 

. This was in Callender’s stable ? 

A. Yes, sir; right in the open floor. 

CLAkK E. Bares, recalled in hisown behalf and examined by Mr. 
Swezey, testified as follows: 

Q. Mr. Bates, what further was done of your own knowledge in 
regard to an appraisement of this property to ascertain its value? 

A. We selected one man and they choose two, and went on and 
appraised the property. 

(. Who was the three persons who acted as appraisers ? 

A. Mr. Ford, Mr. Willie, and Mr. Cochran. 

Q. Were you present when the appraisement was had on your 
property ? 

A. I think I was with them; yes, sir. 

Q. W-ere was your property at the time it was appraised ? 

A. In the livery stable, I think. 

Q. Do you recollect whether the team had been returned to you 
or not? 


A. I think it had. 
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Q. What did the appraisers do in the matter: what did you 
observe them doing under this appraisement ? 

A. Why, they just set down a memorandum of the articles, what 
they thought they would sell for at auction, I suppose. 

Were the wagons unloaded ? 

I don’t think they were. 

Was Callender present with them ? 

Yes, sir; I think he was. 

. Was any of your father’s property present at the same time 
when this was appraised ? 

A. No, sir. 

Q. Are you familiar with these papers—these papers relating to 
an appraisement in this case of The City Bank of Minneapolis, Min- 
nesota, vs. Charles Bates and Clark KE. Bates (exhibiting papers to 
witness). Look at the inventory contained in these appraisement 
papers, and state to the jury which of those items were your prop- 
erty ; look at the items on the first page of the inventory. 

A. (Examining paper.) One lumber wagon, one set of harness, con- 
tents of two loaded wagons. 

You observe one yoke of oxen ? 
Yes, sir. 
These you didn’t claim ? 
A. No, sir; never claimed them at all. 
(). Look on the other page of the inventory and see if you 
recognize any property that was yours or appraised at that 
as yours. 
No, sir; that was all. 
. So the items belonging to you are contained on the first page 
of the inventory ? 

A. Yes, sir. 

Q. And include all the articles, except the oxen? 

A. Yes, sir. 

Q. Do you identify the names of those persons attached to this 
schedule as the names of those personsewho acted as appraisers ? 

A. Yes, sir; Cochran, Forde, and Willey 


Pl’ff’s counsel introduced this paper in evidence—the same paper 
which was introduced on the other trial, except the last paper, which 
was a subsequent inventory of Charles Bates’ property, mi arked Ex- 
hibit “2,” T. C. B.; read in evidence as follows: (Here insert it. See 
Ex. 2, attached to the back hereof.) 


[Q.] After being served with this appraisement, and after it had 
been completed and certified, state whether or not you made any 
further request upon Callender to return this property. 

A. I made verbal demand at two or three different times. 

Q. When and where; what was said by Callender? 

A. I think I demanded it once in the liv ery stable after- 

ol wards, and on the street, and in Mr. Pettigrew’s oftice. Some- 
times he said he thought he ought to turn it back if it was as 

I said. I remember of his going to Wells’. He said he would go 
and talk with bis attorney about it. He said Mr. Wells told him he 
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had hetter not to do it; that he would not be to any costs or trouble, 
and didn’t want him to let it go. 


Def ’t’- counsel objected. 


Q. How long before it was finally determined by Callender that 
he would not turn it back ? 

A. I don’t remember. I told him in Pettigrew’s office that he had 
ought to turn it back. He said he thought so himself, and was a 
notion to do it anyway. He went up and talked with Wells, and he 
said when he came back that Wells had given him some kind ofa 
bond that he would not be out. He said he would not do it now. 
He was going to hold it as long as they wanted him to. 

(). At the time you was notified you could not have your property 
what men had you in your employ for the purposes of this trip to 
the Black Hills? 

A. Mr. Perry and his team and Mr. Hansen and his two 

teams. 
32 (). Ilow long were they kept in your employ waiting the 
result of this matter? 

A. I think Mr. Perry about ten days, and Mr. Hansen some- like 
five days. 

(). Were you to any expense in the matter of their employment 
during that time? 

A. I had to pay them for the time. 


Def’t’- counsel objected that there is no foundation. 


Q. At what time did you make your arrangement to go — the 
Black Hills? ; 

A. Probably about the first of November. We dissolved partner- 
ship; made arrangements right away. I hired Perry to go. I was 
to tind him on the road and give him so much for going. I hired 
two other men that would not go, and hired Mr. Hansen and his two 
teams to go. 

Q. Mr. Perry was in your employ ten days with his team, and 
Hansen about five days with his two teams? 

A. Yes, sir. 

Q. Were you prevented by this attachment from carrying out 
your plans? ’ 

A. Yes, sir. 


Pirr’s CounseEt: We offer to prove what was the actual ——- for 
these two men who were under employ and kept temporarily pend- 


ing this attachment and the appraisement of the property 
| oo until he was notified that it should not be returned—the actual 
expense that he paid in cash to these men for themselves and 

teams. 


Def’t’- counsel objected. 


The Court: The objection is overrulled. 


Def’t’- counsel duly excepted. 
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Q. State what expense for teams and these two men. 

A. When I got ready to go—when the property was attached— 
Callender thought he would turn it back. I told these men I would 
ay them until I found out whether the property would be turned 
ae or not. I paid Perry ten di ays al three dollars a day ; Mr. 
Hansen five days, the same—three dollars a day—man and team. 

Q. Did you disch: arge them as soon as you was able to tell you 


would not get to go* 
A. Just as soon as Callender said he would not give up the prop- 


erty. 
By a JUROR: 

Q. Do we understand Hansen had two teams and two men? 

A. Mr. Perry had one mule team himself, and he was about ten 
days waiting; Mr. Hansen [didn’t engage as soon as Perry; he had 
two mule teams and a hired man to work for him. 

Q. The thirty dollars you paid Hansen covered the hired man 

and team? 
34 A. Yes, sir. 
@. What time did you spend of your own? 

Der’t’s CounseEL: What Hansen was this? 

A. I could not speak his name. He worked on the railroad at 
the time; he lived across the river in a little house. 

©. Does he live here now? 

A. I could not tell you. 

Q. State how you acquired this property—take first the wagon and 
the old harness. 

A. The wagon we had used in the business before, father and I; 
when we settled up I took the wagon; after settling up I concluded 
to go to the Black Hills; this was the only wagon we had at that 
time; the provisions and stuff I had only bought about two weeks. 

Q. In regard to the contents of the wagons, the provision-, and 
produce, st: ate who purchased it. 

A. I purchased everything myself, except one or two I hired to 
buy for me. Mr. Soli bought butter and turkeys. 

Q. Did your father have anything to do with the purchase? 

A. No, sir. 

Q. At what time did you dissolve your partnership ? 

A. I think it was the 21st day of October. 

@. What did you do towards dissolution ? 
35 A. After we settled up with Merriman, Barrows & Co. and 
others we then dissolved partnership. [ called to the print- 
ing office and told Caldwell or Stahl to put a notice in. 

Q. Look at the notice now shown you, with the affidavit of the 
printer attached, and see if it is the notice you published. 

A. Yes, sir. 

Q. Look at the notice and state whether there is any error in the 
use of the words Jr. and Sr. Explain to the jury how that matter is. 
A. It said the fuel business will be continued by the Jr. member, 

who will collect all accounts; that is a mistake. 

Q. Who was the Jr. member of the firm? 
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A. Myself. 

Q. You didn’t continue the coal business ? 

A. No, sir; I didn’t know anything about it afterwards; knew 
my father was going into it. 

(. How was that notice given ? 

A. I went to Caldwell and wanted him to put a notice in the 
paper to that effect, that father was going to continue the coal busi- 
ness. 

Q. Was it given to him orally or in writing ? 

A. Orally. 

Q. State when you observed for the first time an error in the 

print. 
36 A. After it had been out; I don’t know what publication. 
Q. Was there any partnership business carried on after 
the date of this dissolution ? 

A. No, sir. 

Q. Was there any partnership property under your control after 
that dissolution ? 

A. No, sir. 

Q. What was done with all your partnership effects ? 

A. Before we dissolved partnership we settled with Merriman, 
Barrows & Co. 

Q. What did you do with your partnership assets upon that set- 
tlement ? 

A. We turned them over the lumber we had on hand—doors and 
windows and paper; he sold it to Sharpe, and allowed us what he 
got for it; I think three thousand dollars was what he sold it for 
to Sharp; that is wliat he said, and allowed us for it. 

@. What was it about accounts and notes? 

A. We owed them about five thousand dollars upon settlement; 
we paid them about five hundred dollars in money, and had about 
six thousand dollars in some notes secured to us, and some liens 
and accounts; we turned them over to secure them. 

Q. Have you ever had any of those notes and accounts back ? 

A. No, sir. 
o7 Q. Were you ever a partner with your father since the dis- 
solution of this firm? 

A. No, sir. 

Q. What did you do in reference to the dividing up of your prop- 
erty at the time of the dissolution—what did you take and what 
did your father take ? 

A. I took a span of grey horses and an old lumber wagon and 
harness, and had between five and six hundred dollars in money— 
money | used to buy this stuff going to the Black Hills with. 

Q. Who took the other property ? 

A. That that was left father took—the coal-sheds and office and 
scales—and he took some money. 

Q. After that dissolution did you own any interest in this prop- 
erty, or he in yours? 

A. Not any. 
Q. Did he have any control of your business after that ? 
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A. No, sir. 

Q. Did he ever have possession of the lumber wagon after that ? 

A. No, sir. 

Q. Did he have any interest with you in this Black Hills project? 

A. Not any. 
38 Q. Had you any other property left after settkement and 
the dissolution ? 

A. I had this little house and one lot where I lived. 

2. How much: was that worth ? 

A. About four hundred dollars I think I got out of it when I 
went away. 

Q. Had you any other personal property except your household 
goods ? 

A. No, sir. 

Q. Any other team or wagon ‘ 

A. No, sir. 

Q. Had you any other money except this five or six hundred 
dollars? 

A. No, sir. 

Q. With what money did you procure these goods? 

A. With these five or six hundred dollars I took when we divided. 

Q. Had no other personal property at that time? 
» A. No, sir. 

Q. Except what you have told the jury about? 

A. No, sir. 


(@. PI’{fs counsel offered in evidence the notice of dissolution of 
the firm, with the affidavit of the printer attached, Ex. 3. 


, 


Read in evidence as follows: (Here Ex. 3: insert it. 
) 


Q. In any of these interviews with Callender did he ever make 

any claim that this property was more than the law allowed? 

oo A. No, sir; he said he thought it was right to turn it back. 

Q. W hat reason did he assign from time to time for not 
returning the property. . 

A. Why the attorneys on the other side did not want him to do 
it; at last they gave him a bond that would exempt him from all 
costs and trouble, : and they wanted him to hold it, and he was going 
to do it. 

Q. How many times did he indicate to you that he was willing to 
do so—to turn back the property ? 

A. As many as three or four times at least; might have been he 
talked it three or four days, several times a day; he always said he 
thought it ought to be turned back, but was inclined to do as the 
attorneys in the bank case wanted him to. 

Q. At the time of the appraisement who took charge and directed 
in the matter ? 

A. Mr. Callender, I think. 

(. Were vou present at the time it was appraised ? 

A. I was there; yes sir; 1 went with them. 
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Cross-examination by Mr. WILKEs: 


Q. How long had you been residing in Sioux Falls at the time of 
the dissolution of the copartnership ? 

A. Must have been about three years, I think. 

Q. Had you and your father been in partnership during that 

time? 
40 A. We had been from the time we came into the Territory 
until we dissolved. 

Q. How many years had you been in partnership ? 

A. About three years, I suppose. 

Q. State in detail how many pounds there was of this bacon and 
ham that was taken. 

A. Why, there was 1,150 or 1,155 pounds, I think. 

Q. Where did you get that bacon? 

A. Bought it of Mr. Howard. 

Q. What was the price you paid for it? 

I think I paid about nine cents. 

Q. Can you state exactly what you paid? 

A. As near as I can remember, yes, sir. 

Q. Then, you don’t remember exactly ? 

A. To the best of my remembrance it was about nine cents. 

Q. Might have been nine and one-half or eight and a half; you 
would. not be positive on that point? 

A. Might have been a quarter of a cent one way or the other. 

Q. Might have been seven ? 

A. I don’t think it was. 

Q. It might have been ? 

A. It might have been nothing. 

Q. Then you are not clear on that point—what you paid for it? 

A. As near as I know, it was nine cents; I knew at the time. 

. You don’t remember exactly at this time? 
4] A. No, sir-; I don’t remember exactly what I gave for it. 
Q. You say there was some flour, beans, and butter. How 
many pounds of flour was there ? 

A. I think about eight hundred pounds of flour in the wagon. 

Q. Do you remember exactly how much flour there was? 

A. Eight hundred, I think. 

Q. Have you the bill of purchase of that flour? 

A. I don’t know as I have; I guess not. 

Q. Have you had them with you at any time during the progress 
of this trial? 

A. No, sir. 

Q. Then when you state there was about eignt hundred pounds 
of flour do you state that as the best of your remembrance ? 

A. I knew at the time; when I made the demand I had the exact 
amount. We have the demand now; that had the exact amount in 
it; eight hundred pounds, I think. 

(y. What kind of flour was this? 

A. Part of it half patent and part common flour. 
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Q. Do you remember what portion of it was half patent and what 
portion was common flour? 

A. I do not; 1 know I bouglit some of both kinds. 

Q. You s say there was some pork and bacon and, besides 
42 that, some beans; how many beans was there? 
A. Something over ten bushels. 

Q. Do you remember where you got those beans ? 

A. I bought them in the country; few at a place; probably a 
bushel or two bushels of anybedy that came in town w ith them. 

Q. When did you buy them, before or after the dissolution of 
partnership? 

A. Afterwards. 

Q. Here in town? 

A. Some of them were bought in the country; Mr. Soli might 
have bought a few; I could not say; I picked them up a few ina 
place. 

Q. Can you remember what you paid for those? 

A. I think about two dollars a bushel. 

Q. Can you remember so as to state exactly what it was? 

A. I may have paid a little over two dollars a bushel for some and 
a little less for some. I think it would average about two dollars a 
bushel. 

Q. You say there was some onions. How many onions was there? 

A. I think four sacks—about ten bushels. 

Q. Do you know what you paid for the onions ? 

A. Some of them a dollar and some of them $1.25—about that 
price. 

Q. You say there was also some butter? 

A. Yes, sir. 

®. How much butter was there? 
43 A. Between four kundred and ninety and five hundred 
pounds, I think. 

Q. Was that butter in furkins; what shape was it in at the time 
of the seizure by the sheriff? 

A. I had it packed in furkins. 

Q. Where did you get that butter ? 

A. Bought it, fresh roll butter, at different places; I could not 
tell the number of places. 

Q. Did you buy it traveling through the country ? 

A. Mr. Soli bought the butter. 

Q. Didn’t you buy the butter of Howard—C. K. Howard? 

A. No, sir ? 

Q. Didn’t you get it at C. K. Howard’s store ? 

A. No, sir. 

Q. What was that butter worth a pound ? 

A. I think about eighteen cents for some and twenty cents for 
some. 

. How many bushels of oats was there ? 

A. Over twenty bushels in the wagon and some in the office. 

(. In what office ? 

A. Father’s coal office. 
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Q. Was that the same office where you had always been doing 
business as a partnership ? 

A. Yes, sir. 

(). Where were these beans and onions you have mentioned 
44 delivered to you; were they not also delivered at that office? 
A. It might have been. 

Q. Any of them delivered at that coal office ? 

A. Might have bought some on the street and set them in there 
for a little while; I took them up to the house; packed the wagons 
at the house. 

(. You mentioned some turkeys, where were they ? 

A. I had them hung in a shed; we kept doors and windows in. 

(). Where were they ? 

A. Hung in a shed Mr. Sharpe owned at the time—shed we for- 
merly used for doors and windows. 

4 Adjoining this office ? 

. No, sir; it was close together. 

o In the yard you had been formerly doing business in ? 

A. Yes, sir; in the shed we had kept doors and windows in ? 

(). Was not this shed right back of and in the rear of this lumber 
office ? 

A. Yes, sir; south of the lumber office—next to it. 

Q. Now, you say you had a lot of provision- for men; for how many 
men did you pay ? 

A. There was six going together, with myself. 

(). These all going with your outfit ? 

A. Yes, sir; four teams and two men going as passengers; 
45 they was to give me twenty dollars ‘apiece to take them 
through and I was to board them. 

(). Were all these teams loaded at the time? 

A. Mr. Perry’s team was loaded and my own team loaded. 

Q. You had not yet loaded the other team ? 

A. No, sir. 

. W hose teams were those others ? 

A. This man, Mr. Hansen’s. 

(). And the other? 

A. He had two teams. 

Q. You hired him to make this trip? 

A. Yes, sir. 

Q. You had not bought the stuff for his loads there at the time? 

A. No, sir; I had contracted for it. 

Q. Were thie prices agreed upon you was to pay for it? 

A. Yes, sir; | think. we had. I knew where we were going to 
get it. 

Q. But you had not paid for it yet? 

A. No, sir. 

Q. Do you mean to say that you had so far contracted for them 
that you, in fact, had anything to pack the other loads with ? 

A. I calculated to pack these other two wagons with provisions 


the same as the other two teams. 
Q. Yet you had not bought them ? 
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A. I had contracted for it. 
46 Q. Agreed upon the prices you was to pay for the stuff? 
A. Yes, sir; might have been a little difference in some. 


PI’ff’s counsel objected as immaterial. 


You say you had hired these other persons to go, do you? 
A. I had hired Mr. Hansen and two teams; yes, sir. 
Q. After this attachment you had them on your hands at your 


expense, waiting to see if they would go or not ? 4 

A. Yes, sir. 

Q. How much were you to pay them for the trip? 

A. I was to pay them something like four dollars a hundred for 
hauling. 

(. What did you intend to load with? 

A. Little of everything. 

Q. Provision- generally ? 

A. Yes, sir; I ‘think Mr. Hansen was to have three and a half a 
hundred. 

. Were you going to load with the same character of goods you 
was loading the other two wagons? 

A. I was calculating to put some corn-meal and flour on. 

Q. You say, also, there was two revolvers? ‘ 

A. Yes, sir. = 


@. And a new harness? 
A. Yes, sir. 
A7 ©. Where was that new harness ? 
A. In one of the wagons that was down there. 
@. What was the value of the harness ? 
A. Thirty or thirty-five dollars, I think, it cost. 
Q. Where was this harness at the time levy was made ? 
A. In the wagon, I think. 
@. Wasn’t it in the coal office ? 
A. I think it was in the wagon. 
(). What was that harness worth ? 
A. Thirty or thirty-five dollars. 
Q. Do you know how much it was? 
A. I don’t remember certain. 
Q. You say that on the 21st day of October you made a dissolu- 
tion of partnership that had existed between yourself and father ? 
A. I think it was the 21st day ; pretty close to it any w ay. ~~ 
Q. At the time this notice of dissolution was so published, was — 
following that dissolution ? 
A. Yes, sir. 
Q. You say that notice, as rendered there, “ Junior member would 
continue the coal business,” that is not correct ? 
A. No, sir. 
Q. You did, in fact, continue the coal business? 


A. My father. | 
Q. You say at the date of this dissolution you had a settlement | 
with Merriman, Barrows & Co. ? - 


48 A. It was a few days before that. 
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Q. About that time; about the 20th of Octeber ? 

A. Eighteenth, or ninteenth, or twentieth, | don’t remember. 

Q. You state you were indebted to Merriman, Barrows & Co. at 
the time you made settlement? 

A. Yes, sir. 

Q. How much were you indebted; in what shape was the in- 
debtedness ? 

A. Notes and accounts; some notes and some open accounts. 

Q. How much did the open account amount to; how many thou- 
sand dollars? 

A. I don’t remember ” 

(). State about how much. 

A. Might have been four or five thousand dollars. 

@. How much did the notes amount to? 

I think the notes was eight thousand dollars, as near as I can 

remem ber. 

Q. Who else were you indebted to besides Merriman, Barrows & 
Co.? 

A. I think we owed one lumber firm one hundred dollars for a 
car of lumber. 

Q. What firm was that? 

A. Bassett owed C. M. Nelson, I think, a couple hundred dollars ; 
something like that. 

(). Who else? 
49 A. Might have owed another firm a couple hundred dollars; 
something like that. 

Q. Anything to another firm named W ashburn & Co. 

A. Y es, sir. 

Q. How much? 

A. | think three or four car-loads; I don’t remember. 

(. About six hundred dollars ? 

A. I don’t think it was quite that. 

Q. What do you think it was? 

A. Might have been about five hundred dollars ; might have been 
a little over. 

Q. You say you made demand for this property of Mr. Callender 
after he took it? 

A. Yes, sir. 

Q. And that that demand was in writing ? 

A. Yes, sir; made a written demand and verbal demand several 
times. 

Q. Who was present when that demand was made? 

A. Mr. Swezey. 

Q. Who else? 


A. Mr. Callender; I don’t remember whether anybody else or 


Q. Was your father there ? 

A. I don’think he was when I made my demand. 
(. Was there two demands made? 
A. Not at the time mine was made. 


@. Where was this demand made? 
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livery stable. 

Q. Who served the paper ? 

A. I don’t remember whether I gave it to him or Mr. Swezey ; we 
were both together. 

@. What was the date this demand was served ? 

A. I think it was the 11th of November, if I remember right; of 
course I might not get the exact date. 

Q. After the demand was made did you have any conversation 
with Mr. Wells, the attorney here, about the appraisement that was 
to be made ? 

A. I don’t think I ever had any conversation with him 

Q. After the demand was made what was done then ? 

There was an appraisement had. 

Q. Was this W. T. Perry whom you named as one of the ap- 
praisers the same W. T. Perry who was going with you to the Black 
Hills ? 

A. Yes, sir; he didn’t act as one of the appraisers, I don’t think. 

Defen’t’s counsel offered in evidence also this second inventory of 
attached property, together with what has already been introduced 
by Mr. Swezey. 

PI’ff’s counsel objected as not proper cross-examination and as 

not effecting the case at all. 
51 Der’r’s CouNseL: We withdraw the offer at present. 


(). After this seizure of property that you have mentioned was 
there any other property taken from -you? 

A. He took all my property at once except the team. I think he 
went up to the house and took the team and brought back the next 
day. 

Q. What kind of a team was that? 

A. Span of gray horses. 

Q. Was there a span of white horses taken—that the team you 
mean ? 

A. That is the team he took and returned. 

@. Was that all taken at the same time of the first levy ? 

A. The team was at the barn and the wagon under the lumber 
shed. 

Q. Was it all taken at the same time? 

A. I don’t know. He might not have got the team until the next 
day; might have got it that day. I think 

Q. Well, do you know? 

A. I think it was the next day. 

Q. The next day, was there some oats taken? 

A. Not that I remember of; no, sir. 

Q. Do you know whether there was any plows taken ? 

A. He took some plows that were in the barn at the time he took 

the horses. 
52 Q. What did he Jo with the plows? 
A. He brought them back the same time he took the 


horses. 
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Q. Do you rs why he returned them ? 

A. He didn’t say anything to me. 

Q. You didn’t “few any talk with him about that? 

A. No, sir. 

Q. Did he also take a breaking plow ? 

A. I don’t know; the plows were all together; there was five or 
six plows altogether. 

Q. They were in your barn? 

A. Yes, sir. He had been handling plows and turned them over 
to the plow company. 

Q. When? 

A. I don’t remémber the date. 

. Before the dissolution ? 

A. Yes, sir. I think’ it was or shortly afterwards ; they was to go 
to the plow company. 

Q. They was to go to the plow company ? 

A. I think so. 

Q. Who did this span- of white horses belong to? 

A. Belonged to me. 

Q. Do you know why Callender returned the horses? 

A. No, sir. He never told me why he returned them; never said 
anything to me one way or the other. 

Q. Did you own these horses at the time of the appraise- 

ment? 
53 A. Yes, sir. I don’t think the horses was appraised ; J 
don’t think. 

Q. You owned them at the time of the appraisement ? 

A. Yes, sir. 

(. Where were they at the time of the appraisement ? 

A. I don’t remember; I think up in the stable; I could not tell 
for certain. 

Q. They were here in Sioux Falls? 

A. Yes, sir. 

Q. Were you present at the appraisement that occurred at, the 
livery stable? 

A. Yes, I was there; I had no hand in it; I was there. 

Q. What did the appraisers do? 

A. They just made a memorandum of it—of the goods—amount 
of goods; lumped it off some way; talked it over among themselves 
what they was going to put it at. 

Q. Was there any other property than yours there at that time 
that was appraised ? 

A. At the stable they had a yoke of cattle, but I had nothing to 
do with these. I don’t know whether they appraised them or not; 
don’t know anything about them. 

QQ. What kind of a yoke of cattle was that? 

A. Yoke of oxen. 

(. Were those vours? 

A. No, sir. 

Q. To whom did they belong ? 
54 A. I could not tell you. I don’t know. 
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Q. You say they were appraised ? 

A. No, sir. I don’t know whether they were appraised or not. 

Q. 5 cudectiad you to say on your examination-in-chief you 
looked over this that belonged to you? 

A. Yes, sir. 

Q. Do you know to whom the other property belonged that was 
appraised ? 


A. I do not. 

Q. Was that yoke of cattle going to the Black Hills with your : 
party ? 

A. No, sir; not that I was aware of. 


Q. Did you ever see that yoke of cattle before ? 

A. I think I saw them once before. 

Q. Where? | 

A. At my father’s stable. 

Q. When was that? 

A. Before this; I don’t know what time before; he had them up 
there. 

Q. Your father had them ? 


A. Yes, sir. 
Q. Do you know how long he had had them? State as near as 
you can. ’ 
A. A week or ten days, possibly. t 
Q. Ever had any t talk with a about cattle ? 
A. No, sir. 
5d Q. Do you know whether those cattle belonged to your 


father or not? 
A. No, sir; I do not. 

Q. Yet you had seen them in his possession for some time? 

A. Yes, sir; I remember seeing them there. 

Q. You had seen them at his barn and then you saw them down 
at the livery stable at the time of the appraisement ? 

A. Yes, sir. 

Q. Did you hear the appraisers say anything about those cattle? 

A. No, sir. 

Q. You have no knowledge as to whom those cattle belonged ? 

A. No, sir. 

Q. Was not one of those w agons that was there—was not it fur- 
nished with a chain, as if to be drawn by oxen instead of horses ? ° 

A. It was not so in my possession, unless Callender fixed it up so. 

Q. Among these other articles, to whom did these hay-scales 
belong ? 

A. Belonged to my father. 

Q. To whom did these eight barrels of coal belong ? 

A. He had coal down there ; I suppose it belonged to him. 

Q. To whom did the old wagon and harness belong ‘ ? 

A. I don’t know what wagon you refer to. I had a wagon and he 

had a wagon. 
56 Q. Was your wagon a new one? 
A. It was a second-hand wagon. 
Q. What was the value of it? 
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A. It must have been worth at least fifty or sixty dollars; good, 
heavy wagon. 

Q. To whom did the span of sorrel mares belong listed in this 
appraisement ? 

A. To my father. 

Q. At the dissolution of thiscopartnership you say you took some 
horses; which horses did you take ? 

A. Span of old gray horses. 

Q. It was not the bay horses mentioned in the appraisement—the 
sorrel horses ? 

A. I had nothing to do with them. 

Q. You also took a wagon ? 

A. Yes, sir. 

Q. That is the wagon you mentioned as second-hand ? 

A. Yes, sir; the wagon I claim. 

Q. And a harness; was that the new harness to which you have 
referred ? ; 

A. No, sir. 

Q. What sort of a harness was it you took on the dissolution ? 

A. It was the harness that went with the gray horses. 

(). Second-hand harness? 

A. Yes, sir. 
57 Q. How much money did you say you had on dissolution ? 
A. Probably five or six hundred dollars; might have been 
six hundred dollars. 

Q. You don’t remember exactly ? 

A. As near as I remember, about six hundred. 

®. Your father also took some? 

A. Yes, sir. 

Q. How much money did your father take ? 

A. I think somewhere about eight hundred dollars. 

Q. Did you have any property of your own attached except the 
contents of these two loaded wagons, this one second-hand lumber 
wagon and the set of new harness, and these provisions you have 
mentioned; did you have any other property than this attached and 
taken that you claimed % 

A. Some oats in father’s office and oats on the wagon. 

Q. ‘The oats in vour father’s office had not been removed yet? 

A. No; it was there. 

Q. It was not at the time of the appraisement at the livery stable, 
was it—these oats? | 

A. I think they were at the livery stable; there was some oats on 

the wagon when he took them. 
58 Q. You state another portion were in the oflice ; they had 
been taken from the office and carried down to the barn at 
the time of the appraisement ? 

A. I don’t remember whether they were or not? 

(). State your best recollection whether they were or not. 

A. I don’t remember. 

Q. Were they in sacks or loose? 
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A. I don’t remember. I had them in sacks, if they had not been 
emptied by somebody. ; 

Q. Do you know whether these oats in the office were included in 
the appraisement ? 

A. Yes, sir; [ think they were. 

Q. Did the appraisers go from the livery stable up to the office to 
do any appraising, that you know of? 

A. | don’t remember. 

Q. What makes you think, then, they were included in the ap- 
praisement? 

A. I supposed they appraised everything that belonged to me— 
that is, the time thev went to doit. I supposed they appraised every- 
thing that belonged to me. 


Direct examination resumed: 


Q. There was some oats in one of the wagons at the livery stable, 
then some at the office ? 

A. Yes, sir; I had some on the wagon loaded and some in the 

office that we had not loaded yet. 
59° Q. The loaded wagon was near the office? 
A. Yes, sir; in a shed back of the office; put them in there 
to keep them out of the damp. 

Q. You speak of some plows turned back to the plow company. 
At the time of the levy was Callender informed you didn’t claim the 
plows, or shortly after the levy do you know whether he was in- 
formed by you or anybody you made no claim to the plows? 

A. I never informed him I didn’t claim the plows. I think they 
belonged to the company at the time. 

Q. The goods you had on hand belonged to the plow company ? 

A. Yes, sir. 

Q. Did I understand that the old harness—the one with the gray 
horses—was returned with the horses? 

A. Yes, sir. 

Q. Was this team mortgaged at the time? 

A. Yes, sir. 

(). Harness, too? 

A. Yes, sir. 

Q. One little item mentioned in your demand—pop-corn—that 
you have not mentioned; was there any such goods? 

A. I think three sacks of pop-corn. 

Q. How much in quantity? 
60 A. Might have been three or four bushels; I think it was 
in three gunny sacks. 

Q. What was it worth? 

A. I think about three dollars. 


Cross-examination by Mr. WILKEs: 


Q. Who do you say it was continued the coal business? 

A. My father. 

Q. Just examine that book (exhibiting book) and state whose 
handwriting that is at the top of the page. 
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A. My handwriting, sir. 

Def’t’- counsel offered in evidence this first page, which the wit- 
ness identified as his handwriting at this time, as proper cross-ex- 
amination of the witness. 

PI’ff’s counsel objected as immaterial and not cross-examination. 

The Court: The objection is overruled. 

P|’ff’s counsel duly excepted. 

Marked Exhibit “C,” T. C. B., so much of it as is in brackets, and 
read in evidence, as follows: (Here insert it. See Ex. “C,” attached 
to the back hereof.) 


Direct examination resumed by Mr. Swezey: 


Q. This book, just now shown you, was it a book pertaining to 
your business at all? 

A. No, sir. 

(). Whose business was it? 
61 A. Father’s. He had bought a book and expected to go 
— with the coal business. He was expecting a man to come 

and do business with him and keep books. I was in the office one 
day, and he asked me to stay and work for him half a day or so; 
he was up and done some work around my house for me. I made 
that handwriting at his request at that time. 


Pl’ff’s counsel offered in evidence the summons and complaint 
and warrant of attachment and return of the sheriff therein in the 
case of The City Bank of Minneapolis, Minnesota, vs. Chas. E. Bates 
and Clark Bates; read in evidence, as follows: (Here insert it, 
Ex. 4. See Ex. “4,” attached to back hereof.) 


Cuarves Bares, called and sworn in behalf of the plaintiff, and 
examined by Mr. Swezey, testified as follows: 


Q. W-ere do you reside? 

A. In Moody county, town of Flandreau, Dakota Territory. 

Q. Where did you reside in the month of November, 1879 ? 

A. Up in Galesboro, upper part of town. 

Q. Are you acquainted with the parties to this suit? 

A. Yes, sir. 

Q. What relation are you to the plaintiff, Clark E. Bates ? 

A. He is my son. 

Q. Were you in Sioux Falls at the time the attachment 
62 was taken out against yourself and your son in the suit of 
the City Bank of Minneapolis, Minnesota, against yourself? 

A. Yes, sir. 

Q. What was the first information you had in regard to this attach- 
ment on Clark Bates’ property ? 

A. Mr. Callender, the sheriff, came down to the office on Ioth 
street. I was there. He came down to the office. I was in the 
oftice. He came to the office door and said he had an attachment for 
Clark E. Bates’ property and wanted me to show ittohim. I wanted 
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to know what it meant. He said the Minneapolis Bank had come 
down or sent out attachment papers; if I would show it to him he 
would not get any property that didn’t belong to him; it would be 
a favor if I would show him Clark Bates’ property. I showed him 
two wagons that stood under a shed; took him into a shed where 
we used to keep doors and windows and showed him some turkeys. 
He went into the office and took a lock and key and went out and 
lo-ked the door. There was a harness that had been laid off in the 
office and some oats; I showed him them. Whether he put them 
on the wagon I don’t recollect. I don’t recollect; there might have 
been some other. I sorted out the property. 
63 Q. Did he at that time ask for any property of your own? 
A. No, sir. . 

Q. Did you at that time know of an attachment against you? 

A. No, sir; he did not say he had any against me. 

Q. Was there any levy made against you at that time? 

A. No, sir. 

©. Was there some later ? 

A. This was in the morning. I guess, three or four hours after 
that, I came up to see some of the men in regard to delivering coal ; 
when I went back the office was locked up. He told the man that 
was at work for me to go home; he had attached the stuff, nailed up 
some of the sheds. | 

Q. What did Callender do with those two wagons and contents ? 

A. Some time during that day he fetched some teams or sent some, 
and took them off that forenoon. 

. What become of the oats and harness that was in the office 
which you pointed out to him as belonging to Clark E. Bates? 

A. The day or so after he came down there and got it—this in 

the oftice; whether he took the harness that day and laid it 
64 on the wagon, I can’t say. 
Q. You saw him taking the oats? 

A. I went with him there, probably the next day. I would not 
be positive. I seen him there. 

Q. Do you know what was done with the turkeys? 

A. [don’t know. I suppose he took them off. 

Q. How iong had these wagons been there under the shed at the 
time they were levied upon? 

A. Well, maybe a day—maybe two days; he had been gathering 
up stuff to load them with; he fetched them down there and put 
them in the back sheds out of the storm. 

Q. Where was he proposing to go at that time with those wagons? 

A. Black Hills, at that time. 

Q. By what route? 

A. I don’t know; I suppose West; I don’t know as he said; the 
wagon road, of course; that was the direct road through. 

Q. At the time of this attachment had you any interest in this 
property you pointed out as. belonging to Clark Bates ? 

A. No, sir. 

Q. Had you ever anything to do with this outfit to go to the 
Black Hills? 
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A. No, sir. 
65 Q. Did you make any purchase of the goods contained in 
the wagon ? 
A. No, sir; I did not; but a man fetched a crock of butter there 
one day and said my son wanted him to leave it in the office. 


Def’t’s counsel objected to what the man said. 


Q. Do you know how Clark Bates acquired the wagon ? 

A. Well, the wagon we had in our business when he was in com- 
pany together, when we dissolved partnership, he took the wagon. 

Q. W hen did you dissolve partnership with your son? 

A. Some time two or three weeks before that time; I am poor to 
recollect dates, as | have stated to the court. 

Q. Do you remember of this publication in the paper (indicating)? 

A. My son went up and had one; after awhile we found 
mistake. 

Q. In reference to the time, to the date of that notice, when was 
the dissolution, in fact, between you ? 

A. It was just before the dissolution was printed; a few days; we 
looked over our affairs. 

Q. After the dissolution did you carry on any partnership busi- 
ness—with the coal business ? 


A. No, sir. 


66 (). Did you have any interest with him in any prop- 
erty ? 
A. No, sir. 


Q. After the dissolution what transpired between you and him 
in regard to the property that you had not turned over to the cred- 
itors ? 

A. He took a wagon and horses and harness that belonged to 
these horses and 5 or 6 hundred dollars in money; I forgot—we 
had been stra lehtoniees up little bills around town in money. 

Q. What in general did you take? 

A. I took the coal-office and coal-sheds and a little bit of a 
granary that stood there and baskets and shovels and some coal and 
some money. 

Q. Were you present at the time the appraisement was had of 
Clark Bates’ property at the livery stable ? 

A. 1 think I came along down there about that time. 

Q. Did you take any part in the appraisement ? 

A. No, sir. 

Q. Was any of your property present at the time, at the livery 
stable ? 

A. No, sir. 

Q. Do you know whether the appraisers viewed all these articles 

at the sheds in connection with the appraisement ? 
67 A. They went off; I didn’t go down with them; I supposed 
they went down to look at the dressed turkeys. I didn’t see 
them take them away. I was down there the first day; they was 
locked up, and I had no right to go in there. 
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Q. State whether there was a subsequent appraisement made of 
your property by these same appraisers. 

A. Yes, sir; if I recollect right, it was the next day ; of course the 
papers may show different; my recollection is it was the next day, 
in the forenoon. 

Q. What did the appraisers do in regard to appraising this prop- 
erty of Clark Bates? 

A. I went along down probably after he had; it strikes me I was 
down there; they was down there looking about the wagons; of 
course I don’t know what they did do with it; I don’t remember; 
I didn’t want to interfere about it. 

(). Were you present at any time, pending this appraisement or 
after the appraisement was made, in Pettigrew’s office when some 
conversation occurred between Clark Bates and the sheriff? 

A. Yes, sir; Mr. Callender came in there and Clark spoke to him. 
Mr. Pettigrew spoke to him, Why not turn back the property as long 

as he had no right to hold it. Mr. Callender said he didn’t 
68 think he had any right to hold it, but would go see his attor- 

ney again; he came back and said he would wait a little 
while. The next day he was in there again; he said he thought he 
onght to turn it back; he would go and see his attorney again; he 
‘ame back and said they had given him an indemnifying bond and 
he would hold it. | 

Q. At that time you had stopped business ? 

A. Yes, sir; he had locked up my business. 

Q. How much of the time were you at Pettigrew’s office during 
those several days? 

A. About two-thirds of the time for three or four days. 

Q. Were you acquainted with the value of the wagon taken ? 

A. Yes, sir; about $65.00; it was a wagon made in a small shop— 
made to order; good, solid, spindle-thimble skein wagon ;‘been used 
four or five years; rothing broken about it; fel-oes all complete, 
good and sound. I would consider it worth more than those factory 
wagons that stand in a rain storm and fall down the next day. I 
consider it worth $65.00; it had a box-brake, whipple-trees, and 
neck yoke-—just such a wagon as you would require to go to the 
hills with a load; you would not want to start off with a poor old 

wagon. 
69 Q. Do you know this set of new harness that was in the 
wagon at the time when Callender came down there ? 

A. It strikes me he was in the office; I saw it; whether he took it 
in the wagon, I am not positive about that; it was a harness he had 
got for another man that he had hired that didn’t have one then; 
he didn’t go, and the harness was in his hands; I never examined 
it close. 

Q. Are you able to tell the value of that new harness ? 

A. They were selling from $28.00 to $35.00—good work harness; I 
don’t know whether the harness was bought here or not. 

Q. State to the jury, as far as you remember, what was in these 
wagons at the time they were taken—the nature of the goods. 

A. As near as I know, I know he had been having butter bought, 
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buying some himself; Chris. Solie had been buying these turkeys; he 
had bought some flour, some onions, some beans: he bought some 
bacon, I call it, some shoulders, and a lot of hams; I seen it in the 
livery stable ; how many pounds [ would not be : able to say. 

Q. Are you able to state what butter was worth—such butter as 

was contained in those firkins at that time ? 
70 A. Twenty cents a pound. 
@. What was bacon, hams, and shoulders. such as contained 
in the wagon, worth ? 

A. I suppose, nine to ten cents a pound; I don’t know how he 
bought them. 

Q. Were you familiar with the price of these things at that 
time ? 

A. Yes, sir; we paid ten cents and a shilling for pork, hams 
eighteen cents a pound at retail, probably worth ten to twelve 
cents. 

Q. What was flour worth at that time ? 

A. I had te buy flour to use; thev charged $3.50 — those grades 
flour; $4.00, half patent; $3.50 sometimes. 

Q. At that time where was Clark’s family living? 

A. Up in Galensburg, Gales’ addition, in a little house there that 
belonged to him. 

Q. What property did you know of his having besides that was 
taken at the time? 

A. I don’t know of any, only the house and lot. 

(. What was the house and lot worth ? 

A. Four hundred dollars or four hundred and fifty dollars, along 
there, at that time. 

Q. Had Mr. Bates a family at that time ? 

A. Wife and one child. 

Q. Where were they to remain during his absence ? 

A. In the house in Gales’ addition there. 
71 Q. Do you know of his making any provisions for their 
remaining there during the winter ? 

A. Yes, sir; 1 know he had a box of coal and some wood. I sup- 
pose he had got something for them to eat; I suppose he had. He 
expected to be gone to make a trip. I don’t know how long he 
would be gone. 

Q. Do you know the condition of those plows that were levied 
upon at the same time; if so, state to the jury. 

A. We was selling plows, and the last time when we got those 
plows I said I didn’t think we would want any more, when the 
agent was there. We had some plows on hand, and when we went 
out of business we turned the plows back to the company. 

(. At the time he made the levy, did those plows belong to you, 
or either of them ? 

A. No, sir. 

Q. After the dissolution, had you any interest in the gray team ? 

A. No, sir. 

Q. Or in the wagon or harness ? 

A. No, sir. 
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Q. Have you ever associated with Clark Bates in business since 
then ? 

A. No, sir. 

Cross-examination by Mr. WILKEs: 
72 Q. Did I understand you to testify that you were present 
at the time these appraisement proceedings were had at the 
barn of Callender ? 

A. I was down there through part of it. I didn’t go down when 
the rest do. I think I got there before they left there; pretty sure I 
was there before they got through—at the appraisement of Clark 
Bates. , 

Q. Was there any other appraisement had, any other than that 
made by Forde, Willie, and Cochran ? 

A. No, sir; not that I know of. 

Q. Do you know of any other appraisement at any other place? 

A. When my property was appraised there was a part of it at the 
barn of Culbertson and part at the coal office. Clark Bates was 
down to Callender’s barn. 

Q. Who else was there ? 

_ A. Mr. Swezey, Clark Bates, and Callender, and Mr. Wells, I think, 
and perhaps some other gentlemen. 

Q. Did you have anything to say during the course of that pro- 
ceeding ? 

A. Not down there. 

Q. Did you have any words with Callender about it ? 

A. I had some words with Callender at Pettigrew’s one day about 

turkeys. 
73 Q. Were you present when the oxen that was named in 
that appraisement was appraised ? 

A. Yes, sir; I think I was. 

@. Did that occur at the barn? 

A. No, sir. 

@. Where were thie oxen ? 

A. Out ina yard by the river? 

Q. Was not that in the barn-yard of this barn; attached to this 
barn and back of it? 

A. I don’t know; they were in the yard down by the river; it was 
not in the barn. 

Q. Did you have any words with Callender at that time; did you 
use any harsh words towards Callender at that time? main 

A. No, sir; I did not. 

Q. You did not get out of temper there at that time? 

A. No, sir. 

Q. Talk to him in a harsh manner? 

A. I would like to explain: I said this was a pretty place to keep 
attached oxen, belonging to another man, with nothing to eat; that 
they had no right to keep them that way; said so then and say so 
now. 

Q. Was that all ? 

A. Yes, sir. 
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Q. You said that part of these appraisement proceedings was had 

at another place ; where was that? 
A. Up in Culbertson’s barn. 

74 Q. What was up at Culbertson’s barn ? 
A. My sorrel mares and wagon: 

Q. Who put them there? 

A. I don’t know; did not see them pnt there; they was there all 
the same. 

Q. Where were the oxen taken from? 

A. My stable. 

Q. By whom? 

A. I don’t know. 

Q. At the time these proceedings were commenced were the papers 
in the case served upon you ? 

A. I suppose they was; I believe they was. 

Q. Where—at your house, on the street, or where ? 

A. At my house, if I recollect right. 

Q. At the time of the dissolution of this eopartnership, what prop- 
erty did you take, and what did Clark E. Bates take ? 

A. I took the coal-sheds and coal-office and scales and some coal 
that was in the sheds; the wagon and team never was in the busi- 
ness; I didn’t take it, because they was always mine; didn’t belong 
to the business. 

Q. They had been used in the business ? 
A. Yes, sir. 
Q. Hauling lumber and coal ? 
A. Yes, sir. 
Q. What else did you take—take any money ? 
A. Yes, sir. 
5 Q. How much money ? 
A. I think some seven or eight hundred dollars ; between 
seven and nine hundred dollars; I don’t recollect what it was. 

(. What did Clark Bates take? 

A. Five or six hundred dollars; he took the gray team and the 
wagon that has been in suit here—that second-hand wagon and har- 
ness with the team. 

Q. Anything else that you recollect of now? 

A. I don’t think of anything now. 

Q. State to the jury the terms of the partnership existing between 
you and Clark Bates; how did you go into partnership—what was 
your terms? 

A. When we came out to Dakota he had some money, and I had 
some that was mine; he was to have half, if I recollect right, of 
what we made. 

Q. He had some money, you say ? 

A. Yes, sir. 

Q. How much? 

A. I think about six hundred dollars—five or six hundred dol- 
lars; of course we had to get things to use outside of that. 

Q. Did you testify, in the cuse of Charles Bates ve. Henry Callen- 
der, that Mr. Clark ‘Bates didu’t have any capital and that you took 
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him and gave him a share of the profits, at the last term 
76 of this court ? 
A. I don’t recollect that I did. 

Q. Did you start in the business as equal partners? 

A. I don’t know as I would consider it so; I had a little means ; 
of course I kept collecting in frum the place I come from, and used 
it in the business. 

QQ. Was he to have half of the profits ? 

A. I believe he was. 

Q. You didn’t start in as equal partners ? 

A. Of course I had more than he had in there. 

Q. Did you testify on the trial of the case of Charles Bates vs. 
Henry Callender “that he, Clark Bates, was young and had noth- 
ing to commence with; I told him he could have half that we 
could make ?” 

A. I can’t say, we have testified so much; been in court for the 
last three years.” 

Q. At the last term of court—did you so say ? 

A. I can’t say. 

Q. How much did you put into the business when you first started 
together ? 

A. About one thousand dollars, perhaps. 

Q. And Clark Bates put in six or seven hundred dollars of that? 

A. Put in about that when we first started; he had about that; 

we kept collecting in little debts along; never kept track on 
77 account of how much much [had putin. As I collected money 

down in Iowa, whereI came from, why, I put — in the business. 
Being a son, of course I was not particular. If he had been a 
stranger of course there would have been strict account kept of how 
much he put in along. 

Q. Did he ever put in any more money afterwards at any time 
during the two or three years you were there? 

A. Not after a short time ;’ he got a little along at first; some little 
notes and accounts that belonged to him he put in the business 
went into the coal and lumber —. 

Q. When it come to the. time of dissolution of the partnership, 
how did you divide up; did you divide equally ? 

A. No, sir; I took the most, being the oldest; he was youngest— 
more able to knock around. I would be entitled to the most. 

Q. At the time of this dissolution of partnership was your firm 
indebted to the firm of Palmer, Leslie & Co.? 

A. Not that I know of. I don’t recollect hearing the name before. 

Q. Were you indebted to a firm named Washburn & Co.? 

A. Yes, sir. 

Q. C. M. Nelson & Co.? 

—. Yes, sir. 

Q. M. Barrows & Co.? 

A. Not one cent’s worth; we had a settlement with them. 
78 Q. Were you indebted toa firm named Parker & Co.? 
A. Yes, sir. 
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Q. Were you indebted to a firm named Carr, Stufton & Co, Du- 
buque? | 

A. I think that is the name of a firm we had owed a little. 

Q. Have those accounts been paid ? 

A. No, sIr. 

Q. You have stated that upon dissolution of this copartnership 
you continued in the coal business? 

A. Yes, sir. 

Q. And that that notice of dissolution referred to, offered in evi- 
dence, stating that Clark Bates, the junior member of the firm, would 
continue the business, was not a correct notice ? 

A. No, sir; it was not correct. 

Q. Is that book a statement—is it a book of sales you opened to 
commence with at the time you started that coal business? 

A. Yes, sir; I suppose it is—(examining book). 

Q. That is a statement of the capital that was on hand at the 
time that business was started ? 

A. I suppose so; what money I had on hand. I was expectinga 
man there to help me, but he didn’t come, as he agreed to; what I 
put in there I wrote myself, calculating to have it drawed off in 
shape. Clark Bates—he was there a part of the day, as he stated, to 

help me, and I went upto his place and done some work for 
79 him around his house. 


E. W. Catpwe tt, called and sworn in behalf of the plaintiff and 
examined by Mr. Swezey, testified as follows : 


Q. Were you one of the publishers of the Dakota Pantagraph in 
October and November, 1879? 

A. I was; yes, sir. 

Q. Do you recognize this dissolution notice which is attached to 
your affidavit of publication ? 

A. (Examining paper.) Yes, sir. 

Q. Will you state how that notice was delivered to you for publi- 
cation ? 

A. The young Mr. Bates came into the office October 21st, as I 
should judge from the date witnessed here, and stated to me that 
there had been a dissolution of the firm of C. Bates & Son and that 
he wanted a notice written for it. He made some remark to me 
about which one of them retired and which one of them would con- 
tinue the business, and he designated them by the initials, as I re- 
member. Before that time and since that time I have had difficulty 
in distinguishing between the young man and the old man by their 
initials. I asked some of the boys in the office which was the young 
and old Bates, and among us we determined by the initial which- 

ever one it was that was going to continue the business. By 
80 the initial it was the young man that was to continue the 

business and the old gentleman was to retire; and so, as is 
frequently the case, people come in and state what they want—a 
notice of dissolution—presuming that the newspaper man is familiar 
with the forms, and from this understanding of the case I prepared 
the notice, and it was sw printed. What he said I can’t remem- 
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ber now, but that was the impression I had from what he did say. 
, Q. That request was delivered orally ? 
A. Yes, sir. 
Q. Who wrote up the notice, in fact ? 
A. I wrote the notice myself. 
Q. Was your attention called to that errorsome weeks afterwards ? 
A. Yes, sir; the young Mr. Bates told me some time afterwards 
7 that there had been a mistake made in it. 
Q. Just what does the mistake consist in ? } 
A. I can’t tell now facts arising at the time the order was given 
for the insertion of the notice; I can’t remember. 
Q. The fact is the young man mentioned the initials of the firm ? 
A. Yes, sir; what he said to me as determining which should 
continue the business and which would withdraw he desig- 
nated by initials. I don’t know whether “C. Bates” was the 
$1 young or old man or “C. E. Bates” the young or old man. 
He either said to me that C. Bates would .continue the busi- 
ness or C. E. Bates would continue the business; and as it is-usual 
in drawing up notices I was accustomed to say either the Jr. or Sr. 
member of the firm would continue the business, [ interpreted his 
language to mean as it is written here (indicating). He afterwards 
told me that I had made a wrong interpretation. 
Q. The language was your own and not his? 
A. Yes, sir; the language is my interpretation of his language, 
which interpretation he subsequently informed me is incorrect. 


Curis. Sort, called and sworn in behalf of the plaintiffand exam- 
ined by Mr. Swezey, testified as follows : 

@. Your name is Chris. Soli? 

A. Yes, sir. 

Q. What is your business ? 

A. Clerking. 

@. For whom? 

A. C. K. Howard. 

Q. Did you reside in Sioux Falls in the fall of 1879 ? 

A. Yes, sir. 

Q. Do you recollect of purchasing some butter about the 
82 month of November, 1879, for Mr. Clark Bates, plaintiff in 
this action, to take to the Black Hills? 

A. Yes, sir. 

Q. Have you any remembrance or about the quantity you pro- 
cured for him? 

A. I have, sir; some hundred pounds. 

Q. How and where did you procure it? 

A. I bought it of the farmers through the country ; it was brought 
in here and afterwards packed into tubs; got in jars. 

Q. Were you familiar with the price of butter at that time ? 

A. Yes, sir. 

Q. What was the butter fairly worth, packed in tubs? 

A. I paid from eighteen to twenty cents a pound for it; I paid 
according to the quality of the butter. 
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Cross-examination by Mr. WILKEs: 


Q Were you at work for Howard at that time? 

A. No, sir. 

Q. You bought it and sold it to Clark Bates? 

A. I bought it for Charlie Bates; he wanted me to buy it and I 


bought it for him. 


Direct examination resumed: 


Q. You say you bought it for whom ? 
A. Charlie Bates—young Bates. 
Q. Well, young Bates is Clark Bates; for this young man (indi- 
‘ating plaintiff)? 
83 A. Yes, sir; young Bates. 
Q. Done business for Mr. Bates of any kind? 
A. No, sir; I had nothing to do with him. 


Tuomas Kennis, called and sworn in behalf of the plaintiff and 
examined by Mr. Swezey, testified as follows: 


Q. Where do you reside? 

A. In Sioux Falls. 

Q. Where were you residing in the fall of 1879? 

A. Here in town. 

(). What is your business? 

A. Butcher by trade. 

Q. In whose employ ? 

A. C. K. Howard’s. 

Q. Do vou recollect Mr. Clark Bates buying quite a large quan- 
tity of bacon and pork at your place of business in Nov ember, 1879, 
to carry to the Black Hills? 

A. Yes, sir. 

Q. State to the jury what part you had in that transaction. 

A. I carried it up out of the cellar and weighed it out. 

Q. To whom did you deliver it? 

A. To young Mr. Bates. 

Q. Are you able to state what that bacon and pork was worth at 
that time? 

A. I think he paid about nine cents for it. 
84 Q. Have you any recollection of the amount that was pur- 
chased by him? 

A. Something over one thousand pounds. I don’t recollect just 
how much. 

Q. In what condition was the pork at that time? 

A. When he took it it was not smoked, just packed in salt; it was 
good. 

Q. Would you distinguish it as fresh pork ? 

A. It was salt pork ; it was ready to smoke at any time. 


Plaintiff rests. 


Defendant’s counsel offered in evidence one paper that was omitted 
by the counsel on the other side—that is, the affidavit in attachment 
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in this case of The City Bank of Minneapolis, Minnesota, vs. Bates, 
marked E. R., T. C. B., marked Exhibit “ K,” T. C. B., and read in 
evidence as follows: (Here insert it. See Ex. “K,” attached to back 


hereof.) 
Def’t’- counsel offered in evidence paper which was omit-ed, 
. termed the second inventory of property attached, marked Exhibit 


“M,” T. C. B., and read in evidence as follows: (Here insert it. See 
Ex. “M,” attached to back hereof.) 
85 Def’t’s counsel also offered in evidence the stenographer’s 
report—three questions on page twenty—in the case of Charles 
Bates vs. Henry Callender—the stenographer’s transcript of the evi- 
dence in the case that was tried last term. 
PI’ff’s counsel objected. 


THeErRon C. Brown, called and sworn in behalf of the defendant, 
testified as follows: 


Here follows his identification of his official transcript in the case 
of Charles Bates vs. Henry Callender, tried at the last term of this 


court. 


Def’s counsel offered in evidence from said transcript from page 
twenty the last five questions and answers on the page. 
PIff’s counsel objected. Objection withdrawn. 


Henry CALLENDER, called and sworn in his own behalf and ex- 
amined by Mr. WILKgs, testified as follows: 


Q. Are you defendant in this action ? 

A. Yes, sir. 

Q. Do you remember the appraisement proceed- that have been 
referred to wherein T. 'T. Cochran, John Ford, and Willey was the 

appraisors in November, 1879 ? 
86 _A. I remember the circumstances connected with it; yes, 
sir. 

Q. Were you present at the time these appraisement proceedings 
were had? 

A. I was. 

Q. Who else was present ? | 

A. Mr. Ford, Cochran, and Willey, Mr. Clark Bates and Mr. Wells, 
Mr. Charles Bates, and I don’t know but others. 

Q. Where were these appraisement proceedings had ? 

A. Principally at the livery stable; a portion of them were at 
Culburston’s barn, and some at the old lumber office of Bates and 
Son. 

Q. Do you remember some matters proceeding the appraisement 
as to a dispute between the parties as to having an appraisement ? 

A. Yes, sir; they claimed separate property. 

Q. Examine that notice. Do you remember of such a notice 
being served upon them ? 

A. Yes, sir (examining paper, Exhibit 2.) 

Q. At the time you served these papers of attachment did you 
take the property and place it in your barn down there? 
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A. Yes, sir; a portion of it. 

Q. Where did you take it from? 

A. The wagons were under a shed in the rear of the office Mr. 

Bates was doing business in, on 10th street. 
87 Q. You took a part from there to the barn where it was ap- 
— finally ? 

es, sir. 

Q. And a portion of the property was in another place? 

A. Yes, sir; in Culbertson’s barn. 

Q. Did you leave it there also? 

A. I did. 

Q. After this first dispute between the parties relative to his ap- 
praisement proceeding-, after service of this notice you have just 
now referred to, did the parties then agree to an appraisement? 

A. Yes, sir. 

Q. State to the jury your understanding of that appraisement of 
that proceeding. 

PI’ff’- counsel objected to his understanding Ex. (2). 

Q. State what was done with the parties. First, this notice was 
served ; after that notice was served on the 13th day of November ; 
did the defendants in that case, Charles Bates and Clark Bates, ac- 
cept of that notice and have an appraisement? 

A. Yes, sir; I think they selected Mr. Ford; I selected another 
person, Mr. Cochran, and Ford selected Mr. Willey, as appraisors, 
and went on and made an appraisement. 

Q. At the time they accepted that notice, did they accept that as 


individuals or as partners? 
88 PI’ff’- counsel objected that it is a mere conclusion of the 
witness. 
Tue Court: The objection is sustained. 
Def’s counsel duly excepted. 


Q. When the first proceedings were had relative to this appraise- 
ment, is it not a fact that M. Wells, on behalf of the plaintiff in that 
action, refused to accede to the individual claim of exemption of 
their property? 

Plaintiff’s counsel objected as leading, incompetent, and imma- 
terial. 

THe Court: The objection is sustained. 

Def’t’s counsel duly excepted. 

Q. You may just state in your own manner to the jury again 
what was done—first, in reference to the claims of exemption that 
were made; state in detail as it occurred. 

A.. At the time the papers were served? 

Q. Yes, sir; right from the time this notice was served. 

A. Mr. Bates was claiming a separate exemption and Mr. Wells, 
the attorney, thought they didn’t have that right. 

Plaintvt’s counsel objected to what Wells thought. 
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Q. What else? 

A. They went on and wanted a separate appraisement—wanted 

fifteen hundred dollars apiece for exemption. I told them 

89 at the time I thought there was not that amount of property, 

and that it was not worth while to have an appraisement if 

that was the case. Afterwards, after considerable talk—I don’t know 

all that was said and done—at last an appraisement was made as 

partnership property that I made returns on. I supposed it was 

acquieshed in; at least Mr. Bates attended the appraisement and 
selected their man. 

Q. At this appraisement as it occurred at your barn did Mr. 
Charles Bates have some words of difference with you? 

A. Yes, sir; he did, in regard to a yoke of cattle; I don’t know 
about something else I had; in regard to oxen that were in the yard 
there. 

Q. Were those oxen taken under the attachment ? 

A. Yes, sir. 

Q. What did Bates say or do there at that time? 

A. Well, he claimed that the cattle belonged to a man out on the 
Jim river, or out West. He wanted to stop the appraisement— 
claimed that the appraisors had no right to appraise that property ; 
. talked about it lots himself. I remember that one of the appraisors 
inquired of me what they should do. I told them I wanted the 
property appraised ; to go on and appraise it; there was tough lan- 
guage used there. 

Q. Did Bates at that time use some barsh language ? 
90 A. He did. I don’t know that I recollect it. I considered 
it so at the time. 

Q. Got out of temper? 

A. I suppose so. Of course I don’t know. 

Q. This lumber wagon, as appraised at twenty-five dollars, do you 
remember that wagon ? 

A. Yes, sir. 

Q. You heard testimony in regard to its value by Bates this 
morning ? 

A. Yes, sir. 

Q. What was the reasonable value of the wagon? 

A. I thought it was an old, second-hand wagon, worth, perhaps, 
thirty dollars. 

Q. This set of new harness, what was the reasonable value of that 
set of harness? 

A. The harness was a very plain harness—work harness—no 
extra straps at least; harness would have sold, perhaps, for thirty 
dollars. 

Q. Now, as to the contents of these two loaded wagons, this meat 
and butter, did you examine the butter? 

A. Yes, sir. 

Q. How long was it after you placed this property in your barn 
before appraisement was had ? 

A. I don’t know how many days; not long. 


‘ 


Q. Was it injured any in the meantime? 
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A. No, sir; I don’t think it was. I took as good care of it as I 
knew how. 

Q. What quality was that butter? Did you examine it your- 

self ? 
91 A. Yes, sir. 
Q. What quality of butter was it? 

A. I didn’t know as much about butter then as I do now; I talked 
with Wells about some perishable articles, and he told it; I don’t 
think the butter was very good butter. 

Q. Do you think the ‘values of that property as given by the ap- 
praisors a fair value? 

A. Yes, sir; I think it was a fair value for it. 

Q. Was that butter good quality or poor quality ? 

A. It was only ordinary quality; poor quality when I sold it, 
sure. 

Q. What kind of weather was it when this property was at your 
barn, cold or warm weather ? 

A. I don’t know; it was quite cold some days; some days that the 
wind blew quite cold. 

Q. That meat and butter would not have spoiled that day or so 
you had it there? 

A. I would not have supposed it would; we are keeping butter 
now without ice; I think it would keep. 

Q. (Exhibiting paper.) Is that your handwriting marked second 
inventory ? 

A. Yes, sir. (Examining paper.) 

Def ’t’s counsel offered in evidence Ex. “M,” T. C. B., and read as 
follows: (Here insert it.) 


92 Cross-examination by Mr. Swezey: 
Q. How long was this property in the barn before the sale 

of the perishable property ? 

A. It was more than ten days; I don’t know what length of 
time. 

Q. Was it opened some time before the sale? 

A. Yes, sir; | looked at the butter, of course; I don’t know how to 
examine butter. 

(. Did you test it? 

A. Simply by tasting; I went through the meat; I thought it 
Was necessary. 

Q. Do you remember throwing it out on the barn floor? 

A. Yes, sir; I took it out and resalted it; got a box and placed 


Q. Was that sold as perishable? 

A. Yes, sir. 

Q. Wasn’t it as much as fifteen days before it was sold? 
A. Yes, sir. 

Q. Did you use the barn as a livery stable ? 

A. Yes, sir; it was in the carriage part of the barn. 

(). Horses kept near it? 
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A. Yes, sir; in the stable adjoining. 

Q. How many horses? 

A. We kept ten horses; we had a different number of horses 
there. 

Q. Were the doors kept open between the horse stable and the 

carriage part ? 
93 A. It was the intention to have them closed ; were opened 
as we took horses in and out. 

Q. Did Mr. Clark Bates do anything in regard to the appraisement 
except to speak to Mr. Forde? 

A. I don’t know as he did anything except — his presence; he 
didn’t make any refusal in regard to the appraisement. 

Q. Did he do anything else that indicated his intentions, except 
select Mr. Forde as one of the appraisors, at your request ? 

A. He went down with us. 

Q. He didn’t interfere with it? 

A. No, sir. 

Q. He made no claim to the oxen, did he? 

A. No, sir. 

Q. He claimed the other property you took from him as his indi- 
vidual property—made a separate demand for it” 

A. He did, before this appraisement. 

Q. Did you, at the time you made this appraisement, know of any 
other property belonging tothe young man, plaintiff in this action ? 

A. No, sir; I didn’t know of any property ; I thought they had 
property that belonged, as [ supposed, to the company. 

Q. Did you know that they had had a settlement some weeks 
before ? 

A. No; I didn’t know it. 
94 Q. Did you see a notice in the paper? 

A. Yes,sir; and that is what bothered me; it showed one 
was doing business, and they claimed different. 

Q. When you went to the office and Bates pointed out this prop- 
erty you inquired for Clark Bates? 

A. I inquired for property that was reported to me as going to the 
Black Hills; I would not be positive; I inquired for property that 
I supposed was moving. 

Q. How long after you levied upon the property at the office before 
you levied on the property of Charles Bates ? 

A. I would not say positively ; it was soon after. 


Direct examination resumed by Mr. WILKEs: 


Q. At the time of this appraisement proceeding do you remember 
whether a demand was made upon these parties to turn out other 
property which they had? 

A. Yes, sir. 

Q. It was claimed that they had other preperty which they had 
not produced ? 

A. Yes, sir. 

Q. They refused to turn out any other property ? 
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A. They said if there was anything more we could find it; both 
of them said that. 
Q. Was this meat that has been referred to injured any by you in 
placing out of those wagons on the floor there for the purpose 
95 of salting it? | 
A. Itdid become injured; [don’t remember. Ithink Mr. Per- 
ry claimed one of the wagons that the meat was in. I think the meat 
was either in the box orelsein the wagon. ‘The appraisors turned it 
out on the carriage floor for the purpose of finding out how much 
there was. In a few days afterwards I saw the meat was not in proper 
condition. | got some boxes and placed it in there and put a little 
salt on it. I covered it over. That is all I did to the meat. 


Cuas. HummMet, ealled and sworn in behalf of the defendant and 
examined by Mr. WELLS, testified as follows : 


Q. Where do you reside? 

A. Mitchell, Dakota. 

Q. Were you ever in the employ of Charles Bates and Clark 
Bates ? 

A. Yes, sir; I was. 

Q. When was it; what year or years ? 

A. I don’t recollect. I think 1879—15878 or 1879. 

(). At Sioux Falls? 

A. Yes, sir; Sioux Falls and Rockport, Dakota. 

(). Were you conversant with their business somewhat when you 

were with them ? 
YG A. Knew something of their business, but not very much; 
I knew about as much of their business here as they did or 

thought they did. 

. You were salesman, were you? 

A. Yes, sir. 

Q. Where did you board at the time you worked for them? 

A. With Mr. Bates; with both the old gentleman and Clark E. 
Bates ; also with their fatuilies. 

. Did they do a large business ? 

A. I considered it so. 

Q. Selling a good deal of lumber and material ? 

A. O, ves, sir. 

Q. Did you ever hear any conversation of those two men in 
reference to their business ? 

A. Yes, sir: a number of times. 

Q. Did you ever-hear any conversation in reference to a failure? 

A. I did. . 


Pl’ff’s counsel objected as incompetent, irrelévant, and immaterial. 
The Court: The objection is overruled. 
PI’ff’s counsel duly excepted. 


Q. Go on; state what you heard and when you heard them? 
A. I never heard them say anything in regard to doing this kind 
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of business, only when we were going up to and from meals; we 

usually went up together to dinner. I heard them say that 
U7 before the bankrupt law was out of existence, or about that 

time, if they would have large sales and get all the money 
they could they would not pay their creditors. T don’t recollect of 
their saying about what time they would fail, but have heard them 
say if they had a yard of Rockport, Dakota, the men they had 
dealings with would not be so apt to find their property; they said 
it time and time again. 


Plaintiff's counsel to the word “ they” objected. 


Witness: Both of thera, several times; it was common. talk 
amongst them. 

Q. Was it talked over in the home when you were there ? 

A. No, sir; I never heard them say anything at the table. 

Q. Did they ever ask your opinion—what you thought of such a 
transaction ? 

A. They did. 

Q. Whether it would be all right to make monev that way ? 

A. I told them | didn’t know; they could do what they was a mind 
to about it. 

Q. This was a frequent occurrence, this talk ? 

A. Yes, sir. 
98 Q. About the time these talks niet did they start some 
yards out on the Jim, Dakota? 

A. Yes, sir. 

(). Where at? 

A. Rockport, Dakota; afterwards at Firesteel. 

Q. Did they take over much material there? 

A. Yes, sir; a good many loads. 

Q. Did this firm of Bates and Son earry a large stock of lumber 
while they were here in Sioux Falls? 

A. Yes, sir; they bought at one time, I think they told me, five 
hundred thousand feet ; they had it coming right along. 

Q. They had a large yard ? 

A. Yes, sir; a good sized yard. 

Q. At what time in the year did you go out to Rockport ? 

A. The same year, 1879, about December. 

(). December, 1879 ? 

A. Yes, sir; I think it was. 


: 
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Cross-examination by Mr. Swezey: 


Q. When did you quit the employ of Bates and Son ? 

A. In the year 1880, I think. 

Q. Don’t you know they dissolved in 1879? 

A. I don’t know whether it was 1878 or 1879 when I went out to 
Rock port. 

99 Q. Don’t you know they closed up the business at Rock- 

port before closing at Sioux Falls ’ 

A. I don’t know. 
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Q. Were you with them at the time they closed up business at 
Rockport? 

A. Yes, sir. 

Q. Was that the time they changed to Firesteel ? 

A. Yes, sir. 

(. Don’t you know that both of those yards were closed out before 
they closed here? 

A. No, sir. 

(. When did you commence work for them ? 

A. I commenced in 1878. 

Q). Did you have any difficulty at the time you was discharged 
from their employ? 

A. I never was discharged ; I quit therm at Rockport. 

Q. Did you have any little unpleasantness wiih them at that 
time? 

A. No, sir. 

Q. Have any difficult- about your accounts with thein ? 

A. No, sir. 

Q. What was the occasion of your leaving? 

A. I thought I had a better stake. I thought I could make more 
money than working for them. I went into the hotel business at 
Rock port. 

Q. Are you satisfied you worked for them any after October, 1879? 
A. I think not. 

(). Then you are mistaken about its being in December, 1879? 
100 A. That was 1878. 
Q. In 1878 you boarded with Bates and worked for them ? 

A. Yes, sir. 


Q. These conversations you speak of between them were in 


> 


your presence as you rode home? 


A. Yes, sir. 
(). In the presence of both these men, both said it? 
A. Yes, sir. 
Q. Do you know when the bankrupt law was repealed ? 
A. I don’t know; think it was 1878. 
Q. Was it before the. bankrupt law was repealed ? 
A. I don’t know. 
Q. Was it talked they were going through bankruptey ? 
A. No; I heard them say that the bankrupt law was done away 
with now, and they could not beat their creditors that way. 
Q. Were they joking about it? 
A. I don’t know whether they were joking about it or in earnest. 
Q. Now, what time of the year 1878 was it you heard such talk ? 
A. During the summer, all the while, it was common talk. 
Q. What months; didn’t they talk about anything else ? 
A. QO, yes. 
Q. They talked about that all — time ? 
A. Yes, sir; a good deal of the time. 
101 Q. At whose request did you come here as a witness ? 
A. At Mr. Wells’. 
Q. Where did you come from ? 
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A. Mitchell, Dakota. 

Q. When did you come? 

A. Came here yesterday morning. 

Q. You was here as a witness upon the trial last term in the other 

: case ? 

A. Yes, sir. 

Q. When did you go in the employ of these men? 

A. April, L878. 

Q. You are sure of that, are vou? 

A. Yes, sir. 

Q. In your examination in the other case last spring didn’t you 
locate these conversations in 1878, probably the first of April? 

A. Yes, sir; one time. 

Q. You say they commenced talking that to you when you first 
entered their employ ” | 

A. Not at the first start. 

Q. Didn’t you testify this conversation about bankruptcy was in 
April, 1878 ? 

A. It may have been. 

Q. Now you testify you went into their employ in April; were 
you their confidentiai hand ? 

A. I was. 

Q. Do yon know the bankrupt law was in foree in April, 1878? 

A. Probably was. 


102 . You say they talked about their not having the benefit 
of it? 
A. Not then; they talked about making money by beating their 
creditors. 


Q. Didn’t you, last spring, testify you did have trouble with them 
when you left their employ ? 

A. I don’t know as I eall it trouble; it troubled me, of course. 

Q. Didn’t you swear last spring that yen did have trouble with 
them when you left their employ; don’t you remember swearing to 
that? 

A. ‘No, sir. 

Q. What nionth did you leave their employ ? 

A. I think it was August, 1879. 

Q. You commenced work for them in April, 1878? 

A. Yes, sir. 

Q. Did you work continuously all that timo? 

' A. I did; part of the time at Sioux Falls and part of the time 
out West. 


Direct examination resumed: 


Q. What is your business now? 

A. Foreman of the Oshkosh lumber business at Mitchell. 

Q. You are in charge of the yard, are you? 

A. Yes, sir. | 

Q. Who is the general manager of that company in the Terri- 
tory ? 

A. H. W. Ross, here in Sioux Falls. 
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103 Q. You have been in their employ how long? 
A. About two years. 

Q. Had you and Bates & Son any partnership in a small store at 
the same time you were in charge of the lumber yard? 

A. Yes, sir. 

Q. Were you selling goods ? 

A. Yes, sir. 

Q. Did either of the Bates ever come out there and demand a set- 
tlement with you out there? 

A. No, sir. 

Q. At the time they removed their yard were they owing you ? 

A. Yes, sir. 

Q. Have they ever paid you ? 

A. We had a settlement here at Sioux Falls, but I didn’t consider 
it what was due me. 


W. E. Witvey, called and sworn in behalf of the defendant, testi- 
fied as follows: 

Q. Are you acquainted with Henry Callender, defendant in this 
case 

A. Yes, sir. 

Q. With Clark Bates and Chas. Bates? Examine that paper; see 
if that is your signature there. 

A. Yes, sir; it is (examining paper). 

Q. Do you remember the proceedings connected with an appraise- 

ment in the case of The City Bank of Minneapolis vs. Bates ? 
104 ~ Yes, sir. 
Do you remember who were the appraisors? 

i 2 r Cochran, Forde, and myself. 

Q. You remember making an appraisement of that property, do 
you? 

A. Yes, sir. 

Q. That is the list of property and values as you made them at 
that time (indicating paper)? 

A. Yes, sir; [| remember that. 

Q. Do you remember the meat and butter that was in those 
wagons? 

A. Yes, sir. 

Q. Did the appraisors take out those articles and weigh them? 

A. Yes, sir. 

Q. Was the vaiue you appraised them at here as listed in this 
list; was that the reasonable market value of those goods in this 
place at that time? “ 

A. Well, I think it might have been, perhaps, a little low. 

Q. That was your judgment then ? 

A. It had been laying there quite awhile; that is what we ap- 
praised it at; the meat especially, I think, was a little low. 

Q. What, if anything, else was low ? 

A. Nothing that I remember of; all the rest, | think, was ap- 

praised at fair value; the meat, I think, 7 was appraised one 
105 cent a pound lower than it ought to have been ; that was my 
judgment then, but the others thought it was enough. 
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Q. You had no interest in it individually? 
A. QO, no. 
Q. This lumber wagon that was appraised at twenty-five dollars ? 
A. I thought it was all it was worth. 
Q. That harness—twenty-five dollars? 
A. I thought that was all that was worth. 
Q. You went through all these articles—the meat, butter, beans, 
onions ? 
A. We went through them ail—weighed them all. 
Q. And that was a fair estimate, with perhaps the exception of 
the meat? 
A. Yes, sir. 
©. How much difference would it have made with the value of 
the meat? 
A. I think, if I remember right, there was something less than 
one thousand pounds of the meat. 
Q. You think it was appraised perhaps one cent less than it was 
actually worth ? 
A. It was sold at auction there in the barn afterwards. I don’t 
remember what it brought. 
Q. Were both these gentlemen present? 
A. Yes, sir. 
@. The two Bates? 
A. You, ar. 
@. Mr. Callender there also ? 
106 A. Yes, sir. 
Q. All taking part and having an interest at the time it 
occurred there? | 
A. Yes, sir. 
Cross-examination : 
Q. What part did Clark Bates, the young man, have in these pro- 
ceedings ? 
A. I could not say; he was there. 
Q. What did he do in the matter of that appraisement ; anything 
more than he was present? 
A. He was present and talked about it; I can’t say what; the old 
gentleman also. 
Q. Do you remember how much butter there was in this outfit ? 
A. I don’t remember; quite a lot of butter in tubs—put in tubs. 
Q. Do you remember how much flour there was? 
A. Well, there was—1 can’t tell—quite a lot of flour in sacks— 
quite a number of sacks. 
Q. Do you remember what rate you allowed him ? 
A. We allowed him what we thought it was worth. 
@. Can you remember what you allowed ? 
A. I can't. 
Q. Can you remember what you allowed for the onions and beans 
and the turkeys? 
A. I think the onions—it seems to me that the onions—well, I 
would not say. 


HENRY CALLENDER VS. CLARK B&. BATES. 49 


Q. Have you any distinct remembrance of what you allowed for 
any one article? 
107 A. I can’t tell at this time; we looked the stuff all over. 
Q. Do you know what you allowed for the tents and fix- 

tures ? 

A. We looked it all over; we calculated we allowed what it was 
worth. 

Q. Didn’t you allow what it would bring at sheriff's sale? 

A. What it would bring at cash. 

Q. Did you understand at that time you was appraising it at what 
it would bring at sheriff's sale? 

A. What it would bring in money at private sale; you understand 
things then was rather low and money was tight here. 

Q. You didn’t know at that time that it was your duty to appraise 
at sheriff's prices ? 

A. I knew it was our duty to appraise at what it would bring at 
cash. 

Q. Don’t you know there is a difference at sheriff’s sale and in 
open market ? 

A. Yes, sir. 

Q. Did you havea little trouble with Bates about a mechanic’s lien? 

A. Yes, sir; there was no trouble. He filed alien on my house for 
what money I owed him. 

Q. Your relations were unfriendly ? 

A. No, sir; I knew he ought to have his pay for what I owed 
him. 

—. Didn’t you get a little hot? 

108 A. No, sir. 


Direct examination resumed : 


Q. At the time the appraisement was made didn’t the appraisors go 
through and count the sacks of flour, taking care to credit the 
amounts ? 

A. Yes, sir. 

Q. Went to the coal-sheds and looked over everything—horses, 
sheds, scales, and everything else ? 

A. Yes, sir; we was at it half the day and half the night. 

Q. You appraised it all in one day, didn’t you? 

A. Yes, sir; one day and evening; yes, sir. 


Cross-examination resumed : 
Q. You commenced it one day and finish- it? 


A. Yes, sir. 

Q. Do you remember appraising some turkeys ? 

A. Yes, sir. 

Q. Do you know how many ? 

A. No, sir; there was a few. 

(. Was forty-two a few? 

A. I don’t think there was 42 there when I saw them; I know 
there was not. 

Defendant rests. 

7—-340 
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CLARK E. Bares, recalled in his own behalf, testifies as follows 


Q. Do you recognize this young man, Hummel, who was on the 
stand ? 
109 A. Yes, sir. 
Q. Was he in your employ or your firm in 1878 and 1879? 

A. Yes, sir; he commenced, I think, in the spring of 1878. 

Q. Was your father home at that time? 

A. He stayed at Luverne most of the time, loading the lumber on 
the teams to come over here. 

Q. How much of the time was he gone that spring? 

A. He was gone almost the whole time; — stay there through the 
week, come home Sunday, and go back Monday. 

Q. You have heard his testimony about a conversation between 
you and your father, riding up home to meals; did any such con- 
versation occur? 

A.’ No, sir; we never rode up to meals, for we had only one team, 
and father had them over to Luverne. 

Q. Did any such thing oceur during the summer? 

A. No, sir. 

Q. Or at any time? 

A. No, sir. 

Q. Any talk between you and your father about any such claims? 

A. No, sir. 

Q. Any thing about s-hemes for beating creditors ? 

A. No, sir. 

Q. Did you ever hear Hummel make any such claim until last 

spring ? 
110 A. No, sir. 
Q. Up to the time he.left your employ you never heard 
him make any such claim ? 

A. No, sir. 

Q. Was there any difficulty between your firm and Hummel ? 

A. We could not settle with him when I discharged him. 

@. When was the business closed out? 

A. Month of Junie or July, 1879—either June or July. 

Q. What became of the business at Rockport ? 

A. Moved to Firesteel. 

Q. Why did you move it? 

We thought we could sell it better there. 

Q. Was there then a prospect of a railroad there? 

A. Yes, sir. 

Q. W hat time was that business closed out at Firesteel ? 

A. Well, I think we didn’t continue business there not quite two 
months. 

Q. How much of a business did you do there at Rock port and 
Firesteel ? 

A. Our business -as mostly grain. The fall before we had a good 
many accounts; we collected in accounts in barley and oats; other 
grain was high, and we commenced that store over there; drawed 
over five or six loads of lumber a week. 
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111 Q. How long before your settlement with the creditors that 
you closed out that business? 

A. Probably a month or two. 

(. Was there any property left over there belonging to the firm 
at the time of the attachment? 

A. No, sir. 

(). What was there of that little store there? 

A. We told him that, if he had, he had something like one hun- 
dred dollars; he put that in provisions; we put in about the same; 
he was to have half of the profits on the things in the store. 

®. Where was the store? 

A. Store and office together; we built a building principally to 
hold grain in; we had it filled with oats and barley ; he had in the 
front the store and office; he had some shelves on one side of it. 

(). State how you came to discharge Hummel—what occurred ? 

A. He could not give account of the lumber that we had sent 
over there—of the sales. 

Q. Who settled it with him ? 

A. I went over to settle it with him. 

Q. In what condition was he when you found him there? 

\. He had been on a spree; Mr. Cole had wrote me a letter tell- 

ing me to come over, that Hummel was sick abed; that he 

112 +~=was not able to attend to business; wanted me to come over 
as soon as [ could get there. 

Q. Did you then close out the business? 

A. Yes, sir; shortly after—few weeks after. 

Q. He was no longer in your employ ? 

A. No, sir. 


Cross-examination: 


Q. When did you go over to Rockport to make this settlement 
you talk about? 

A. When I closed the business there. 

Q. When did you go over to make the settlement? 

A. The latter part of June or the first of July. 

(). Did you testify in the examination in the case of Charles Bates 
vs. Henry Callender it was the latter part of July? 

A. I went over there probably every two weeks—perhaps it was. 

Q. When did vou go over there to make this settlement? 

A. I think probably in the month of July, as near as I can re- 
member. 

Q. At the time you went to make settlement, is not it a fact the 
lumber yard was closed out entirely ? 

A. No, sIr. 

©. Wasn’t it at Firesteel at the time of the settlement? 

A. No, sir; we tried twice to settle with him. 

@. When? 
113 A. Once, after I moved the lumber away. 
Q. Did you try to settle before you moved the lumber 

away ? 
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A. We went over there, and he could not give any account, and 
we took and moved the lumber away. 
Q. Did you examine the books ? 
A. Yes, sir; what books he kept. 
Q. Do you know how much you sent over there ? 
A. Leould tell at the time; I could not tell you now; I had an 
account how much we sent over. 
Q. You say you once had a talk about settlement after the removal 
of the yard from Rockport? 
A. Yes, sir. 
Q. Were you there when the yard was removed from Rockport 
to Firesteel? 
A. My father moved the lumber to Firesteel, or helped do it. 
Q. When was that ? 
A. Some time in July; I think it was some time in July. 
Q. After you got through over there, did you go up to Firesteel 
to see what lumber there was there at Firesteel ? 
A. At what time? 
@. At the time of this settlement. 
A. I went to Firesteel; I don’t know what time you speak 
of. 
114 Q. At the time of this settlement, did you go to Firesteel 
to see what lumber had been moved from Rockport to Fire- 
steel ? | 
A. At the time of the settlement there was no lumber moved to 
Firesteel. : 
Q. Do you say you made a settlement one time after it was re- 
moved ? 
A. We tried to; yes, sir. 
Q. At that time had you been to Firesteel to ascertain what lum- 
ber there was ? 
A. At what time I could not tell you. 
Q. Do you know how much lumber there was at Firesteel at the 
time of the settlement that had been taken from Rockport ? 
A. No, sir. 
Q. Then you didn’t know anything about what lumber had been 
taken to Firesteel, except Hummell’s statement ? 
A. He didn’t account for it at all; I claimed there was some 
missing. 
Q. How do you know there was some missing ? 
A. Because we had sent the lumber over there. 
Q. Were you there when the lumber was taken to Firesteel ? 
A. No, sir. 
Q. You state you had not been to Firesteel to see what lumber 
was there? : 
A. No, sir. 
115 Q. Now, how do you know that all the lumber that Hum- 
mell had at Rockport was not sent to Firesteel ? 
A. Because the books didn’t show what became of the lumber. 
@. Would the books show where it was sent? 
A. It ought to. 
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Q. Then I suppose if he had wrote down what was sent to Fire- 
steel you would take that rather than go to Firesteel ? 

A. Yes: that would be the best. 

Q. Then you had enough confidence in the man to take his state- 
ment ? 

A. The books didn’t show nothing. 

Q. You didn’t go to Firesteel to see whether he had sent it up 
there, you say? 

A. Father took what lumber there was there, but he had kept no 
account of it. , 

Q. Iam asking you what you know about it ; you say you was 
out there before the lumber yard was sent away from Rockport? 

A. Yes, sir. 

Q. Did you take any invoice of the stock of lumber and goods 
that were there at that time. 

A. I did the last time that I was there. 

Q. What time do you mean, now; what time did you take the 

Invoice ? 
116 A. May have been three or four weeks before we moved the 
lumber away. 

Q. Who was there with vou ? 

A. Mr. Hunmell. 

Q. Did you and he go through the yard and measure up the 
lumber? 

A. Yes, sir; seen how much it was. 

Q. Then what did you do? | 

A. Seen how it compared with what was sent there. 

Q. What else? 

A. That is all. 

(). That is before the settlement ? 

A. That was the time we tried to settle. The latter part of July 
I went over there; he claimed we owed him some money and I paid 
it to him. 

Q. You say you made an inventory of that lumber? 

A. Yes, sir. 

Q. Did you, when you made settlement, take an inventory of the 
lumber on hand—yes or uo? 

A. I took an inventory three or four weeks before the last settle- 
ment. 

Q. Did you, when you made settlement, take an inventory of the 
lumber on hand—yes or no? 

A. Yes, sir; three or four weeks before we moved the lumber up 
there. 

Q. Did you testify at the last term of court, in answer to this 
question, “ Did you, when you made settlement, take an inventory 
of the stock of lumber on hand?”—did you answer, “ Charles had 

an inventory ; no, sir?” 
117 A. I could not tell you. 
Q. Did you testify at the last term of court, in answer to the 
question, “Did you make an inventory ?”—did you answer at the 
time, “ No, sir?” 
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A. I don’t remember now. 
Q. Which is correct ; did you make an inventory or not? 
A. I did, three or four weeks before the lumber was moved. 
Q. How did you look it over to find it out? 
\. I would not be sure which did measure ; there was half a dozen 
loads of lumber. 
Q. Then you did make an inventory? 
A. Yes,sir; at that time. 
@. What time? 
A. Three or four weeks before the lumber was removed. 
(. Was it at the time you had settlement with him? 
A. At the time we attempted to settle; we didn’t settle at that 
time. 
(. Did you take his statement of the amount sold, he had made, 


of lumber? 
A. Yes, sir. 
Q. Had this lumber been shipped to Firesteel before the settle- 
ment? 
A. Not before settlement; I was speaking of the inventory. 
Q. Was Mr. Hummel there the last time you went to Firesteel ? 
A. I think he was. 
118 Q. In charge of the yard? 
A. The last time? The last time I was there there was no 
yard there. 
Q. Weil, the last time you went out to see Hummel the yard had 
been moved ? 
A. Yes, sir; I was going to Firesteel and I stopped to see him. 


» 


Cuas. Bates, recalled, testified as follows: 


Q. Did you hear Mr. Hummell’s testimony in regard to some con- 
versations between you and Clark Bates in regard to your debts and 
creditors—your affairs? 

A. Yes, sir. 

Q. State to the jury whether there was anything of that kind 
occurred. 

A. In the first place, I never went up to the house with him while 
he worked here; I went over always on Monday morning, either to 
Beaver creek or Luverne, with stage or my own team; I never went 
up to the house with him, either with the team or on foot, whilst he 
was here. 

Q. Was there ever any such talk? 

A. No, sir; never. 

Q. Any thing from which he could manufacture such a statement ? 

A. No, sir: only out of a lie or some foolish statements: it looks 

foolish, anybody can see, such a fellow as that; I would not 
119 tell him such a thing as that; he must take me as a fool. 


Plaintiff rests. 


Def’t’s counsel offered in evidence stenographer’s minutes in case 
of Chas. E. Bates vs. Henry Callender, in Clark Bates’ testimony, 
no objection being offered by plaintiff’s counsel. 
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120 Exuipir 1. 


Territory oF DaKora, | a 
Minnehaha County, {°° 


In the District Court of the Fourth Judicial District. 


City BANK oF MINNEAPOLIS 
vs. 
CHARLES Bates and CLarK E. BaTEs. 


To said plaintiff or his att’y, Henry Callender, sheriff of said county: 
You are hereby notified that I claim, as exempt under the laws 
of said Territory, the following personal property levied upon and 
taken into custody by said sheriff by virtue of the warrant of at- 
tachment in this case, to wit: 4 sacks of onions, 10 or more bushels 
of beans, 1,135 lbs. of pork, 800 Ibs. of flour, 3 bushe!s of pop-corn 
490 lbs. of butter in firkins, 20 or more bushels of oats, one large 
tent & fixtures, one stove & apparatus, new double set of harness, 
one wagon with appurtenences, lot of provisions, blankets, wagon 
sheets, revolvers, and all other articles of property taken with the 
above and now in your possession at the livery stable of Henry 
Callender in Sioux Falls; also 42 turkeys seized by said sheriff, and 
loat of oats in office, and that | demand the return of said 
121 property to me forthwith, and that I am ready to proceed in 
an appraisement of the same as provided by law, and have 

selected one W. T. Perry as one of the appraisers in the matter. 

November 11th, 1879. ; 
CLARK E. BATES, 
By PETTEGREW & SWEZEY, 
His Att’ys. 


Exuipir (2.) 


Territory or DaKora, | 
County of. Minnehaha, | 


F 88 6 


In District Court, 4th Judicial District, within and for said County. 


City Bank or MINNEAPOLIs, PI’ff, 
vs. , 
CHARLES Bates and Crark E. Bares, Doing Business as C. Bates 
and Son, Def’s. 


The plaintiff in the above-entitled action hereby gives to the 
aforesaid defendants notice that said plaintiff is ready and wiil pro- 
ceed to take an appraisement of all the property attached under and 
by virtue of a warrant of attachment in said cause issued, and you 
are hereby notified to select an appraiser to appraise the said prop- 


erty so attached. 
R. J. WELLS, 
Att'y for PUff. 
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TERRITORY OF Dakota, | _. 
County of Minnehaha, 


In District Court, 4th Judicial District, within and for Minnehaha 
County. 
City BANK or MINNEAPOLIS, Minnesora, PI’ff, 
v8. 
CHARLES Bates & Crark E. Bares, Doing Business as C. Bates and 
; Son, Def’ts. 


We, T. T. Cochran, John Forde, and W. E. Willey, disinterested 
citizens of the county of Minnehaha, D. T., being selected as ap- 
praisers, John Forde being selected by the defendants above named 
and 'T. T. Cochran by the plaintiff above named and W. E. Willey 
by T. T. Cochran & John Forde, being first duly sworn, says, each for 
himself, that he will truly and honestly and impartially appraise 
the property of said debtors, the defendants above named. 

T. T. COCHRAN. 
JOHN FORDE. 
W. E. WILLEY. 


Subscribed and sworn to before me this 13th day of November, 
A. D. 1879. 
HENRY CALLENDER, 
Sheriff Minnehaha Co., D. T. 


123 Exar 2. . kT. G. B. 


Territory oF Daxora, | 
County of Minnehaha, f 


83: 
In District Court, 4th Judicial District, within and for Minnehaha 
County. 


City BANK MINNEAPOLIs, PI’ff, 
U8. 
CHARLES Bates and CiarK E. Bares, Doing Business as C. Bates 
and Son. 


I, Henry Callender, sheriff of the county of Minnehaha, D. T., and 
T. T. Cochran and John Forde and W. E. Willey, disinterested free- 
holders of the said county, hereby certify that the following is a true 
inventory of all the property seized by me, the said sheriff, on a 
warrant of attachment issued in the above-entitled action out of the 
district court of the 4th judicial district, which comprises and in- 
cludes the county of Minnehaha, together with a statement of the 
personal property taken into custody of said sheriff on said warrant, 
and the value of each article of personal property, and also a true 
statement of such articles thereof as are perishable, as the same has 
been appraised by me. | 
HENRY CALLENDER, Sheriff. 
T. T. COCHRAN. 

JOHN FORDE. 
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Territory or Daxora, } 
County of Minnehaha, | 


In District Court, 4th Judicial District, within and for Minnehaha 
County. 


City Bank or MINNEAPOLIS 
vs. 
CuarvLes Bates & CLarK E. Bares, Doing Business as C. Bates & 
Son. 


Inventory of property attached in the above entitled action. 


Te 8 EE Eee 25 00 
ClO FORO OF CRUD © FERS ccccccceun co ccccsessneeee 80 00 
Come Get GF BOW ROUGE ccennecnccecnccunccundenn eee 25 00 
Contents of Gwe IRESE WORN <.0..0cccncancscudsmenen 236 00 


(2nd page.) 


One lumber office & sheds attached .........-.........- 75 00 
E RAP CERI 20600 cov annesnnnsdncccesncemmninees eee 
1 coal-shed & coal therein, situated on 10th St., Sioux Falls, 

Dy Riipwindiicentdesssatasaeieen cin with am went 119 00 
S Darvess & eowmbewls, GOO cnnccenmnnnsnwsmmenmiees 12 60 
3 cleo DOCK Of A000ERE...cccnneee cos: «commen 
1 span sorrel mares, with old harness and wagon ._..---- 160 00 
1 dwelling-house, known as Wm. Mason’- house ----.---- 7o 00 


I, Henry Callender, sheriff of Minnehaha county, D. T., certify 
that the above inventory is a true copy of the original. 


HENRY CALLENDER. 
EXxuHIpir 3. 


125 ‘Territory or Dakorta,]... 
Minnehaha County, {”° 
I, E. W. Caldwell, of Minnehaha county, Territory of Dakota, 
being duly sworn, depose and say that I am a publisher of the 
Dakota Pantagraph, a weekly newspaper published in said county 
and Territory,and in general circulation in Minnehaha county, 
Dakota Territory, and that the annexed notice of dissolution was 
published in said paper in the issues of October 22d and 29th and 
November 5, 1879. 


k. W. CALDWELL. 


Subscribed and sworn to before me this 12th day of November, 
187%. , 
[SEAL | JACOB SCHAETZEL, Jr., 
Notary Publie, D. T. 
S— 340 
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Dissolution Notice. 


The firm of C. Bates & Son, dealers in lumber and fuel, is this day 
dissolved by mutual consent, the senior of the firm retiring. The 
fuel business will be continued by the junior member, who will 
receipt for all accounts due the late firm, and debtors are earnestly 
requested to make immediate settlement. 

Sioux Falls, D. T., October 21, 1879. 

C. BATES & SON. 

Notice. 


126 ~=Exauripit “C,” Being the First Leaf of Book of Accounts In- 
troduced in Evidence. 


A I seen lemsielaneapaiciibamaniniad $500 00 
Capital : 
i $500 00 
Sheds & office .._-- AS ALLE AR Sela Cag a URE SES 100 00 
CE TE os oe Re PRUE ae Se iii la 100 00 
700 00 
a ii 30 00 
10? tons egg coal, Ist 
8} range Be Oe i iintieisiesiisinenensiahceisniiniimalinneie 270 OO 
73 nut 
1,000 00 


127. ‘Territory or Daxora,) _ . 
Minnehaha County, {°° 


In the District Court within and for said Minnehaha County, 4th 
Judicial District. 


City Bank, MINNEAPOLIS, MINNESOTA, 
v8. 
CHARLES Bares & Ciark E. Bares, Doing Business as C. Bates & 
Son, Def’ts. 


The Territory of Dakota sends greeting to Charles Bates & Clark E. 
Bates, doing business as C. Bates & Son, the aforenamed defend- 
ants: 

You are hereby summoned and required to answer the complaint 
of the above-named plaintiff, a copy of which is herewith served 
upon you, and to serve a copy of your answer upon the subscriber, 
at his office, in the village of Sioux Falls, D. T., within thirty days 
after the service of this summons on you, exclusive of the day of 
such service, and if you fail to answer this complaint within that 
time the plaintiff will take judgment against you for the sum of 
eight thousand three hundred and fifty-four, $8,354.20, dollars and 
twenty cents, with interest thereon from June 3, 1879,on $951, and 
from July 21st, 1879, — $3,209.20, and from August 21, 1879, on $1,600, 
& from Sept. 6th, 1879, $2,614.65, besides the costs of this 
action. 


a 
* 


—-_ 


4 


~ 


4 
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128 Dated at Sioux Falls, D. T., this 10th day of November, A. 
D. 1879. 
R. J. WELLS, 
Plaintiff’- Att'y. 


| hereby certify that the within summons and complaint came to 
my hand Noy. 10, 1879, and was by me personally served on the 
within-named defendants, Charles Bates & Clark E. Bates, on the 
lith day of Nov., 1879, by delivering to and leaving with each of 
them separate & true copies of the within. 

Done within Minnehaha county, D. T. 

HENRY CALLENDER, 
Sheriff Minnehaha County, D. T.. 


Fees : 
ET She OE ARIE TR TER 60 
pe ig Rae energy Mapes mime ey 50 
LT onnunenninwns ceminneeie 50 
Mileage is ileal aaa ea as 20) 


129 Territory or Daxora, } , 
County of Minnehaha, f° 


In District Court, 4th Judicial District, within and for Minnehaha. 
~Crry BANK or MINNEAPOLIS County, Minnesora, PI’ff, 
v8. 


CuarLes Bates & CLark E. Bates, Doing Business as C. Bates & 
Son, Def’s. 


The plaintiff in the above-entitled action complain- and alleges— 

I. That it is now, & for some years prior to the date hereof has 
been, a corporation duly organized and existing under. the laws of 
the State of Minnesota for the purpose of transacting a general 
banking business, and is doing business as such in its said corporate 
name. 

II. That on the third day of June, A. D. 1879, at Minneapolis, 
Minnesota, said defendants made their promissory note in writing, 
whereby they promised to pay to the order of C.S. Philbrick and 
Company nine hundred thirty-one and ;°y’5 dollars; which note is 
in words and figures as follows, to wit: 


130 $931.00. MINNEAPOLIS, MINN., June 3, 1879. 

Three months after date we promise to pay to the order 
of C. S. Philbrick & Co. nine hundred thirty-one & 79; dollars, at 
the City Bank, Minneapolis, value received, with interest at twelve 
per cent. per annum. 


No.— Due—. C. BATES & SON. 
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IT. That the said C.S. Philbrick and Company endorsed the same 
to the plaintiff for value before maturity. 

[1l. That the defendants have not paid the same. 

Second. For a second cause of action plaintiff alleges— 

I. That on the 21st day of July, A. D. 1879, at Sioux Falls, D. T., 
said defendants, by their promissory note in writing made, promised 
to pay to the order of Merrim: an, Barrow and Company three thou- 
sand two hundred nine & ;3°5 dollars ($3,209.20) ; which note is in 
words and figures as follows: 

$3,209.20. Sroux Fats, D. T., July 21, 1879. 

Three months after date we promise to pay to the order of Merri- 
man, Barrows & Co. thirty-two hundred two hundred nine & #5 
dollars, at the City Bank, Minneapolis, Minn., value received, with 
interest at the rate of 12 per cent. per annum until paid. 

9456. Due Oct. 24. 
BATES & SON. 


131 II. That the said Merriman, Barrows & Company endorsed 
the same to the plaintiff before maturity and for value. 

III. That the defendants have not paid the same. 

Third. For a third cause of action plaintiff alleges— 

I. That on the twenty-first day of August, A. D. 1879, at Sioux 
Falls, D. T., the defendants, by their promissory note in writing 
made, promised to pay to the order of Merryman, Barrows and Com- 
pany sixteen hundred dollars; which said note is in words and 
figures as follows, to wit: 

$1,600.00. Sroux Fatrs, D. T., August 21, 1879. 

2 months after date we promise to pay to the order of Marsimais. 
Barrows & Co. sixteen hundred ;,9 dollars, at Minneapolis, value 
received, with interest at the rate of 12 per cent. 

No. 9532. Due 21-24 Oct. 

C. BATES & SON. 


Il. That the said Merriman, Barrows and Company indorsed the 
same to the plaintiff before maturity and for value. 
Ill. That the defendants have not paid the same. 
152 Fourth. For a fourth and further cause of action against 
said deferidant, plaintiff alleges— 

I. That on the sixth .day of September, A. D. 1879, at Sioux 
Falls, D. T., the defendant, by their promissory note in writing 
made, promised to pay to the order of Merriman, Barrows and Com- 
pany twenty-six hundred fourteen 7% 5 dollars ; which said note is in 
words and figures, as follows, to wit: 


$2,614.65. Sioux Fats, D. T., Sept. 6, 1879. 
2 months after date we promise to pay to the order of Merriman, 
arrows & Co. two thousand six hundred & fourteen 553, dollars, at 
Minneapolis, value received, with interest at the rate of 12 per cent. 
No. 9600.. Due Nov. 6-9. 
BATES ' 
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II. That the said Merriman, Barrows and Company indorsed the 
same to the plaintiff for value and before maturity. 

[1]. That the defendants have not paid the same nor any part 
thereof. 

Wherefore the plaintiff demand- judgment against said defend- 
ants for the same—eight thousand three hundred fifty-four and ,7% 
dollars—together with interest on $931.08 thereof from the 3d day 

of June, 1879, and interest on 83,209.08 thereof from the 2 
1383 day of July, A. D. 1879, and interest on $1,600 thereof from 
the 21st day of August, A. D. 1579, and interest on $2,614.65 
thereof from the sixth day of September, A. D. 1879, besides the 
costs of this action. 
R. J. WELLS, 
PU i's Att'y. 


134 Warrant of Attachment. 


TERRITORY OF DAKOTA, | 
Fourth Judicial District, 5 


In the District Court in and for Minnehaha County. 


8 Ss hs 


City BANK, MINNEAPOLIS, MINNESOTA, 


Us. 
CHarvLes Bates & CLARK E. Bates, Doing Business as C. Bates & 
Son. 


The Territory of Dakota to the sheriff of the county of Minnehaha, 

Greeting: 

Whereas an application has been made to me for a warrant of 
attachment against the property of Charles Bates and Clark E. Bates, 
defendants, in an action in district court for said Minnehaha county, 
wherein The City Bank, Minneapolis, Minnesota, is plaintiff, and 
Charles Bates and Clark E. Bates are defendants; 

And whereas the affidavit of Ruthven P. Thompson, the agent of 
said plaintiff, which has been presented to me on such application, 
states that a cause of action upon contract for the recovery of money 
exists against said defendants in favor of said plaintiff, and that the 
sum of eight thousand three hundred fifty-four & 4%, dollars is due 
from the said defendants to the said plaintiff upon four several 
promissory notes, made & executed by the said defendants, which 

constitutes the plaintiff’s demand against the defendants in 
135 said action, and that the said defendants have assigned, dis- 

posed of, and secreted their property with intent to defraud 
their creditors, and are about to remove their property from the 
Territory with intent to defraud their creditors, and that plaintiff is 
entitled to said attachment, according to the provisions of article 
4, chapter II, of the Code of Civil Procedure, and it having given 
the undert king required by the provisions of the aforesaid chapter 
and article of said Code of Civil P rocedure: 

Now, you are hereby commanded and required to attach and safely 
keep all the property of said defendants —— ——, within your 

“ve — exempt from execution, or so much thereof as may be 
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sufficient to satisfy the plaintiff’s demand, above stated, together 
with costs and expenses, as security for the satisfaction of such | judg- 
ment as said plaintiff may recover in said action, unless the defend- 
ants give you security, by the undertaking of at least two sufficient 
sureties, in an amount suflicient to satisfy said plaintiff’s demand, 
besides costs, or in an amount equal to the value of the property 
which has been or is about to be attached, in which case you will 
take such undertaking ; and when this warrant shall be fully 
136 executed or discharged you are required to return the same, 
with your proceedings thereon, to this court. 

Witness the Hon. J. 8. Kidder, judge of the district court in wil 
for said Minnehaha county, and the seal of said court, this 10th of 
November, 1879. 

[SEAL. ] CYRUS WALLS, 
Clerk: of Court. 


Ex. 4. 


The within warrant of attachment came to my hands Nov. 10th, 
1879, and was by me served as follows, to wit: 

On the 11th day of the same month attached— 

One old lumber wagon. 
“ yoke of oxen & yoke. 
“ set new horses. 

Contents of 2 loaded wagons. 

One lumber office and shed attached. 

One hay-scale; one coal-shed & coal therein, situate on 10th St., 
Sioux Falls, D. T. 

8 barrels & contents; 1 office book of accounts. 

And on this 12 day of Nov., 1879, the following goods were by 
me attached, to wit, one span sorrel mares, old wagon, harness, one 
dwelling-house, as W. Mason’s. 

HENRY CALLENDER, 
Sheriff Minnehaha Co., D. T. 


137 ee A eS 


TERRITORY OF DAKOTA, a 
Fourth Judicia il District, & 


In the District Court in and for Minnehaha County. 


City BANK, MINNE APOLIsS, Minnesora, PI’ff, 
vs. 
CHaRLeEs BATEs & Cueen K. Bares, Doing Business as C. Bates & 
Son. 


Territory oF Dakota, | 


. ' - S88 
Minnehaha County, j 


Ruthven 5. Thompson, being duly sworn, on oath says he is the 
agent of the plaintiff in the above-entitled action, & further says 
that Charles Bates & Clark E. Bates, the defendants 7 the above- 
entitled action, are justly indebted to the City Bank, } lig 


— 
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Minnesota, in the sum of eight thousand three hundred & fifty-four 
yy dollars, and interest thereon — costs, over and above all dis- 
counts and set-offs, which said sum is now due; and that a cause 
of action exists therefor in favor of said plaintiff and against said 
defendants, amounting to the said sum of $8,354.20, the grounds of 
which are as follows: One promissory note for $931.08 ; one prom- 
issory note for $2,614.65; one promissory note for $1,600; one 
promissory note for $3,209.20; and that the defendants have 
138 assigned, disposed of, and secreted their property with intent 
to defraud their creditors, and are about to remove their prop- 
erty from the Territory of Dakota with intent to defraud their cred- 
itors. 
That the defendant 


RUTHVEN B. THOMPSON. 
Subscribed and sworn to before me this 10th day of November, 


1879. 
CYRUS WALLS, Clerk. 
“i. aan 


139 Ex. “ M.” 
2d Inventory of Property Attached. 
City Bank Minneapo is, Mrxn., vs. C. Bates & Son. 


One span white liorses, harness, and wagon. 
Four sacks oats. 
One office desk & stool. 
Two new doors. 
Two common chairs. 
Six stirring-plows, new. 
One breaking-plow, ew. 
Nov. 20, 1879. 
HENRY CALLENDER, 
Sheriff Minnehaha Co., D. T. 
Ex. M. 


140 The evidence being closed the defendant’s counsel submit- 

ted to the court and asked the court to give the following re- 
quests or instructions to the jury, which were refused by the court, 
as shown by his indorsement upon the margin thereof “ refused,” 
and to which the defendant duly excepted. 

The instructions refused were as follows: 

Farther, a dissolution of the partnership of C. Bates & Son and a 
division of the effects and moneys of the firm between the two mem- 
bers of the firm, Clark Bates and Charles Bates, would be, unless 
done with the consent of the firm creditors, void as against such 
creditors. No dissolution of any kind thus made can effect creditors 
rights, and if the said parties assumed to divide up their property 
and then set up individual claims of exemption to the same, such 
/- sty. —. 9t be maintained as against firm creditors, for the firm 
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property or the proceeds thereof is just as liable for the joint debts 
after such a division as it was before. Again, when the benefit of 
the exemption law is claimed by a p: artnership and the right 
asserted thereunder to have the $1,500 set off to the claimants, as by 
law provided, it is incumbent on the debtors to submit to an appraise- 
ment of all their partnership property, and this without 
141 __—sreference to any division of the same made between them- 
selves; and, after such appraisement made in the manner by 
law provided, it is their privilege to select, if over the limitation in 
value, the amount of fifteen hundred dollars in value, leaving the 
remainder subject to legal process; and, now, if the claimant debtors 
refused to have such appraisement, or if they kept back, detained, 
or concealed their personal property, or any part thereof, so that it 
could not be appraised, then they are not entitled to the benefit of 
the exemption law and their claim to the property taken on the 
writ of attachment by the officer may be disregarded. Refused.—J. 
P. Kidder, judge. 

III. A debtor is insolvent, within the meaning of the law, when 
he is unable to pay his debts from his own means as they become 
due, and if it should appear to you from the evidence that the firm 
of Bates & Son were insolvent at the time of their alleged dissolution 
of partnership, then they had no right to make such dissolution 
and a division of their partnership property as against firm ecredi- 
tors, and any division of partnership property thus made is void as 

against such creditors, and all such property must remain 
142 as partnership property, subject to the right of firm credi- 

tors, except that the partnership might claim one ex- 
emption of $1,500 in value out of said property; and if it 
should appear to you from the evidence that this plaintiff, as an 
individual, makes a claim of exemption in property which had 
been the property of Bates & Son, and was divided up by the part- 
ners just prior to the levy and seizure of the same by the sheriff on 
an attachment against the firm, then such claim cannot be main- 
tained if said firm were insolvent as aforestated. Refused.—J. P. 
Kidder, judge. 

You are further instructed that if it should appear to vou from 
the evidence that the firm of C. Bates & Son, a partnership, dissolved 
and divided up among themselves their partnership property and 
moneys, and at the time of suck division were insolvent, then, as 
against the creditors of said firm, such dissolution and division of 
property was void, and the partners cannot from the property so 
divided maintain the right or claim of individual exemptions to the 
amount of $1,500 each. The claim of exemptions, if any In said 
property, must have been a claim as a partnership, and the plaintiff 

‘annot recover in thisaction. Refused.—J. P. Kidder, judge. 

145 The court refused to give defendant’s requests above, and 

to such refusal the defendant’s counsel then and there duly 
excepted. 


And the case having been argued by counsel for the parties, the 
court. thereupon instructed the jury as follows: 
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GENTLEMEN OF THE JURY: This action was brought to recover 
damage for the wrongful conversion of certain personal property 
claimed by the plaintiff as exempt from sale on legal process, and 
the property is so claimed under that provision of our law which 
provides that a debtor may, in addition to certain enumerated arti- 
cles deemed absolutely exempt, select from all other of his personal 
property goods, chattels, merchandise, money, or other personal 
property, not to exceed in the aggregate $1,500 in value. In order 
to give the debtor an opportunity to secure the benefit of this ex- 

emption the law requires that, in all cases of a levy upon 
144 __— personal property by a sheriff, he must give notice thereof to 
the debtor or to some one of the persons therein named for 
him, and the debtor must thereupon claim or demand the benefit 
of his exemption within three days after such notice from the office. 

No form of demand on the part of the debtor is required, only it 
should be a clear and distinct claim or demand on his part for the 
benefit of his exemptions. 

Upon a claim for property as exempt by limitation of value, as in 
this case, the same is required to be determined by an appraisement 
made under the directions of the officer, which appears to have been 
made in this case in substantial compliance with the statute. 

Irom an appraisement so made under the provisions of this law, 
if over $1,500, the debtor may select and retain the amount in value 

of $1,500, leaving the remainder, if any, subject to legal process. 
145 (The two requests by defendant are given.) 

I. This is an action brought by the plaintiff to recover dam- 
ages against Henry Callender, charging that said defendant, pretend- 
ing to act as sheriff of Minnehaha county, forcibly seized and carried 
away certain personal property then belonging to the plaintiff under 
and by virtue of a certain writ of attachment issued out of this 
court wherein The City Bank of Minneapolis was plaintiff and this 
plaintiff and another, Charles Bates, were named as defendants, and 
the property so seized and carried away the plaintiff claims was his 
property and exempt from such attachment. Given.—J. P. Kidder, 
judge. 

The defendant answers admitting the allegations of the plaintiff 
as to his official character, and justifies the alleged taking under the 
writ of attachment mentioned, asserting that the property seized 
under and by virtue of the writ was partnership property belonging to 
the firm of C. Bates & Son, and that the said firm, after having claimed 
the benefit of the exemption law on behalf of said partnership in 
and to said property, failed and refused to submit to an appraise- 
ment of the whole of their personal property but detained and kept 
back a portion of the same from the appraisers chosen to make the 

appraisement. 
146 II. Now, under the law of this Territory a partnership firm 
can claim one exemption of $1,500 in value and not a sev- 
eral exemption to each partner, or the alternative property so ap- 
plicable, and if you should find from the evidence that the prop- 
erty, to recover the value of which suit is now brought, was at the 
time of the attachment levy partnership property of the firm of C, 
Y—34U 
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Bates & Son and was purchased with money of said firm, or that 
they claimed the same and offered to have or did have the same 
appraised as partnership property, then this plaintiff cannot recover 
in this action, and your verdict should be for the defendant. 
Given.—J. P. Kidder, judge. 

Now, the plaintiff claims that he was the owner of the property 
mentioned in the complaint at the time it was taken as his own in- 

dividual property, and although some of it shortly before 
147. may have belonged to the copartnership of C. Bates & Son, 

yet the member- of that firm, the court charges you for the 
purpose of this trial, had a legal right, upon a dissolution of the firm 
and a settlement between them, to divide and apportion their prop- 
erty and acquire each a specific portion thereof in severalty as his 
own separate property; and if you find from the evidence that the 
plaintiff did in fact acquire a portion of the property in question 
about October, 1879, from said firm, by agreement with his copart- 
ner, in consideration of certain other property retained by him out 
of the partnership property, and thereby becime and was at the 
time of the levy the actual, bona fide owner thereof, tien his owner- 
ship and title as to such portion cannot be impaired by the fact that 
it may have formerly belonged to said firm. 

The written demand introduced in evidence in this case is suffi- 
cient in form under our law, and if you find from the evidence that 
this demand was about Nov. 41th, 1879, and within three days after 

the levy served upon the defendant on behalf of the plaintiff, 
148 then this would be considered a sufficient compliance with 

the,statute in regard to his claim for the benefit of his exemp- 
tions. 

As — the appraisement in this case it was properly taken in the 
suit in which the attachment was issued. 

And the rights of this plaintiff to the property in question are not 
to be impaired or affected by the fact that he was joined as a de- 
fendant with his late partner, Charles Bates, in the suit in favor of 
the City Bank, or by the further fact that the other property claimed 
by his codefendant was included in the appraisement in that suit. 

The court further instructs you that if you find from the evidence 
that the plaintiff was the owner of the property in question in this 
case at the time it was seized upon the attachment, and that on or 
about Nov. 11th, 1879, and within three days after the levy, the 
plaintiff distinctly informed the defendant of his claim under the 

exemption law, and demanded the return of the property as 
149 exempt, and that an appraisement of such property was duly 

had under the direction of the defendant, in substantial com- 
pliance with the requirement of the statute, as explained to you, 
and that by such appraisement the value of the property so claimed 
by this plaintiff was found to be less than $1,500.00, then the plain- 
tiff is entitled to recover in this action. 

If you do not so find your verdict should be far the defendant. 

Upon the question of the value of the property in controversy the 
valuation contained in the appraisers’ inventory is not to be regarded 
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by you as the proper measure of damages, but its value should be 
determined by all the evidence given on this trial. 

And in case you find for the plaintiff, in considering the amount 
of damages, you are instructed that this is an action, not upon con- 
tract, but for an alleged wrong, or tort, as it is termed i in law, and in 
such an action the measure of damage is the amount which will 
compensate the plaintiff for all loss’or harm proximately caused by 
the wrong, whether it could have been anticipated by the parties 

at the time or not. Under this rule the plaintiff is entitled, 
150 in the first place, to the value of the property at the time of 

the conversion, with interest at seven per cent. per annum 
from that time to the time of this trial. and also a fair compensation 
for his time, properly expended, in pursuit of the property, as shown 
by the evidence; and further, under the rule above given, in case 
you fitid that the plaintiff sustained any damages by re-son of hav- 
ing men and teams employed for carrying on his business, and that 
his business was broke- up by the wrongful act or conduct of the 
defendant, then the plaintiff is also entitled to damages for all actual 
loss caused by the delay of men and teams and the breaking up of 
his business, and by being deprived of the means of carrying on the 
same, as shown by the evidence. 

And it is a further provision of the law that in an action of this 
kind, if the defendant has been guilty of oppression or malice, actual 

or presumed, the jury may, in addition to all the actual dam- 
151 age, give damages for the sake of example, and by way of 
punishing the defendant for his wrongful conduct. 

And, in this connection, if you find from the evidence that the 
defendant was satisfied it was his duty to return this property as 
exempt, and that he knowingly and wilfully refused to do so, whether 
of his own accord or instigated by others ‘for whom he was acting, 
with the purpose and intent of vexing, annoying, harrassing, or op- 
pressing the plaintiff, then, for such conduct in the matter, you may, 
in addition to all actual damages, give such damages, for the sake of 
example, as, in your discretion, may seem proper, not exceeding the 
amount of $1, 500.00, claimed in the complaint. 


J. P. KIDDER, Judge. 
To the giving of which charge the defendant then and there duly 


excepted. 


152 And the jury, having received the charge of the court, re- 
fused to consider of their verdict, and afterwards, on Novem- 
ber 16th, 1882, returned into court their verdict as follows: 


Plaintiff's Verdict. 
CLARK E. Bares vs. Henry CALLENDER. 


We, the jury, find the issues in this case for the plaintiff, and 


assess his damage at the sum of fifteen hundred dollars. 
GEORGE MILL, Foreman. 
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And within less than ten days thereafter, to wit, on the 20th day 
of November, 1882, defendant served upon plaintiff’s attorney notice 
of his intention to move for a new trial, designating the grounds 
upon which the motion would be made; and subsequently, on the 
22d day of Nov., 1882, the defendant filed his said motion for a new 
trial & notice of intention as follows: 


153 Territory or Daxora, Minnehaha County: 
In District Court. 
Crakk E. Bares, PIff, vs. Henry CaALLenper, Def’t. 


To Messrs. Winsor and Sweazey, pl’ff’s att’ys: 
« ’ a 


Please take notice that the defendant herein intends to move the 
court to vacate and set aside the verdict rendered in the above cause, 
and to grant a new trial upon the following grounds: 

First. The proof showed that the firm of Bates and Son claimed 
as exempt the property described in the complaint. 

Second. The evidence showed that the alleged dissolution of co- 
partnership of Bates and Son was not a bona fide transaction, but 
was merely formal, without any actual change of possession of the 
property. 

Third. The evidence did not show that any notice of the alleged 
dissolution was ever communicated to the creditor, the City Bank of 
Minneapolis. 

Fourth. The evidence showed that Clark E. Bates was not, 
154 in fact, the owner of the said property in the complaint de- 
scribed. 

Fifth. The evidence showed that the firm of Bates and Son 
agreed and submnitted to an appraisement of said property as firm 
property, and, therefore, plaintiff was not entitled to recover in his 
individual capacity. . 

Sixth. Excessive damages, appearing to have been given under the 
influence of passion or prejudice. 

IJ. Errors in law occurring at the trial and excepted to by de- 
fendant, viz: | 

(1.) The court erred in instructing the jury that although some of 
this property shortly before may have belonged to the copartnership 
of C. Bates and Son, yet the members of that firm (the court charges 
you for the purposes of this trial) had a legal right, upon the disso- 
lution of that firm and a settlement between them, to divide and 
apportion their property, and require each a specific portion thereof, 
in severalty, as his own separate property, and the court erred in 
giving the instruction next following, beginning with the words 
“And if you find from the evidence” and ending with the words 

“belonged to said firm.” 
155 (3.) The court erred in giving the instruction beginning 
with the words “ The written demand” and closing with the 
words “ the benefit of his exemption.” 
(4.) The court erred in giving the instruction following, beginning 
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with the words “As to the appraisement” and ending with the 
words “ appraisement in that suit.” 

(5.) The court erred in giving the instruction following, beginning 
with the words “The court further instructs you that if you find ” 
and ending with the words “entitled to recover in this action.” 

(6.) The court erred in giving the instruction commencing with 
the words “ And in case you find for the plaintiff” and ending with 
the words “in pursuit of the property as shown by the evidence.” 

(7.) The court erred in giving the instruction beginning with the 
words “ And further under the rule” and ending with the words 
“the same as shown by the evidence.” 

(S.) The court erred in giving the instruction commencing with 
the words “And itis further” and closing with the words“ for his 
wrongful conduct.” 

(9.) The court erred in giving the instruction commencing 
156 as follows: “ And in this connection” and ending with the 
words “claimed in the complaint.” 

(10.) The whole charge of the court as given tends to advise the 
jury that the plaintiff in this action had a right to claim as exempt 
the property in the complaint described and without reference to 
the proofs made, as to the same being partnership property of the 
firm of C. Bates and Son, and the same is misleading, as applied to 
the evidence in the case. 

(11.) The court erred in giving the instruction commencing 
“Upon the question of the value” and ending with the words “ on 
this trial.” 

(12.) The court erred in refusing to give the instructions and 
requests asked by defendant as the same are indicated and marked 
refused on the minutes of the court, viz., 5, 4, 5, & 6. 

(13.) The court erred in refusing to submit tothe jury the 'special 
findings No. 1 & 2 asked by the defendant. 

(14.) The court erred in changing the verdict of the jury by strik- 
ing out a portion thereof, to wit, the words “and costs.” 

Said motion will be made upon the minutes of the court. 

WILKES anon WELLS, 
Attys for Def’t. 


157 Judgment was thereupon, on Dec. Ist, 1882, entered for the 
sum of $1,528.75, in favor of plaintiff against said defendant. 

And upon the agreement of plaintiff and defendant, entered upon 
the minutes of the court, the hearing of this motion was continued 
until the Lincoln term of district court at Canton, D. T. 

The motion for a new trial having been presented, and the court 
having duly considered the same, it was by the court overruled and 
the defendant excepted, and time within which to present & serve a 
bill of exceptions was by agreement of counsel granted until the 
16th day of Feb., 1883; and because none of said exceptions so 
offered & made to the opinion & decision of the said court do ap- 
pear upon the record of the said trial therefore these exceptions are 
settled & made a part of the record in said action this 16th day of 
Feb., 1883, in said district. 
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JupGE: I have examined the foregoing bill and am satisfied with 
it as now presented. 
L. S. SWEZEY, 

Of PUff’s Alt’ys. 


158 Notice of Appeal from Judgment. 


TERRITORY OF DAKOTA, } nN 
4th Judicial District, {~~ ° 


In the District Court in and for the County of Minnehaha. 
CHARLES Bares, PI’'ff, vs. Henry CALLENDER, Def’t. 


Please to take notice that the defendant in the above-entitled action 
appeals from a judgmeut entered therein on the 29th day of May, 
1882, in favor of the plaintiff against the defendant for ten hundred 
& forty-eight dollars and seventy cents to the supreme court of the 
Territory. 

Yours, €e., 
WILKES & WELLS, 
Attorneys for Defendant. 

To Messrs. Winsor & Swezey, Esqs., attorneys for pl’ff, and Cyrus 
Walls, Esq., clerk of the district court of the county of Minnehaha. 

Due service admitted this 9th day October, 1882. 

WINSOR & SWEZEY, 
Att’ys for PU. 


Due service admitted this 9th day October, 1882. 
CYRUS WALLS, 
Clerk Dist. Cow. 
iy B. M. AVERY, 
Deputy Clerk of District Court for Minnehaha County. 


159 ‘Territory or DaKorva, | | 
’ a . 88 = 
County of Minnehaha, | 


District Court. 
CLARK E. Bates vs. HENry CALLENDER. 


TERRITORY. OF DAKOTA, ais 
Fourth Judicial District, {~~ ° 


I, J. P. Kidder, judge of the district court within and for the 
county of Minnehaha, in said district, before whom the above- 
entitled action was tried, do hereby certify that the foregoing paper, 
to wit, the summons, complaint, answer, verdict, judgment, and bill 
of exceptions, are contained in and constitute the judgment- roll in 
said action and the whole of the judgment therein. 


J. P. KIDDER, Judge. 
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160 Argument of Errors. 


I. The court erred in refusing to give the defendant’s request- I, 
II, and III. 

II. The court erred in giving the instructions excepted to by de 
fendant. 

III. Error in overruling defendant’s motion for a new trial. 

IV. The evidence is insufficient to sustain the verdict: 

(1.) The evidence shows that the firm of Bates & Son, as a part- 
nership, accepted of an appraisement as a firm. 

(2.) The evidence shows that the firm of Bates & Son are the own- 
ers of a portion of the property claimed bythe plaintiff. 

(3.) All the evidence shows the alleged dissolution was without 
consent of firm creditors, and that the firm of Bates & Son was at 
the time inso] vent. 


161 ‘Trrritrory or Daxkora, | 


’ ¥ ~ c 8s e 
County of Minnehaha, | 


Fourth Judicial District. 


I, Cyrus Walls, clerk of the district court within and for the 
county of Minnehaha, in the fourth judicial district of the Territory 
of Dakota, do hereby certify that the above and foregoing is a full, 
true, correct, and complete transcript and copy of the notice of ap- 
peal and proof of service thereof, of the juadgment-roll, and of the cer- 
tificate of the judge in the above-entitled action, wherein Clark E. 
Bates is plaintiff and Henry Callender is defendant, as the same now 
remains of record in the said court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court this 12th day of April, A. D. 1883. 

[SEAL. ] CYRUS WALLS, Clerk. 


162 [Endorsed :] In supreme court, Territory of Dakota. No. 
140. Clark E. Bates, respondent, vs. Henry Callender, appel- 
lant. Filed April 14th, 1883. B.S. Williams, clerk. 


163. Trrrirory or DAKOTA, 8s: 
In Supreme Court of the Territory. 
CLARK E. Bates, Respondent, 
Us. 
Henry CALLENDER, Appellant. 


To Wilkes & Wells, attorneys for appellants: 

Please take notice that upon the statement served herewith we 
will, on the 24th day of May, 1883, at the hour of 9 o’cloek a. 
m., or as soon thereafter us counsel can be heard, at the court-house, 
in the city of Yankton, D. T., before B.S. Williams, clerk of said 
court, apply to the clerk to tax the respondent’s costs herein, at 
which time and place you can appear if you see fit so to do. 

WINSOR & SWEZEY, 
Attorneys for Respondent. 


oo" ” 
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164 Respondent’s Costs and Disbursements. 
TERRITORY OF DAKOTA: 
CrarK E. Bates, Respondent, 
US. 


Henry CALLeNDER, Appellant. 


Dente of pebutitet BHU nic cnc nce ssnsdnaniinonanemen ae ae 
° OA MD cin cictsinecenis -sieeiechuatigpiniilasiatitibideiniainit ] 


Fees, clerk of the supreme IEG seicincnte: cceminintih means ncaa 9 5d 


The above bill of costs and disbursements taxed and al- 
lowed at..... a a ee $23 75 


Dated May 25, 1883. 
B. S. WILLIAMS, Clerk. 


Territory oF Dakora, |. 
County of Minnehaha, § = 


L. S. Swezey came personally before me, and having first been 
duly sworn, deposeth and says that he is one of the attorneys of 
said. respondent in the above-entitled action; that the above bills 
and items of costs and disbursements therein are just and correct, 
and have bee nor will be necessarily incurred in said action. 


L. 8S. SWEZEY. 


Subscribed and sworn to before me this 19th day of May, A. D. 
1885. 
[SEAL. | W. P. CARR, 
| Notary Public. 


165 [Endorsed:] Supreme court. Clark E. Bates vs. Henry 

Callender. Affidavit of disbursement. Filed in the office of 
the clerk of said supreme court the 22 day of May. 1888. B.S. 
Williams, clerk. Winsor & Swezey, respondent’s attorneys, Sioux 
Falls, Dakota Territory. 


Service by a copy, this 19th day of May, 1883, admitted. 
WILKES & WELLS. 
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166 Supreme Court, Territory of Dakota. May Term, A. D. 1883. 


CLARK E. Bares, Plaintiff and Respondent, 
vs. 
Henry CALLENDER Defendant and Appellant. 


Appeal from the district court of the county of Minnehaha. 


Messrs. Wilkes & Wells for the appellant; Messrs. Winsor & 
Swezey for the respondent. | 


Kipper, J.: 

This action was brought by Clark E. Bates against Henry Cal- 
lender, as sheriff of Minnehaha county, for the wrongful detention 
and conversion of personal property claimed by the plaintiff as ex- 
empt. ‘The cause of action is predicated upon sec. 324, Code of Civil 
Procedure, providing for the exemption of personal property, not to 
exceed $1,500 in value, to be selected and appraised as prescribed in 

secs. 326 to 331, inclusive. 
167 The answer seeks to justify by virtue of a warrant of attach- 

ment issued from the district court in an action by the city bank 
of Minneapolis against the plaintiff and one Charles Bates, alleging 
that the defendants in that action were, shortly before the levy, co- 
partners under the name of C. Bates & Son; that said action was 
founded upon certain notes of the firm,and that the property seized 
was the property of said firm and not the property of the plaintiff, 
and further alleging that after the levy the defendant therein agreed 
to a partnership appraisement; that they detained from the ap- 
praisers other property and refused to have all their property ap- 
praised. 

As a further defense, the answer alleged that shortly before the 
levy the plaintiff and said Charles Bates, as copartners, being in- 
solvent, sold and disposed of a portion of their property, dissolved 
the firm, and made a division between themselves of the residue of 
their property with intent to defraud their creditors, and that the 
property in question was 1n fact the property so divided. 

The trial resulted in a verdict and judgment in favor of the 
plaintiff for $1,500. 

The firm of Bates & Son was dissolved on October 2lst, 

168 1879, and a formal notice of dissolution published in one of 

the lecal newspapers for three weeks, ending on November 

5th, 1879, prior to the commencement of the action in which the 

attachment was issued, and that upon the dissolution and settle- 

ment the plaintiff. by argreement with his partner, received as his 

individual property $500 or $600 in money and a team, harness, 

and wagon. With this money the plaintiff purchased the two loads . 

of provisions, which, with the wagon, were the property in ques- 
tion. 

The evidence also tended to show that at the time of such dis-olu- 
tion said firm was indebted to various creditors and was insolvent. 

On the same day the property was attached the plaintiff caused 
tu be served on the defendant as sheriff a claim in writing for his 

10—-540 
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exemptions, demanding also the return of said property. Two days 
later an appraisement was had under the statute, and the proceed- 
ings therein, as shown by the record, are entitled in the action 
wherein the warrant of attachment was issued. These proceedings 
appear to have been taken in substantial compliance with the 
statute. 
169 (1.) There is first a notice on behalf of the plaintiff bank 
returned served by the sheriff on Clark E. Bates by deliver- 
ing to him a copy thereof on November 15th, 1879. 

(2.) Also an oath of three appraisers, described as disinterested 
citizens of the county, reciting that one of them was selected by the 
defendants, one by the plaintiff, and the other by those two persons, and 
taken and subscribed before the sheriff on the same day, to the effect 
that they would truly, honestly, and impartially appraise the prop- 
erty of said debtors. 

(3.) And, lastly, a return, signed by the sheriff and appraisers, 
with an inventory annexed, in which they certify that the inventory 
is a true one of all the property seized by the sheriff in the action, 
and the value of each article of personal property as the same has 
been appraised by us. 

In the inventory the items identified as the property in question 
are set down (on page one) as follows: 


I I i cniiesicnisces cents ceniabacteniieieilaaierindiad .- $25 00 
I $25 O00 
RI EE SIG CIS WG ics istics tei ctneitenctnnnieren $236 00 
170 The evidence also tends to show that after the appraise- 


ment was completed several further requests were made on 
behalf of the plaintiff for the return of the property, and some as- 
surances given by the sheriff that it would be returned. Finally, 
upon receiving an indemnifying bond, he decided to hold the 

property. 
171 I. Before considering the exceptions chiefly relied on by 

the appellant, we will examine the assignment of error re- 
lating to the ownership of the property in question and the ap- 
praisement of the same. Upon both these points the question was 
one of fact for the jury, and appears to have been fully submitted 
to their determination. 

It has become well settled in the States where statutory provisions 
for a partnership exemption do not exist that an individual cannot 
claim an exemption out of unsevered partnership property. 

Bonsal vs. Comly, 44 Pa. St., 442. 
Pond vs. Kimball, 101 Mass., 105. 
Gaylord vs. Inshoff, 26 Ohio St., 317. 
Russell vs. Lannon, 39 Wis. 

Guptil vs. McKee, 9 Kan., 30. 

State vs. Spencer, 64 Mo., 355. 


To the same effect are the Tennessee and Nebraska cases cited by 
the appellant’s counsel from the American Reports. 
And although the statute of this Territory expressly allows one 
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partnership exemption out of partnership property, there is noth- 
ing in the statute indicating an intention to allow a several 

172 exemption out of partnership property; and, indeed, the 
language would seem to exclude such a construction. 

“A partnership firm can claim but one exemption of fifteen hun- 
dred dollars in value * * * out of the partnership property, 
and not a several exemption for each partner.” See. 333. 

Therefore the question of fact was involved in this action whether 
the property when taken was the property of the plaintiff, or the 
property of the plaintiff, or the property of the late firm of C. Bates 
& Son. But this precise question was fully submitted to the jury, 
under an instruction requested by the defendant (number two given) 
that if the jury should find from the evidence that the property was 
at the time of the levy partnership property of the firm of C. Bates 
& Son, or was purchased with the money of said firm, * * * 
then the plaintiff cannot recover. And in a subsequent portion of 
the charge, the court bases the right of recovery upon a finding by 
the jury that the plaintiff was at the time of the levy the actual, 

bona fide owner of the property. Thus submitted, the verdict 
173 — of the jury must be conclusive on this question, and the 

record presents abundant evidence to support the verdict in 
this respect. 

Concerning the appraisement of the property we reach the same 
conclusion. The evidence is very slight, if, indeed, there is any, 
tending to show a partnership appraisement, as claimed by appel- 
lant; the record evidence discloses nothing tending to show such an 
appraisement. The action in which the attachment was issued being 
founded upon an indebtedness for which the plaintiff was liable, 
jointly and severally, with his late partner, was necessarily against 
both as defendants, but this did not continue or renew their former 
partnership relations; nor did the fact that other property, claimed 
by his codefendant, was taken upon the same warrant and appraised 
by the same appraisers, determine the appraisement to be a partner- 
ship appraisement, especially in view of all the other evidence in 
the case. The defendant says in his direct testimony that after some. 
talk “an appraisement was made as partnership property that I 

made return on.” But an examination of his return does 
174 not show any appraisement as partnership property, and his 

remarks must be taken in connection with his admissions on 
the stand that the plaintiff did not interfere or take any part in the 
appraisement, but stood by claiming a separate exemption.” More- 
over the statute provides that such an appraisement must be made 
“under the direction of the sheriff or other officer.” See. 326. 

But, upon all the evidence on this subject, the question was sub- 
mitted to the jury, and in the same instruction above referred to, 
given at the request of the defendant. the jury were plainly in- 
structed that if the firm of C. Bates & Son claimed the property, and 
offered to have or did have the same appraised as partnership prop- 
erty, then the plaintiff could not recover in this action. On this 
issue, therefore, if the evidence tends to show any partnership ap- 
praisement the verdict of the jury is decisive against the defendant. 


E. BATES. 


HENRY CALLENDER YS. CLARK 


175 II. The principal contention, however, on the part of the 

appellant arises upon the refusal of the court below to in- 
struct the jury, as requested, respecting the right of the firm of Bates 
& Son, as against their creditors, to dissolve and apportion their 
partnership property, and the right of the plaintiff to acquire in 
severalty portions of such property. 

The proposition is thus stated in defendant’s third request, re- 
fused by the court: 

“Tf it should appear to you from the evidence that the firm of 
Bates & Son were insolvent at the time of their alleged dissolution 
of partnership, then they had no right to make such dissolution, and 
a division of their partnership property, as against firm creditors, 
thus made is void, and all such property must remain as partnership 
property, subject to the rights of firm creditors; except that the part- 
nership might claim one exemption of $1,500 in value out of said 
property; and if it should appear to you from the evidence that this 
plaintiff, as an individual, makes a claim of exemption in property 

which had been the property of Bates & Son and was divided 
176 up bythe partners just prior to the levy, * * * then 
such claim cannot be maintained, if said firm was insolvent, 


_as above stated.” 


This proposition was reiterated in the other requests refused, and 
presents the question for our decision. 

Whether this statement of the law can be maintained in its full 
import in a case where creditors have obtained by legal remedies a 
lien upon partnership property, or where it is within the control of 
a court of equity or a probate or bankruptcy court for due application 
or distribution, we do not now decide. It will be observed that the 
proposition advanced is not based upon actual fraud, but would have 
the court declare the dissolution of a firm and the division of its 
effects, when insolvent, a legal or constructive fraud. 

But we are clearly of the opinion that such a doctrine has no just 
application in a case involving a debtor’s right to his lawful exemp- 
tions out of his individual property, although it may formerly have 
belonged to a partnership of which he was a member. In the case 

of Worman vs. Giddy, 30 Mich., 151, the proposition is 
177 squarely decided against the appellant. The facts in the 

case are strikingly similar to those in the one at the bar, and 
Graves, A. J.,in the opinion says: “ Until legal proceedings, adopted 
to bind the property, were had the owners were not precluded from 
reducing their joint holding to separate ones, and the evidence for 
the plaintiff went to show that the joint interest was severed, and 
the whole right in these goods vested in the plaintiff, not only before 
the seizure on the execution, but previous to the commencement of 
the suit. 

“The fact that the property had been some time before held by the 
plaintiff and Penrose as partnership property was of no consequence, 
in so far as the right of exemption was concerned. 

“That circumstance could not have the effect to impress upon the 
property a permanent quality or character by which it would con- 
tinue forever subject to be treated as firm property. 


nae 


} 
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“ By the division the plaintiff beeame separate owner prior to 

178 __ the suit brought by Lichtenberg & Sons, and his right to hold 

under the exemption laws was not made abortive by reason 

that the property came to him from the firm and was taken by de- 
fendant on a debt of the firm.” 

In a late case in the supreme court of Ohio, Mortley vs. Flanagan, 
just reported, but not published, I find in the opinion the following: 
“Where the members of a firm acting in good faith dissolve the 
partnership, and one member sells his interest in the partnership 
property to the other, the latter will not be deprived of the right to 
hold such property exempt from the payment of a debt theretofore 
asserted against him on the ground that such debt was a partnership 
debt due at the time of dissolution, nur will the fact that the part- 
ners knew the firm to be insolvent at the time of such dissolution 
make any difference.” ‘The case in the 30 Mich., supra, is cited therein 
with approval. . 

There are certain well-defined principles of law which entirely 
support the authority of this case. A partnership is in law one 

person,and has the same control and dominion over its affairs 
179 as any other person, and the law knows no way to prevent 

the dissolution of a copartnership, and until firm creditors 
have acquired a lien upon partnership property, or it has passed 
into custodia legis, the law knows no way to prevent the disposition 
of the same by the firm itself. : 

Case vs. Beauregard, 99 U.S., 119. 


In the case the court say: “So if, before the interposition of the 
court is asked, the property has ceased to belong to the partnership, 
if by a bona fide transfer it has become the several property, either of 
one partner or of a third person, the equities of the partners are 
extinguished, and, consequently, the derivative equities of the credi- 
tors are at an end. Itis, therefore, always essential to any preferen- 
tial right of the creditors that there shall be property owned by the 
partnership when the claim for preference is sought to be enforced,” 
citing Nany Cases, 

Day vs..Wetherby, 29 Wis., 363. 
Atkins vs Saxton, 77 N. Y., 195. 
In the latter case it is held that a division of partnership property 
and a transfer by one of the partners to the other in propor- 
180 _ tion to their several interests for the purpose of preventing 
the seizure thereof by the individual creditors of the insolv- 
ent partner is not unlawful, and that an intent to defraud creditors 
cannot be predicated of an equitable division of partnership prop- 
erty. 

From these general principles, decided in analogous cases, we come 
to the precise question in this case: Is it the reasonable doctrine of 
the law that the mere dissolution of an insolvent firm and the division 
of its assetés, accomplished without actual fraud, even though it be 
done for the purpose of securing to the members of the firm the 
benefit of individual exemptions, would amount to such a legal or 
constructive fraud as to deprive the debtors of such exemptions? 
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We think such is not the legal result. Exemption laws.are bene- 
ficial in their character, are intended for the benefit of the debtor 
class and their families, and should be fairly and liberally construed. 
Wilson vs. Hawley, 31 N. Y., 648; Newton vs. Howe, 29 Wis., 531 ; 
Kuntz vs. Kinney, 33 Wis., 570; Rosenthal vs. Scott, 41 Mich., 632; 
O'Donnell vs. Segar, 25 Mich., 367. 

And, within the terms and limits of an exemption law, any acquisi- 
tion of property, or exchange of property into property which is 

exempt, is entirely lawful. See the case in 25 Mich., above 
181 cited. And, within the same principle, exempt property 1s 

not susceptible of a fraudulent alienation or disposition. 
Bump on Fraudulent Conveyances, 242, and many cases cited ; 
Derby vs. Weyrich, 8 Neb., 174; Pike vs. Miles, 23 Wis., 164; Wil- 
son vs. Hawley, 31 N. Y., supra. 

Upon the authority of Woman vs. Giddy, supra, and the cases now 
referred to, and considering the character and object of exemption 
laws, we are led to the conclusion that the district court did not err 
in refusing the defendant’s requests and in charging the jury that 
the members of the firm of Bates &sson had a legal right, upon a 
dissolution of the partnership, “to divide and apportion their prop- 
erty and acquire each a specific portion thereof, in severalty, as his 
own separate property; and if they should find from the evidence 
that the plaintiff did in fact aequire a portion of the property in 
question, about October, 1879, from said firm by agreement with his 
copartner, in consideration of certain other property retained by him 
out of the partnership property, & thereby became and was at the 
time of the levy the actual bona fide owner thereof, then his owner- 
ship and title as to such portion cannot be impaired by the fact that 

it may have formerly belonged to said firm.” 
182 The second request refused was also inappropriate in as- 
suming that a partnership exemption was claimed in the case 
and in asking an instruction beyond the case regarding the rights 
and duties of a partnership under the exemption law. 

III. In the same request this instruction was requested : 

“If the debtors kept back, detained, or concealed their per- 
sonal property, or any part thereof,so that it could not be appraised, 
then they are not entitled to the benefit of the exemption law, and 
their claim to the property taken on the writ of attachment by the 
officer may be disregarded.” 

This request is objectionable in referring to the alleged acts or con- 
duct of “ the debtors,” meaning, we suppose, the defendants in the 
attachment, and not to any acts or conduct of the plaintiff himself ; 
nor are we able to find in this record any evidence that the plaintiff 
detained or concealed any of his property. 

But, as the learned counsel for appellant have in argument in- 
sisted upon the proposition intended by the request, we will briefly 
consider the same. We are aware that in some of the decisions ex- 
pressions of opinion are to be found vprich would seem to counte- 

nance the doctrine contented for by counsel. The assertion 
183 is that, any detention or conceayment of personal property by 
a debtor so as to hinder or defeat a levy or any appraisement 
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by the proper officer, is in effect a selection of such property, and as 
to other property to that extent operates as a waiver of the benefit 
of the statute. Such a result might follow under a statute or system 
of laws making a writa lien generally upon all the debtor’s personal 
property within the jurisdiction of the officer, or making it the duty 
of the debtor, when demanded by the officer, to surrender property 
in satisfaction of the writ. 

But such is not the effect of our statute on the subject. Our stat- 
ute concerning the levy and execution of the same expressly de- 
clares that “ no writ of execution shall be a lien on personal property 
before the actual levy thereof.” Sec. 317. The same section allows 
the officer, after having made one levy, at any time thereafter within 
the lifetime of the execution to make other levies if he deems it nec- 
essary. ‘The same must be true in the case of the levy of an attach- 
ment. Inthe execution of such a warrant the officer is required to 
“seize” and “take” into his custody “the personal property of the 
debtor.” Secs. 202-204. In all cases the officer is specifically author- 

ized to levy upon any and all goods, chattels, moneys, and other 
184 _— property, both real and personal, not exempt by law, and is 

directed by the statute in detail as to the method and manner 
of levy and sale; but we find no provision of the statute making 
legal process in any form a lien on personal property before the 
actual levy thereof, or making it the duty of the debtor to seek out the 
officer and surrender to him property on such process. 

In order to protect the debtor in his exemptions, however, the 
statute provides: 

“In all cases of a levy upon personal property by a sheriff, con- 
stable, or other officer he must give notice thereof to the debtor (or 
to certain persons named for him), and the debtor, or such other 
person for him, must claim or demand the benefit of these exemp- 
tions within three days after such notice from the officer, and said 
notice of levy may be by copy or by reading.” See. 331. 

As, therefore, all property not absolutely exempt is, under our law, 
prima facie subject to levy, and the authority of the officer is ample 
and his duties plainly marked out, this court must hold that the 

debtor has no duty to perform, in the surrender of property 
185 upon legal process, until actual levy, and in the assertion of 

his exemptions against such process has no part to perform 
until he receives notice of the levy, as required by the statute. 

And inasmuch as the appraisement provided for in the exemp- 
tion law is only for the purpose of determining the valuation of the 
property and to enable the debtor to select his exempt property, 
within the limitation in value, and must necessarily succeed the 
levy and notice of the levy, we cannot hold that the debtor should 
anticipate the levy or do any act to extend the levy, nor that the 
appraisement should extend to property not in the custody of the 
officer. The officer may make new levies, extend the levy from time 
to time over sufficient property to satisfy the writ, but until a levy 
there is no oceasion and no foundation for appraisement proceed- 
ings to determine the limitatien in value under the exemption law. 
{n view of our statute law, therefore, this request, which in effect 
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required the court to advise the jury that the mere detaining or 
concealing by a debtor of any part of his personal property not 
levied upon or in the custody of the officer so that it could 
186 not be appraised would in law deprive him of the benefit of 
his exemptions, was incorrect and properly refused by the 
court below. 

Whether actual obstruction of the levy or conceglment of p roperty 
to prevent a levy might in any case operate asa solution by the 
debtor, under the exemption law, we do not decide; but we hold 
that a levy and a notice thereof must precede the claim for exemp- 
tions as well as the appraisement which is to carry out this claim 
forexemptions, and that the request was erroneous. 

That the concealment of property from the officer is no defense 
against a claim for exemptions is distinctly held in Megehe vs. 
Draper, 21 Mo., 510, and Elder vs. Williams, 16 Nev., 416. 

IV. As to the assignment of error in reference to the amount of 
damages there is no error for review by an appellate court. It is, 
conceded that the recovery was several hundred dollars more than 
the actual damage as proved, but no exceptions appears to the charge 
of the court on the question of damages, except as to the valuation 

of the appraisers not being the measure of damages, and this 
187 was not referred to on argument. ‘The instruction, however, 

on this question was proper, and it is so held concerning an 
appraiser’s valuation under a similar statute in lowa—Flanigan ». 
Uzeeler, 9 N. W. Rep., 381; and our statute provides that the ap- 
praisement for exemption purposes must be made “at the usual 
price of such articles at sheriff’s sale, as near as can be ascertained.” 
Sec. 328. This is manifestly an improper measure of value in action 
for conversion. 

There being no valid objection, then, to the charge of the court on 
the question of damages, the amount of the recovery was entirely 
with the jury. There was evidence of hardship upon the plaintiff, 
and evidence from which malice and oppression on the part of the 
defendant, under the color of authority and misconduct in office, 
may have been inferred by the jury, for which, under the charge of 
the court, exemplary damages may have been given. 

No error appearing in the record, the judgment of the court below 
affirmed. 
All the justices concurring. 


i 
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[Endorsed :] Supreme court. May term, 1882. Clark E. Bates, 
respondent, vs. Henry Callender, appellant. Opinion. Kidder, J. 
Filed in open court this 30th day of June, 1883. B. 8. Williams, 
clerk. 


188 Be it remembered that at a term of the supreme court of 
the Territory of Dakota, begun and held at the capitol, in 
Yankton, the seat of government of said Territory, on the second 
Tuesday, to wit, on the eighth day, of May, A. D. 1883, on the 4th 
day of the term, to wit, on “the 11th di ay of May, A. D. 1883. 
Present: Alonzo J. E dgertun, chief justice; Sanford A. Hudson, 
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William E. Church, and J. P. Kidder, associate justices of said 
court. 
The following proceedings were had, to wit: 


Appeal from the District Court of Minnehaha County. 


CrarRK E. Bares, Respondent, } 
vs. . -»No. 140. 
Henry CaLLenper, Appellant. } 


And, now, this 11th day of May, 1883, the above cause coming 
on for argument and hearing in its order on the calender, and argued 
by Wilks, Esq’r., for appellant, and by L. 5. Swezey, Esq’r., for re- 
spondent, and thereupon submitted to the court. 


LS Appeal from the District Court of Minnehaha County. 
t] Y 


Tue Unrrep Srates or AMERICA, } 
oar ‘ " SS. 
Li rruory of Dakota, j 


In the Supreme Court. May Term, 1883. 


CLARK E. Bares, Plaintiff and Respondent, ) 
Us. -No. 140. 
Henry CaLttenper, Defendant & Appellant. } 


This action coming on to be heard at the May, A. D. 1883, term 
of said supreme court at the supreme court room, in the city of 
Yankton, D. T.— 

Present: A. J. Edgerton, chief justice, and Wm. E. Church, J. P. 
Kidder, and S. A. Hudson, associate justices; and the appeal herein 
having been argued by Messrs. Wilkes and Wells, for the appellant, 
and by Messrs. Winsor and Swezey, for the respondent, and the 
court having advised thereon,it is now here considered, ordered, and 
adjudged that the judgmentof the said district court within and for 
said Minnehaha county, appealed from herein, be, and the same is 
hereby, affirmed; and it is further ordered that this cause be, and 
it is hereby, remanded to the district court for further proceedings 
according to law and the judgment of this court. 

And it is further considered and adjudged that plaintiff and re- 
spondent have and recover of the defendant & appellant his costs 
and disbursements on this appeal expended, taxed and allowed at 
thirty-three 9°, dollars ($53.50). 

By the court: 

A. J. EDGERTON, 
Chief Justice Supreme Court, D. T. 


All the justices concurring. 


[Endorsed:] In supreme court, Territory of Dakota. May 
term, 1883. Clark E. Bates, plaintiff & respondent, vs. Henry Cal- 
lender, defendant & appellant. Filed this 14th day of May, 1888, 
B.S. Williams, clerk. 
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190 The court being duly opened on the 30th day of June, A. 


D. 1883, on the 7th day of the May term, A. D. 1883, the fol- 
lowing proceedings were had, to wit: 


CLARK E. Bares, Respondent, 
~ le 


Henry CALLENDER, Appellant. 


Opinion of the court in the above-entitled cause by Kidder, justice, 
announced and filed and entered of record this 50th day of June, 
1883. 


191 Uwnirep Srates or AMERICA, |... 
Territory of Dakota, me 


To the honorable justices of the Supreme Court of the United 
States : ) 
And now comes Henry Callender, of the Territory of Dakota, by 

Wilkes & Wells, his attorneys, and complains that in the records 

and proceedings and also in the rendition of final judgment by the 

supreme court of the Territory of Dakota, in a suit between Clark 

. E. Bates, respondent, and said Henry Callender, appellant, affirming 

a judgment of the district court of the fourth judicial district of 

said ‘Territory in and for Minnehaha county, rendered against him 

at the November term thereof, A. D. 1882, o0n the first day of Decem- 
ber, A. D. 1882, for the sum of one thousand five hundred and 
twenty-eight dollars and seventy-five cents, which judgment, upon 
appeal, was, at the May term, A. D. 1883, of said supreme court of 
the Territory of Dakota, on the 14th day of May, A. D. 1883, by 
final judgment of said court, affirmed, manifest error hath inter- 
vened, to the great damage of the said Henry Callender. 
Wherefore he prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 

Court of the United States. 

WILKES & WELLS, 
Aitorneys for Henry Callender. 


192 The foregoing petition is approved and the writ of error 
prayed for therein is allowed this 20th, day of October, A. D. 
1883. A. J. EDGERTON, 


Chief Justice of the Supreme Court of Dakota. 
193 Unirep STATES OF AMERICA, | 
Territory of Dakota, j 


The President of the United States of America to the judges of the 
ren . . . ° 
supreme court of the Territory of Dakota, Greeting : 


> $$ ° 


Because in the record and proceedings, as also in the rendition of 
the judgment in a plea which is before you in said supreme court, 
between Henry Callender, plaintiff in error, and Clark E. Bates, 
defendant in error, affirming a judgment rendered against him in the 
district court of the fourth judicial district of the Territory of Da- 
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kota for Minnehaha county, a manifest error hath happened, to the 
great damage of the said Henry Callender, as by his complaint ap- 
pears, and it being fit that, the error, if any there has been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, you are hereby command, if judgment be 
given therein, that then, under your seal, distinetly and openly, you 
send the record and proceedingaforesaid, with all things coneerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October, A. D. 1884, in the Supreme Court to be then 

and there held, that, the record and proceedings being in- 
194 spected, the said Supreme Court may cause further therein to 

be done to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 25d day of January, in 
the year of our Lord one thousand eight hundred and eighty-four, 
and of the Independence of the United States the one hundred and 
— year. 

[Seal Supreme Court of Dakota Territory. ] 
B. S. WILLIAMS, 
Clerk of the Supreme Court of the Territory of Dakota. 


195  Uwntrrep STATES oF AMERICA, 88: 
To Clark E. Bates, Greeting : 

You are hereby cited and admonished to be and appear at a su- 
preme court of the United States to be held at Washington on the 
second Monday in October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of the Territory of Dakota, 
wherein Henry Callender was plaintiff in error and you are defend- 
ant in error, to show cause, if any there be, why the judgment in 
the said writ of error mentioned should not be corrected and speedy 
justice should not be'done to the parties in that behalf. 

Witness the Hon. A. J. Edgerton, chief justice of the supreme 
court of the Territory of Dakota, this 23d day of January, In the 
year of our Lord one thousand eight hundred and eighty-four. 

A. J. EDGERTON, 
Chief Justice. 
196 ‘Territory or Daxora, |... 
County of Minnehaha, j woes 

R. J. Wells, being first duly sworn, deposes and says that he is 
a resident of said county, and is one of the attorneys for Henry Cal- 
lender, appellant named in a certain action lately pending in the 
supreme court of the Territory of Dakota, in which the said Clark 
K. Bates was plaintiff and respondent and sa‘d Henry Callender was 
defendant and appellant, wherein, at the May term of said court, 
A. D. 1883, the judgment of the district court was affirmed ; that said 
judgment so affirmed was recovered by the said Clark E. Bates 
against said Henry Callender in the district court for Minnehaha 
F 
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county, Dakota Territory, on the first day of December, A. D. 1882, 

for the sum of one thousand five hundred and twenty-eight and sev- 
enty-five one-hundredths dollars, and the same is now in full force 
and wholly unsatisfied, and that the value and amount of the mat- 
ter in dispute i in said action, exclusive of costs, at the time of the 
rendition of said judgment in said supreme court, exceeds one thou- 
sand dollars, and is the full sum of said judgment so affirmed as 


aforesaid. 
R. J. WELLS. 


Subscribed and ‘sworn to before me this twenty ‘ninth day of Sep- 
tember, A. D. 1883. 
{ Seal of Clerk of the District Court, Minnehaha Co.., ! 
rT Dakota Territory. j 
CYRUS WALTS, 
_ Clerk of District Court, 
By H. M. AVERY, Deputy. 
197 = =Unirep Srares or AMERICA, | , 
Territor Y of Dakota, is 

I, B.S. Williams, clerk of the supreme court of the Territory of 
Dakota, do hereby certify that the writings annexed to this certifi- 
cate are true copies of their respective originals on file and remain- 
ing of record in my office, and that they constitute a full, true, cor- 
rect, aud complete transcript and copy of the record in the foregoing 
cause as the same remain of record in my said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed at the city of Yankton, in the Territory of 
Dakota, this 26th day of June, in the year of our Lord one thousand 
eight hundred and eighty-four, and of the Independence of the said 
United States the one hundred and eighth. 

[Seal Supreme Court of Dakota Territory. ] 


B. S. WILLIAMS, Clerk. 


Endorsed on cover: Dakota Territory supreme court. No. 340. 
Henry Callender, plaintiff in error, vs. Clark E. Bates. Filed ‘4th 
Octuber, 18384. 
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county, Dakota Territory, on the first day of December, A. D. 1882, 
for the sum of one tliousand five hundred and twenty-eight and sev- 
enty-five one-hundredths dollars, and the same is now in full force 
and wholly unsatisfied, and that the value and amount of the mat- 
ter in dispute in said action, exelusive of costs, at the time of the 
rendition of said judgment in said supreme court, exceeds one thou- 
sand dollars, and is the full sum of said judgment so affirmed as 


aforesaid. 


R. J. WELLS. 


Subseribed and sworn to before me this twenty-ninth day of Sep- 
tember, A. D. 1855. 


i ere : Dakota Te: tors | a 
CYRUS WALTS, 
Cl r/: of District Court, 
By Il. M. AVERY, Deputy. 


197 UNirep STATES OF AMERICA, | 
Ti rritory oft Dak old. } 


I, 5. S. Williams, clerk of the supreme court of the Territory of 
Dakota, do hereby certify that the writings annexed to this certifi- 
cate are true copies of their respective originals on file and remain- 
ing of record in my office, and that they constitute a full, true, cor- 
rect, and compl Le transeript and COpPV of the record in the foregoing 
cause as the same remain of record in my said office. 

[i testimony whereof | have caused the seal of the sald court to 
be hereunto affixed at the city of Yankton, in the Territory of 
Dakota, this 26th day of June, in the year of our Lord one thousand 
eight hundred and elelity-four, and of the [ndependence of the said 
United States the one hundred and eighth. 


[ Se “al Supreme Court of Dakota Territory. 


B.S. WILLIAMS, Clerk. 


Endorsed on cover: Dakota Territory supreme court. No. 540. 
Hlenry Callender, plaintiff in error, vs. Clark EE. Bates. Filed 4th 
October, 188-4. 
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1&2 Transcript on Appeal from Superior Court of Santa Clara 
County. 


In the Supreme Court of the State of California. 


- Tue County or SANTA CLARA ) : 
rs. No. 9834. 
Tue Centrat Paciric RAILROAD Co. f 


J. H. Campbell, attorney for respondent; J. B. Lamar, attorney 
| for appellant. 


*) 


o Complaint. 


— 


In the Supreme Court of the State of California. 
In the Superior Court, County of Santa Clara, State of California. 


Tue County or SAnta CLARA, Plaintiff, 
is, 


Tue Centra Paciric Rarrtroap Co., Defendant. 
> | 


The plaintiff complains and alleges: That the defendant is a cor- 

poration organized and existing under the laws of the State of 
California. 

} That on the 6th day of October, 1883, the board of super- 
visors of the county of Santa Clara passed an ordinance 

entitled “An ordinance imposing county licenses.” 

That said ordinance provides that it shall be unlawful for any 
person to engage in or carry on the business or occupation of a steam 
railroad company in said county without first taking out or procur- 

| ing a license from the tax collector of the county authorizing him 

j to transact said business, and that he must pay for said license the 

. sum of one hundred dollars per month. 

That ever since the 25th day of January, 1884, the defendant has 
been and now is engaged in and carrying on the business and occu- 
pation of a steam railroad company in said county. 

That the defendant has not taken out or procured a license from 
the tax collector of the county authorizing him to transact, engage 
in, or carry on said business in said county during said time or any 
part thereof as required by said ordinance. 

That said ordinance provides that against any person required to 
take out a license who fails, neglects, or refuses to take out such 
license, or who earries on business without such license, the tax 
collector may direct suit, in the name of the county as plaintiff, to be 

brought for the recovery of the license tax. 
5 That by reason of the premises the defendant is indebted 
to plaintiff in the sum of one hundred dollars per month 
from the 25th day of January, 1884, to the filing of this complaint, 
together with fifteen dollars damages and costs. 
That no part of said indebtedness has been paid. 
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Wherefore plaintiff demands judgment for said sum of one hun- 
dred dollars per month from the 25th day of January, 1884, to the 
filing of this complaint, together with fifteen dollars damages and 
costs of this suit. 


J. H. CAMPBELL, 
: Att’y for the Tax Collector. 
Endorsed :. Filed May 10, 1884. W. H. Owens, clerk, by H. E. 
Wilcox, deputy. 


Demurre re 
Title of court and cause. 


The defendant demurs to plaintiff’s complaint herein on the fol- 
lowing grounds, to wit: 
I. 
The complaint does not state facts sufficient to constitute a cause 
of action. 
I. 


6 The complaint is ambiguous, unintelligible, and uncertain 
in this: First, it does not state the nature or character of the 
business alleged to be carried on in said county by defendant; 
second, it does not state when the ordinance alleged in said com- 
plaint to have been passed took effect, if ever. 
Filed June 7th, 1884. 


J. B. LAMAR, 
Attorney for Defendant. 


Order Overruling Defendant’s Demurrer. 
Title of court and cause. 


The demurrer of the defendant to plaintiff’s complaint is over- 
ruled. 
D. BELDEN, 
Superior Judge. 
Answer. 


(Title of court and cause.) 
I. 


Now comes the above-named defendant and for answer to plain- 
tiff’s complaint herein denies each and every allegation of said 
complaint. 

Defendant refers to and makes part of this subdivision the matter 
stated in subdivisions II to XVIII (inclusive) of this answer. 


ae 


And for further and separate answer defendant avers as 
follows : 
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II. 


Defendant a corporation. Its place of business. Line of road. 
Stockholders. 


The defendant is a corporation existing under the laws of the 
United States and of the State of California (as will hereafter more 
fully appear), and as such has been for many years past, and still is 
(except in the respect hereinafter stated) the owner of a line of rail- 
road known as the Central Pacific Railroad, extending from the 
Pacific Ocean across the State of California and the State of Nevada 
to Ogden, in the Territory of Utah. The principal place of business 
of defendant now is and for many years last past has been in the 
city of San Francisco, State of California. Some of its stockholders 
and members now are and ever have been citizens of the United 
States, resident in said State of California; and some of its stock- 
holders and members now are and ever have been citizens of the 
United States, resident in States other than the State of California. 


III. 


Length of the rdad in the several counties. 


The total length of said railroad in said State of California is 
602%, miles, and the length thereof in the respective coun- 

8 ties through which it passes is as follows: In the county of 
San Francisco, 4 miles; in the county of Alameda, 837% 


miles; in the county of Santa Clara, 8,5% miles; in the county of 


s 100 7 
San Joaquin, 56775) miles: in the county of Sacramento, 41 miles; 
in the ccunty of Placer, 11235; miles; in the county of Nevada, 
30,%)°5 miles; in the county of Sierra, 2,5; miles ; in the county of 


Yuba, 15,57, miles; in the county of Sutter, 10 miles; in the county 


_of Butte, 45 miles; in the county of Tehama, 40/4, miles; in the 


county of Shasta, 18,4°%; miles; in the county of Stanislaus, 22,°5' 


miles; in the county of Merced, 36,5; miles; in the county of 
resno, 61;%, miles; and in the county of Tulare, 12,55; miles. 
The length of said road, from the city of Sacramento, Placer, 
Nevada, and Sierra, to the eastern boundary of said State, is 1864 
miles. 


IV. 
Purpose of the formdation of the C. P. R. R. Co. of California. 


On the 28th day of June, 1861, a corporation was formed and 
organized under the laws of the State of California, under the cor- 
porate name of the Central Pacific Railroad Company of California. 
Said corporation was formed for the purpose of constructing, own- 
ing, and operating a line of railroad and telegraph, commencing 

at the city of Sacramento, in said State, and running thence 
7) through ‘the counties of Sacramento, Placer, Sierra, and 
Nevada, to the eastern boundary of said State, in the expecta- 
tion that its proposed railroad would, when constructed, constitute 
part of a line of railroad extending from the Missouri river to the 
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Pacific Ocean, which line was then supposed was about to be con- 
structed under the legislative supervision and authority of the 
Government of the United States, and which line of railaoad was 
afterwards so constructed. 


V. 
Act of Congress of July Ist, 1862. Pacific railroad act. 


On or about the Ist day of July, 1562, the Government of the 
United States undertook to construct or cause to be constructed a 
line of railroad from the Missouri river to the Pacific Ocean; and 
to that end Congress passed an act entitled “An act to aid in the 
construction of a railroad from the Missouri river to the Pacific 
ocean, and to secure to the Government tle use of the same for 
postal, military, and other purposes.” ‘To said act defendant here 
refers by title and makes it part of this answer. 

(See United States Statutes, vol. 12, page 459.) 


By said act certain persons therein named were made and 
10 erected into a corporation underthe name and style of the 
“Union Pacific Railroad Company,” and said corporation 
was authorized and empowered to construct, own, and operate a line 
of railroad and telegraph from the Missouri river to the Pacific 
Ocean. 
VI. 
Like privileges and immunities granted to defendant. 


To facilitate the construction of said road, the Government of the 
United States, by said act of Congress, adopted the said Cen- 
tral Pacific Railroad Company of California as the instrument or 
agent of the United States,and conferred upon it the same powers 
and clothed it with the same privileges and immunities which it 
conferred upon and clothed the said Union Pacific Railroad Com- 
pany with, except that the said Central Pacific Railroad Company 
of California was to commence the construction of said railroad at 
the Pacific Ocean and build east until it met the said Union Pacific 
Railroad building west. 

VII. 
Act of Congress of July 2d, 1864. Amendment. 


On or about the 2d day of July, 1864, Congress passed an act en- 

titled “An act to amend an act entitled an act to aid in the con- 

struction of a railroad and telegraph line from the Missouri 

1] river to the Pacific Ocean, and to secure to the Government 

of the United States the use of the same for postal, military, 

and other purposes, approved July 1, 1862.” To said act defendant 

here refers by titleand makes the same a.part of this answer. (See 
13 United States Statutes at Large, page 356.) 


* 
ai) 
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VIII. 
Intent of Congress in passing acts of 1861 and 1864. 


The intent and purposes of Congress in passing said acts was to se- 
cure the completion of a railroad from the Missouri river to the 
Pacific Ocean, and to secure the use thereof for all time to come to 
the Government of the United States for the transportation of its 
mails, troops, munitions of war, and public stores. 

IX. 
©. P. R. R. Co. accepts terms offered by Congress. 

Said Central Pacific Railroad Company of California filed in the 
Department of the Interior its acceptance of the terms and conditions 
of said act of Congress of July Ist, 1861, within the time therein 
designated. 

X. 
Transfer of rights to W. P. R. R. Co. 


On or about the 3lst day of October, 1864, said Central Pa- 
12 cific Railroad Company of California sold and assigned all its 
rights under the aforesaid acts to a corporation then existing 
under the laws of the State of California, and known asthe Western 
Pacific Railroad Company, so far as said rights related to the con- 
struction of said railroad and telegraph between the cities of San 
Jose and Sacramento, in said State of California; said assignment 
was ratified and confirmed by the United States by an act of Con- 
gress, passed on the 3d day of March, 1865, entitled “An act to 
amend an act entitled an act to aid in the construction of a rail- 
road and telegraph line from the Missouri river to the Pacific Ocean, 
and to secure to the Government the use of the same for postal, mil- 
itary, and other purposes, approved July Ist, 1862, and to amend an 
act amendatory thereof, approved July 2d, 1864.” To said act de- 
fendant here refers by title and makes the same a part of this an- 

swer. (See 13 United States Statutes at Large, page 504.) 

XI. 
Railroad completed. 

The said line of railroad, from the Pacific Ocean to Ogden, in 
Utah Territory, was completed and put in operation in 1869, and 
has been in operation from that time until the present, and still is 
in operation, and the whole of the railroad mentioned in the said 

acts of Congress have long since been completed and is now, 
13 in accordance with the spirit and intent of said acts of Con- 

gress, operated as one continuous line from the Missouri river 
to the Pacific Ocean, and is so operated and maintained for the 
uses and purposes mentioned in said acts, and the corporations in 
charge thereof, including this defendant, are agents of the Federal 
Government charged to carry out the purposes of said Goverment 
as expressed in said acts of Congress. 
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XII. 
Consolidation. 


In August, 1870, acting under the said acts of Congress, said 
Central Pacific Railroad Company of California and the said West- 
ern Pacific Railroad Company formed themselves into one corpora- 
tion under the name of the Central Pacific Railroad Company. 
Said company is the defendant herein, and, as the agent and instru- 
ment of the Federal Government, has from the completion of said 
railroad as afuresaid, until the present time, owned (except in the 
respect hereinafter stated) and operated said railroad under and by 
virtue of said acts of Congress, and for the uses and purposes therein 
mentioned. 


XITI. 
Defendant’s franchise a Federal one. 


And defendant avers that under and by virtue of the said 
14 several acts of Congress, defendant became, and ever since 
has been, a Federal corporation and has held its franchise 
and exercised all its corporate power under the Government of the 
United States. 
, XIV. 
Corporate powers in part, derived from acts of Congress. 

And defendant upon its information and belief, avers that if by 
virtue of the several acts of Congress herein referred to, it did not 
become a Federel corporation, yet it holds under the Government 
of the United States, all the corporate powers and franchise granted 
to it by the said several acts of Congress as trustee of the said 
Government and for the governmental uses and purposes specified 
in said acts. 

XV. 
That the franchise of defendant is not subject to State taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to, the defendant was by the Government of the 
United States selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described, and to keep 
and maintain the same in repair to the end that the said Govern- 

ment might, when occasion required, use the same for the 
15 transportation of armies and military stores, and for such 

other purposes as said Government might, in the execution 
of its powers desire touse thesame. ‘The Government of the United 
States has never given to the State of California the right to lay any 
tax upon the franchise, existence or operations of the defendant. 
Such tax would hinder and impede the lawful operations of the 
Government of the United States; would hinder, delay, and prevent 
the defendant from performing as aforesaid, its obligations to the 
United States and would nullify and prevent the enforcement of the 
said acts of Congress. 
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XVI. 

Defendant avers that, under and by virtue of the said several 
acts of Congress hereiu referred to, it holds under the Government 
of the United States all the corporate powers and franchises granted 
to it by the said several acts of Congress as trustee of the said Gov- 
ernment, and for the governmental uses and purposes specified in 
said acts. 

XVII. 
That under and by virtue of the said several acts of Congress and 
the acts of the Legislature of the State of California herein referred to 
the defendant was authorized to construct and operate its said 
16 railroad and required to use the same for the transportation 
of the armies, military stores, and for other public purposes, 
as the said Government might in the exertjon of its powers desire 
to use the same. 

The Government of the United States has never given to the 
States of California or to its authorities the right to levy the license 
tax demanded by the plaintiff of the defendant. Such a license tax 
would hinder and impede the lawful operations of the Government 
of the United States; would hinder, delay, and prevent the defend- 
ant from performing, as aforesaid, its obligations to the United 
States, and would nullify and prevent the enforcement of the said 
several acts of Congress. 

XVIII. 

The defendant has ever since its existence been and now Is, in con- 
nection with its general railroad business, engaged in carrying the 
United States mails over its said railroad, including that portion 
situated in said Santa Clara county, and in performing other 
said duties and trusts conferred upon it by the said several acts 
of Congress and those conferred upon it by the said several acts of 

the Legislature of the State of California. 
17 Wherefore defendant asks to be hence dismissed with its 
costs. 

Filed July 18th, 1884. 

J. B. LAMAR, 
Attorney for Defendant. 


Findings. 
Title of court and cause. 


This cause having been called regularly for trial before the court (a 
jury trial having been expressly waived by oral consent in open 
court, entered in the minutes), J. H. Campbell, district attorney, ap- 
pearing as attorney for the plaintiff, and J. b. Lamar, Esq., appear- 
ing as attorney for defendant, and the court having heard the 
proofs of the respective parties and considered the same, and the 
records and papers in the cause and the arguments of the respective 
attorneys thereon, and the cause having been submitted to the court 
for its decision, the court now finds the following facts: 
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. That from the 22d day of February, 1884, to the 23d day of 
April, 1884, the date of the filing of the complaint herein, there 
was in force in the county of Santa Clara an ordinance duly passed 
by the board of supervisors of said county imposing county 

licenses. 
18 2. That said ordinance provides that it shall be unlawful 
for any person to engage in or carry on the business or occu- 
pation of a steam railroad company in said county without first tak- 
ing out or procuring a license from the collector of the county 
authorizing him to transact said business, and that he must pay for 
said license the sum of one hundred dollars per month, in advance. 

3. That ever since the said 22d day of February, 1884, the de- 
fondant has been engaged in and carrying on the business and occu- 
pation of a steam railroad company in s aid county without having 
at any time taken out or procured a license from the tax collector 
of the county authorizing him to transact said business. 

4. That said ordinance provides that against any person required 
to take out a license who fails, neglects, or refuses to take out such 
license the tax collector may direct suit, in the name of the county 
as plaintiff, to be brought for the recovery of the license tax, and in 
case of a recovery by the plaintiff fifteen dollars damages must be 
added to the judgment and costs to be collected from the defendant. 

That no part of said license tax or said damages has been 
_g 
That the matters and things set forth in the 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11,12, and 18 paragraphs of the answer filed herein are 
true. 
19 As conclusions of law from the foregoing facts the court 
now hereby finds and decides: 

That plaintiff is entitled to a judgment for $500 and $15 damages 
and costs. 

Filed September 8th, 1884. 

F. E. SPENCER, 
D. BELDEN, 


? ; Superior Judges. 
Judgment. 


This cause came on regularly for trial before the court, sitting in 
bank, J. H. Campbell, Esq., district attorney, appearing as counsel 
for the plaintiff, and J. B. Lamar, Esq., for the defendant. 

A trial by jury having been expressly waived by the counsel for 
the respective parties, the cause was tried before the court, sitting 
without a jury, whereupon witnesses upon the part of the plaintiff 
were duly sworn and examined, and the evidence being closed the 
cause was submitted to the court for consideration and decision, and 
after due deliberation thereon the court delivers its findings and de- 
cision in writing, which are filed, and orders that judgment be en- 
tered in accordance herewith. 

Wherefore, by reason of the law and findings as aforesaid, it is or- 

dered, adjudged, and decreed that the County of Santa Clara, 
20 plaintiff, do have and recover of and from the Central Pacific 
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Railroad Company, a corporation, defendant, the sum of $300 
and $15 damages, with interest thereon at the rate of 7 per cent. per 
annum from the date hereof until paid, together with said plaintiff’s 
costs and disbursements incurred in this action, amounting to the 
sum of $17,%°5. 
Judgment rendered September 10th, 1884. 
W. H. OWENS, Clerk. 
H. E. WILCOX, Deputy. 


Due service of the within notice acknowledged this 12th day of 
September, 1884. 
J. H. CAMPBELL, 
District Attorney, Attorney for Plaintiff. 


Notice of Intention to Move for New Trial. 


Title of court and cause. 


Please take notice that the defendant intends to move the court 
to set aside and vacate the judgment heretofore rendered, given, and 
made herein, and to grant a new trial of said cause. Said motion 
will be made upon the following grounds, viz: 


I. 


Insufficiency of evidence to justify the decision, findings, and 
judgment of the court. 


21 IT. 
The findings, decision, and judgment of the court are against law. 
IIT. 


Errors in law occurring at the trial and excepted to by the de- 
fendant. Said motion will be made upon a statement of the case to 
be hereafter prepared, served, and filed. 

Filed September 12, 1884. 

J. B. LAMAR, 
Attorney for Defendant. 


To J. H. Campbell, Esq., attorney for plaintiff. 


Statement on Motion for a New Trial. 
Title of court and cause. 


This cause came on regularly for trial on the 25th day of July, 
1884, a jury having been expressly waived by the respective parties, 
J. H. Campbell, district attorney of Santa Clara county, appearing 
for plaintiff and J. B. Lamar appearing for defendant; when the 
following proceedings were had: 

W.C. Morrow was called and sworn on behalf of the plaintiff and 
testified as follows: “I am now and ever since before the 6th day of 
October, 1883, have been deputy county clerk of Santa Clara 
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22 county, and acting as clerk of the board of supervisors. I 
have here the ordinance book of the board.” Counsel for 
plaintiff then offered in evidence what purported to be an ordinance 
of the board of supervisors of Santa Clara county, contained in their 
said ordinance book, extending from page 27 to page 42, inclusive. 
Said ordinance was signed by H. H. Main, chairman of said board 
of supervisors, and attested by the clerk, but was not authenticated 
by any seal. Counsel for defendant objected to the introduction of 
said alleged ordinance on the ground that the same as It appears on 
said ordinance book was incompetent as evidence, not being the 
original ordinance, not being properly authenticated, and no proper 
foundation having been laid for the introduction of a copy. 

The court overruled defendant’s objection and counsel for defend- 
ant excepted to the ruling of the court. The contents of the ordi- 
nance book offered as aforesaid were then introduced and read in 
evidence and is as follows : 


An Ordinance Imposing County Licenses. Enacted October 6th, 1885. 


The board of supervisors of the county of Santa Clara do ordain 
as follows: 


233 Licenses to be prepared. 


SecTION 1. The county auditor must prepare and have printed 
blank licenses of all classes mentioned in this ordinance for terms 
of three, six, and twelve months, and for such shorter terms as are 
herein authorized to be issued, with a blank receipt attached for the 
signature of the tax collector when sold. 


> ‘ ‘ 
lo be signed, numbered, and delivered. 


Sec. 2. The county auditor must affix bis official seal to, number, 
and sign all licenses, and, from time to time, deliver them to the 
tax collector in such quantity as may be required, taking his receipt 
therefor, and charge him therewith, giving in the entry the num- 
bers, classes, and amounts thereof. 


Stumps and license account. 


Sec. 3. The auditor must keep in his office the stumps of all li- 
censes by him delivered to the tax collector, and a ledger in which 
he must keep the collector’s account of all licenses delivered to him, 
sold, or returned unsold by him 


When license to be procured. 


Src. 4. It shall be unlawful for any person to engage in or carry 
on any business or occupation liable to license tax by this or- 

24 dinance without first taking out or procuring a license from 
the tax collector of the county, which license authorizes the 

party obtaining the same in his town, city, or particular locality in 
the county to transact thebusiness described in such license. Sepa- 
rate licenses must be obtained for each branch establishment or 
separate house of businesslocated in the county. No license issued 
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under this ordinance authorizes any person to carry on any business 
within the limits of any incorporated city or town having power by 
ite charter to impose or levy city or town license taxes, unless such 
person, in addition to the license provided by this ordinance, also 
procures the license required by the ordinances or orders of such 
city or town. 

Suit against delinquents. Damages. 


Sec. 5. Against any person required to take out a license who fails, 
neglects, or refuses to take out such license, or who carries on or at- 
tempts to carry on business without such license, the tax collector 
may direct suit, in the name of the county as plaintiff, to be brought 
for the recovery of the license tax ; and in such case either the tax 
collector or attorney may make the necessary affidavit for a writ of 
attachment, which may issue without any bonds being given on 

behalf of the plaintiff, and in case of a recovery by the plain- 
25 tiff fifteen dollars damages must be added to the judgment 
and costs to be collected from the defendant. 


Tax collector’s duties. 


Sec. 6. The tax collector must make diligent inquiry as to all 
persons in the county liable to pay license as provided in this ordi- 
nance, and must require each person to state, under oath or affirma- 
tion, the amount of business done by him in the next preceding 
three months, or the firm of which he is a member or for which he 
is an agent or attorney, or the association or corporation of which 
he is president, secretary, or managing agent, and thereupon such per- 
son, agent, president, secretary, or other officer must procure a license 
from the tax collector for the term desired and the class for which 
such party is liable to pay, and in all cases where an underestimate 
has been made by the party applying the party making such under- 
estimate or the company he represents are required to pay for a 
license for the next quarter double the sum otherwise required. 


Proof on trials. 


Sec. 7. Upon the trial of any action authorized by this ordinance 

the defendant is deemed not to have procured the proper license 

unless he either produces it or proves that he did procure 

26 it, but he may plead in bar of the action a recovery against 

him and the payment by him in a civil action of the proper 
license tax, together with the damages and costs. 


Settlements and payments. 


Sec. 8. The tax collector must pay into the county treasury on the 
first Monday of each month for the use of the county current ex- 
pense fund all moneys collected under this ordinance, and must at 
the same time file with the board of supervisors a detailed statement 
of all license taxes collected during the preceding month, and from 
whom and upon what business or occupation the same were col- 
lected. Said tax collector must also on the first Monday of January, 
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April, July, and October of each year return to the auditor all li- 
censes unsold and be credited therewith. 


Short terms. 


Sec. 9. When any business or occupation shall have been com- 
menced after the commencement of the current year, half year, or 
quarter for which blank licenses shall have been printed, as before 
specified, the tax collector shall issue a license for the remaining 
portion of said year, half year, or quarter, and receive therefor the 
pro rata sum required for said license for such unexpired term. 


tailroads, Express Co’s, «ce. 


27 Sec. 16. Every steam-railroad company,telegraph company, 

express company, horse-railroad company, telephonecompany, 
electric-light company, gas company, and water company conducting 
business in this county must obtain a license from the tax collector 
therefor and pay for the same as follows: Each steam-railroad com- 
pany, one hundred dollars per month; each telegraph company, 
fifteen dollars per month ; each express company, twenty dollars per 
month; each horse-railroad company, one and one-half dollars per 
annum for each car operated ; each telephone company, three dol- 
lars per quarter; each electric-light company, five dollars per quar- 
ter; each gas company, five dollars per quarter, and each: water 
company fifteen dollars per month. 


Penalties for violation. 


Src. 18. Every person violating any of the provisions of this ordi- 


nance shall be guilty of a misdemeanor, and upon conviction thereof 


shall be punished by a fine not exceeding five hundred dollars or 
imprisonment in the county jail not exceeding six months. 
Sec. 20. All ordinances, orders, or acts of this board inconsistent 
or in conflict with this ordinance are hereby repealed. 
Sec. 21. This orc’nance shall take effect on the twenty-second 
day of October, A. D. 1883, and shall be and remain in force 
28 from that date until Monday, the sixth day of October, A. D. 
1884. 


By order of the board. 
Passed this 6th day of October, A. D. 1883. 


Ayes—Main, Ward, Blythe, Watson, McCleary, Donnelly. 
Noes— ——. 
Absent—Tillotson. 
H. H. MAIN, Chairman. 
Attest : W. H. OWENS, Clerk, 
By H. E. WILCOX, Deputy. 


The witness, W. C. Morrow, was then cross-examined by counsel 
for defendant, and further testified as follows: “I was sick at the 
time the ordinance purports to have been passed, and Deputy Clerk 
Wilcox was acting as clerk of the board of supervisors. I tran- 
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scribed the ordinance into the ordinance book; I do not remember 
when, but it was within a short time after the 6th of October, 1883; 
I cannot say from what I copied the ordinance; it might have been 
from a newspaper. The ordinance read from the ordinance book 
was not signed by the chairman or attested by the clerk, as it 
appears now, until about the 16th of January, 18384.” 


H. E. Witcox was called, sworn, and testified for plain- 
29 tiff as follows: 


“T am deputy county clerk ; was acting as clerk of the board of 
supervisors of this county on the 6th of October, 1883. On that day 
the board of supervisors sent a proposed ordinance, which had been 
previously prepared by the district attorney, to the Mercury print- 
ing office, and on that day the proof-sheet of that ordinance was 
taken and corrected by the beard and adopted by them unanimously 
as the ordinance, and it was signed by the chairman, H. H.’ Main, 
and attested by me as clerk. The proof-sheet so adopted and signed 
was then returned to the printer. I do not know that the ordinance 
on this ordinance book corresponds exactly with said proof-sheet as 
corrected and adopted by the board.” 


Plaintiff then offered in evidence an order of the board of super- 
visors contained in the minutes of said board and adopted on the 
19th day of February, 1884, reciting that the said license ordinance 
uurporting to have been passed on the 6th day of October, 1883, 
iad been duly published in the San Jose Daily Mercury, a news- 
paper of general circulation, published in Santa Clara county, for 
at least one week prior to the time at which it went into effect. 

Counsel for defendant objected to the evidence on the 

30 ground that the same was incompetent, irrelevant, and, im- 

material. The court overruled defendant’s objection and de- 

fendant excepted. The said order was then introduced and read 
in evidence setting forth the facts above stated. 

Plaintiff also introduced the printer’s affidavit of publication of 
said ordinance in the San Jose Daily Mercury, a newspaper pub- 
lished in San Jose, Santa Clara county, for the time prescribed by 
law. 


Plaintiff then rested. 


The following allegations and facts set forth in defendant’s answer 
were then by the respective parties admitted to be true: 


Defendant has ever since its existence been and now is engaged, 
in connection with its general business, in carrying the United States 
mails over its said railroad, including that portion situated in said 
Santa Clara county, and in performing other said duties and trusts 
conferred upon it by the said several acts of Congress and those con- 
ferred upon it by the said several acts of the Legislature of the State 
of California. 
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Particulars Wherein the Evidence is Insufficient to Justify the Findings 
and Judgment of the Court. 


I. 


The evidence does not show that the ordinance under which this 
action is brought was passed on or before the first Monday of Octo- 
ber, 1883. 


31 IT. 


The evidence does not show that the said ordinance was duly or 
legally passed by the board of supervisors. 


IIT. 


The evidence does not show that the ordinance or document pur- 
porting to be the ordinance, which was introduced in evidence, Is 
the original or a copy of the contents of the ordinance claimed by 
plaintiff to have been passed on the 6th day of October, 1883; but 
the evidence does show that said ordinance introduced in evidence 
as a record on the ordinance book was not signed by the chairman 
of the board of supervisors or attested by the clerk until March Ist, 
1584. 

IV. 

The evidence does not show that the first Monday of October, 
1883, was the 6th day of October, but does show that the 6th day of 
October, 1883, was a day subsequent to the first Monday. 

7; 

The evidence does not show that the county auditor ever pre- 
pared blank licenses as required by said ordinance, or that the 
tax collector ever directed this action to be brought, or that de- 
fendant could have procured the license required by said ordi- 
nance. 

32 VI. 

The evidence does not show the said ordinance was ever authen- 

ticated by the proper seal. 


Errors of Law. 
I. 


The court erred in overruling defendant’s demurrer to plaintiff’s 
complaint. 


IT. 
The court erred in admitting in evidence the following docu- 
ments: The document purporting to be “An ordinance imposing 
county licenses, enacted October 6th, 1883;” the order of the board 


of supervisors declaring the ordinance duly printed; the printer’s 
affidavit of the publication of said ordinance. 
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ITT. 


The court erred in its findings as follows: 

That from the 22d day of February, 1884, to the 23d day of 
April, 1884, there was in force in the county of Santa Clara an or- 
dinance, duly passed by the board of supervisors of said county, im- 
posing county licenses. 


IV. 


_ The court erred in its conclusion of law that “the plaintiff is en- 
titled to a judgment of $300 and $15 damages andcosts.” 


30 V. 
The court erred in rendering judgment forthe plaintiff and against 
defendant. 


J. B. LAMAR, 
Attorney for Defendant. 


Order Overruling Motion for a New Trial. 
Title of court and cause. 


The defendant’s motion for a newtrial of this action, coming now 
on regularly for hearing, is argued by counsel and submitted ; Luis 
Arques, Esq., deputy district attorney, appearing for the plaintiff, 
and J. B. Lamar, Esq., for the defendant. 

Whereupon, the court being advised, it is ordered that said motion 
be, and the same is hereby, denied. 

November 17th, 1884. 

W. H. OWENS, Clerk. 


Notice of Appeal. 
Title of court and cause. 


34 You will please take notice that the defendant in the above- 

entitled action hereby appeals to the supreme court of this 
State from the judgment therein made and entered in the said su- 
perior court on the 10th day of September, 1884, in favor of the 
plaintiff and against the defendant, and from the whole thereof, and 
also from the order denying said defendant’s motion for a new trial, 
made and entered in the minutes of the said superior court on the 
14th day of November, 1884. 

J. B. LAMAR, 


Attorney for Defendant and Appellant. 


To the clerk of said superior court and J. H. Campbell, attorney 
for plaintiff and respondent. 


Waiver of Undertaking. 
Title of court and cause. 


The plaintiff and respondent in the above-entitled cause hereby 
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waives any and all undertakings on the part of the defendant and 
appellant on appeal in said cause. 
November 17th, 1884. 
J. H. CAMPBELL, 


District Attorney. 
L. ARQUES, Deputy. 
35 Certificate. 

I hereby certify that the foregoing transcript on appeal is correct 
and contains true and correct copies of the original papers and rec- 
ords in this cause now on file and of record and a correct statement 
used on motion for a new trial. 


36 Submission of Cause. 
In the Supreme Court of the State of California. 


, JANUARY 30TH, 1885. 
Filed appellants’ brief, and submitted. The court in bank. 


ot In the Supreme Court of the State of California. In Bank. 


THe County oF Santa CLARA, Respondent, ) 
v8. ' No. 9834. 
Tue Centra Paciric Rairoap Co., Appellants. } 


On appeal from the superior court in and for the county of Santa 
Clara. 


And now, at this day, this cause being called, and having been 
heretofore submitted and taken under advisement, and all and sin- 
gular the law and premises having been fully considered, the opinion 
of the court herein is delivered by the Court. 

Whereupon it is adjudged and decreed by the court that the judg- 
ment and order of the superior court in and for the county of Santa 
Clara in the above-entitled cause be, and the same are hereby, aflirmed 
with costs. 


38 Opinion. (Filed April 27, 1885.) 
In the Supreme Court of the State of California. In Bank. 


Tue County OF SANTA CLARA 
vs, No. 9834. 
THe CENTRAL Paciric R. R. Co. 


This cause is similar in all respects to the case of same county vs. 
The Southern Pacific R. R. Co., No. 9,838, and on the authority of 
the latter case the judgment and order are affirmed. 
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39 Copy of Bond. 
Supreme Court, State of California. 
THE County oF Santa Ciara, PI'’ff, 
U. 
THe CENTRAL Pactric RarLRoAp Company, Def't. 


Whereas the plaintiff in the above-entitled cause recovered judg- 
ment in the superior court of Santa Clara county, State of California, 
on the 10th day of September, 1884, for the sum of three hundred 
and thirty-two dollars & ninety cents, and upon defendant’s appeal 
to the supreme court of the State of California said judgment was by 
said supreme court affirmed on the 27th day of April, 1885; and 
whereas,on the 8th day of May, 1885, the Hon. R. F. Morrison, chief 
justice of the supreme court of the State of California, allowed a writ 
of error, at the instance of said defendant, removing said cause to the 
Supreme Court of the United States ; 

Now, therefore, in consideration of the premises of such removal of 

said cause to the Supreme Court of the United States, we, the 
40 undersigned, Charles F. Crocker and A. N. Towne, do hereby 

jointly and severally undertake and promise, on the part of 
the said defendant, The Central Pacific Railroad Company, that 
the said defendant will pay said judgment and all costs and dam- 
ages which may be awarded against it upon the final determination 
of said cause in the Supreme Court of the United States, or on a dis- 
missal of said writ of error, not exceeding the sum of five hundred 
dollars. 

Witness our hands this 12th day of May, 1885. 

CHAS. F. CROCKER. [sgEAt. 
A. N. TOWNE. — 


STATE OF CALIFORNIA, TS 
City and County of San Francisco, { ” ’ 

Charles F. Crocker and A. N. Towne, sureties whose names are sub- 
scribed to the above undertaking, being severally duly sworn, each 
for himself says, that he is a resident and freeholder in the State 
of California, and is worth the sum in said undertaking specified 
as the penalty thereof over and above all his just debts and liabilities 
exclusive of property exempt from execution. 

CHAS. F. CROCKER. 
A. N. TOWNE. 


41 Subscribed and sworn to before me this 12th day of May, 
1885. 
[ SEAL. ] CHARLES A. FORBERT, 


Notary Public in and for the City and County of 
San Francisco, State of California. 
Approved May 13th, 1885. 
B. F. MORRISON, 
Chief Justice. 
(Endorsed :) Filed May 22nd, 1885. J. W. McCarthy, clerk, by 
Frank Myers, deputy. 
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4? UNITED STATES OF AMERICA, 88: 


To the county of Santa Clara, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held atthe city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to a writ of error filed in the clerk’s office 
of the supreme court of the State of California, wherein The Central 
Pacific Railroad Company, a corporation, is defendant and plain- 
tiff in error and you are plaintiff and defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Robert IF’. Morrison, Chief Justice of the 
supreme court of the State of California, this 13th day of May, A. D. 
1885, and of the Independence of the United States the one hundred 
and ninth. 
R. F. MORRISON, 

Chief Justice. 


42} Due and legal service of the within citation, made and 
admitted this 14th day of May, 1885. 
HOWELL C. MOORE, 
Dist. Att'y and Attorney for Santa Clara County, 
Plaintiff and Defendant in Error. 


[Endorsed :] 9854. In the Supreme Court of the United States. 
The Central Pacific Railroad Company, a corporation, pl’ff in 
error, vs. The County of Santa Clara, def’t inerror. Citation. Filed 
May 22nd, 1885. J. W. McCarthy, clerk, by Frank Myers, deputy. 


43 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, between The County of Santa Clara, plaintiff and defendant in 
error,and The Central Pacific Railroad Company, a corporation, 
defendant and plaintiff in error, a manifest error hath happened, 
to the great damage of the said defendant and plaintiff in error, 
as by its complaint appears, and it being fit that the error, if 
any there hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that you 
have the same at the city of Washington, in the District of Columbia, 
on the second Monday of October next, in the said United States 
Supreme Court to be there and then held, that, the record and pro- 
ceedings aforesaid being inspected, the said United States Supreme 
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Court may cause further to be done therein to correct that error 
what of right and according to the law and custom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this fifth day of May, in the year 
of our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the United States the one hundred and ninth. 

[The Seal of the Circuit Court, District of Cala. ] 
L. S. B. SAWYER, 
Clerk U. 8S. Circuit Court, 9th Circuit, District of California. 


The above writ of error is hereby allowed. 
R. F. MORRISON, 
Chief Justice of Cal. 


43} | Endorsed :] United States Supreme Court. The Central 

Pacific Railroad Company (a corporation) pl’ff in error, vs. 
The County of Santa Clara, def’t in error. Writ of error. Filed 
May 22nd, 1885. J. W. McCarthy, clerk, by Frank Myers, deputy. 


44 Clerk’s Certificate. 
In the Supreme Court of the State of California. 


Tue CentTrRAL Paciric RatLtroap Co., Plaintiff in 
Error 
. No. 9834. 


v8. 
Tuer County or Santa CLARA, Defendant in Error. 


I,J.W. McCarthy, clerk of thesupreme court of the State of California, 
do hereby certify that the foregoing forty-three pages, numbered from 
one to forty-three, both numbers inclusive, contain a full, true, and 
correct transcript of the proceedings in the cause above entitled, and 
that the same together constitute the return to the annexed writ of 
error. 

Witness my hand and the seal of the said supreme court this Sth 
day of July, 1885. 
[Seal Supreme Court of California. ] 
J. W. McCARTHY, 
Clerk of the Supreme Court of California. 


Endorsed on cover: California supreme court. No. 260. The 
Central Pacific Railroad Company, plaintiff in error, vs. The 
County of Santa Clara. Filed August 1, 1885. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1887. 


No. 1378. 
THE DISTRICT OF COLUMBIA, APPELLANT, 
Vs. 


WILLIAM C. MURDOCK. 


No. 1379. 
WILLIAM C. MURDOCK, APPELLANT, 
Vs, 


THE DISTRICT OF COLUMBIA, 


APPEALS FROM THE COURT OF CLAIMS. 


FILED MARCH 3, 1888. 


OCTOBER TERM, 1887. 


No. 1378. 


SUPREME COURT OF THE UNITED STATES. 


THE DISTRICT OF COLUMBIA, APPELLANT, 


VS. 


WILLIAM C. MURDOCK. 


No. 1379. 
WILLIAM C. MURDOCK, APPELLANT, 
Vs. 
THE DISTRICT OF COLUMBIA. 
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1 United States Court of Claims. 


WituraAM C. Murpock \ 
against No. 371. 
THE Districr oF CoLUMBIA. j 


I.— Amended petiticn.— Filed Feh’y 28, 1884. 


To the honorable the judges of said court : 


Your petitioner, William C. Murdock, by leave of the court, first had 
and obtained for the purpose, comes and files this his amended petition, 
which he prays may be taken and substituted in lieu of his original petition 
filed in this cause on the 31st day of March, 1883, and thereupon the said 
claimant respectfully represents : 

First. That the petitioner is a citizen and resident of the District of 
Columbia. 

Second. That the defendant, the District of Columbia, is a municipal 
corporation, created and existing under the acts of the Congress of the 
United States. 

Third. That on or about the 20th day of May, 1875, the petitioner en- 
tered into a contract with the defendant called and known as extension of 
contract numbered 916, of the series of contracts theretofore entered into 
by the late Board of Public Works of the District of Columbia ; and that 
on or about the 5th day of July, 1875, the 5th day of August, 1875, and the 
22nd day of October, 1875, the said petitioner entered into three other con- 

tracts with the said defendant, each one of which was also denominated 
2 an extension of said contract numbered 916; and that on or about 

the 7th day of August, 1875, the said petitioner entered into conract 
with the said defendant known and designated as extension of contract num- 
bered 230} in the series of contracts theretofore made by the said Board of 
Public Works; and that on the 2nd day of October, 1875, the said peti- 
tioner entered into another contract with the defendant, designated as “ ex- 
tension of contract numbered 384, theretofore entered into by the said 
Board of Public Works ;” and that on or about the 18th day of Septem- 
ber, 1875, the petitioner entered into contract with the said defendant 
known and designated as “ agreement under contract numbered 44, thereto- 
fore entered into by the said Board of Public Works.” That said contracts 
so made by and between your petitioner and the said defendant, among 
other things, provided, that for the consideration therein expressed to be 

id to him by the said defendant, the petitioner was to lay and construct 
Scharf concrete pavements on certain streets, alleys, and avenues in the city 
of Washington and District of Columbia. The streets, avenues, and alleys 
so to be paved as specified in said contracts were as follows, to wit: 

The contract dated May 20, 1875, embraced 15th street west, between 
Rhode Island avenue and §S street; R street north, between 14th and 
16th streets ; Corcoran street north, between 14th and 16th street west ; 
17th street west, between Massachusetts avenue and P streets. Contract 
dated July 5, 1875, embraced S street, between 11th and 14th streets 
northwest. Contract dated August 5, 1875, embraced alley in square 248 ; 
N street, between New Hampshire avenue and 21st streets northwest ; O 


17136 1 


2 DISTRICT OF COLUMBIA VS. W. C. MURDOCK, | 


street, between 15th and 16th streets northwest. Contract dated 


3 August 7th, 1875, embraced 3rd street west, between D streets L 

streets northwest. Contract dated September 18th, 1875, embraced 
a space at the intersection of K street and Vermont avenue northwest. 
The contract dated October 2nd, 1875, embraced I street, between New 
Jersey avenue and North Capitol street northwest. Contract dated 22nd 
October, 1875, embraced Samson street, between 15th and 17th streets 
northwest ; O street, between 16th and 17th northwest. 

That in consideration of the work so to be’done by said petitioner, it was 
stipulated in and by each of said contracts that he Deal aitiben therefor 
the price established and paid by the Board of Public Works for work of 
similar character ; provided, that payment be made in bonds issued by the 
sinking-fund commissioners of the District of Columbia, under and by 
virtue of section 7 of the act of Congress approved July ith, 1874, which 
bonds were to be received and accepted by petitioner at their par value. 

Fourth. The petitioner further shows that he proceeded to execute the 
work provided for in each of said extensions of contracts, and in so doing 
constructed in accordance with said contract the Scharf concrete pavement 
on all portions of the streets and avenues of the said city mentioned in the 
aforesaid contracts ; and the quantity of said pavement so laid by him 
under said contracts amounted in the aggregate to fifty-two thousand three 
hundred and forty-eight and twenty-nine one hundredth (52,348 29-100) 
square yards, of said pavement, and the claimant also in the performance 
of said work did considerable grading and taking up of old wood pave- 
ments and hauling the same for which he was entitled to pay and com- 
pensation under the terms of said contract for which he was not paid in 

full. 
4 Fifth. The petitioner further shows that the price established and 

paid by the said Board of Public Works for said Scharf concrete 
pavement was $3.20 per square yard ; that your petitioner, before and at 
the time of entering into said contracts, was aware that said price had been 
established and paid by the Board of Public Works for such work, and 
that price was in the contemplation of the parties to said contracts at the 
time they were entered into as aforesaid ; and your petitioner expected to 
be paid for said work at the said rate. 

Sixth. Your petitioner further shows that in settlement for the work so 
done by him, under the said contracts, the accounting officers of the said 
defendant wrongfully refused to allow petitioners the said sum of $3.20 

r square yard for the pavement so laid by him, but allowed and paid 
him only $3.00 per square yard therefor (except as to 517.45 square yards 
thereof, for which they paid him at the rate of $3.20 per square yard), 
contending that that was the price established and paid by the Board of 
Public Works, all of which will appear by reference to the accounts of 
said work now on file in the office of the said defendant, which your pe- 
titioner prays may be produced and filed in the papers in this cause, and 
made part of this petition. And the petitioner avers and claims that he 
is entitled to recover against the said defendant 20 cents per square yard 
for fifty-one thousand eight hundred and thirty-one and eighty-four one 
hundredths square yards of said pavement, amounting to ten thousand 
three hundred and sixty-six and thirty-seven one hundredths dollars, with 
interest thereon from the time the same became due and payable; and also 
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such further sum as. may be found due him for said grading and hauling 
upon a proper accounting. 
o Seventh. That there has been no final settlement between your 
petitioner and said District for the work done by him as aforesaid, 
and that no part of your petitioner’s claim as herein set forth has been 
rejected by the late Board of Audit, which was created and existed under 
and by virtue of section six (6) of the act of the Congress of the United 
States, entitled “An act for the government of the District of Columbia, 
and for other purposes,” approved June 20, 1874. 

Eighth. That neither said contract nor said claims for said work have 
been transferred or assigned to any persons, but the right to the same re- 
mains in your petitioner, and he is justly entitled to the amount herein 
claimed. 


PRAYER. 


Your petitioner therefore prays for a judgment in due form of law 
against the said District of Columbia for the said sum of ten thousand 
three hundred and sixty-six thirty-seven one-hundredths dollars, with in- 
terest thereon from the time the same became due and payable, and also 
such further sum as may be found due him for said grading and hauling 
upon a proper accounting, and that he may have such other relief as the 
nature of the case may require. 

WicuiaM C, Murpock. 
W. A. Cook, 
C. C. COLE, 
Atty’s for Claimant. 


District or COLUMBIA, 
Washington County, to wit: 
William C. Murdock, the petitioner mentioned in the foregoing peti- 
tion, being duly sworn, says upon oath that he has heard the fore- 
6 going petition read, and knows its contents, and that the matters 
therein set forth so far as stated upon his own knowledge are true, 
and those stated upon imformation and belief he believes to be true. 
WitiiaAM C. Murpock. 
Subscribed and sworn to before me this 26th day of February, A. D. 
1884, 
[SEAL. | KE. L. WHITE, 
Notary Public. 


~] 


[1.—General traverse. 


And now comes the Attorney-General on behalf of the District of Co- 
lumbia, and answering the petition of the claimant herein, denies each and 
every allegation therein contained ; and asks judgment that the petition be 


dismissed. 
THOMAS SIMons, 


Assistant Attorney-General, 
8 [i1.—Plea of set-of.—Filed May 3, 1886. 


And now comes the Attorney-General on behalf of the District of Co- 
lumbia, and for a further plea says: 
That at and before the institution of this suit the said claimant was and. 
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still is indebted unto the District of Columbia in the full and just sum 
of $3,000.00 for money had and received to the use of the defendant, and 
the said claimant being so indebted as aforesaid, in consideration thereof 
promised to pay the defendant the said sum of money on request ; yet the 
said cl’t, although often requested so to do, hath not, nor hath any one in 
his behalf, as yet paid the same sum or any part thereof, but hath wholly 
neglected and refused, and still neglects and refuses, so to do; which said ie 
sum so due as aforesaid the defendant claims to set off against the demand : 
of the claimant, and thereupon he brings his counter claim. 
Ropert A. Howarp, 
Assistant Attorney-General. 


9 IV.—Motion for leave to file amended plea and amended plea.— 
Filed March 9, 1887. 


The said defendant, by the Attorney-General, moves the court for leave 


to file the amended plea of offsett presented herewith. 
Ep. M. Watson, 
Ass’t Att’ y. 


And now comes the Attorney-General, on behalf of the District of 
Columbia, and for a further plea says: 

That at and before the institution of thie suit, the claimant was and 
still is indebted unto the District of Columbia in the full and just sum of 
$7,000.00 for money had and received to the use of the defendant, and 
the said claimant being so indebted as aforesaid, in consideration thereof 
promised to pay the defendant the said sum of money on request; yet 
the said cl’t, although often requested so to do, hath not, nor hath any one 
in his behalf, as yet paid the same sum or any part thereof, but hath 
wholly n lected ‘and refused, and still neglects and refuses, so to do; 
which x) ana so due as aforesaid the defeudant claims to set off against 
the demand of the claimant, and thereupon he brings his counter claim. 

Ropert A. Howarp, 
Assistant Attorney-General. 


To one payment on De Salle st. (cert. B of Audit No. 19468) of 70 cts. per 

yard on 2,493); sq. yards pavement... ... 2.2.20 1.2 22e cect e cone cee eeese $1, 745. 10 
To overpayment, as sed report of referee, for excavation.................. 2,549. 77 
To overpayment for haul of excavation, as per vouchers Nos. 14969 (14699- 

700) 1911+(19112-13) (14950-1) (14998-9) (14950-1) & (192z1-2)...... 2... 2, 337.51 


6, 633. 38 


10 V.—Judgment of the court of June 2, 1887. — 


At a Court of Claims held in the city of Washington, D.C., on the 2nd 
day of June, A. D. 1887, it was ordered that the judgment entered herein 
on the 25th day of April, 1887, be vacated and set aside, and that judgment 
in lieu thereof be entered as follows : 
The court, on due consideration of the premises, find for the claimant 
and do order, adjudge, and decree that the said W. C. Murdock do have 
and recover, in the manner provided by the act of June, 1880, chapter 
243, the sum of six thousand five hundred and sixty-nine ;/°, dollars ae 
($6, 569. 75) upon debts of the District of Columbia, due and payable Nov. : 
1, 1875, within the meaning of the sixth section of the said act. 
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1] V1I.—Order of the court of Nov’r 16, 1887. 


The motion for a new trial herein filed by the defendant, June 2, 1887, 
having been held under advisement, and the requests for additional find- 
ings of fact having been considered and the former findings having been 
revised and filed anew this day, said motion is overruled and the judgment 
entered June 2nd, 1887, is to stand as the judgment of the court upon the 
findings now entered of record. 


12 FINDINGS OF FACTS. 
The court, upon the evidence, finds the facts as follows : 
lL. 


The claimant in the year 1875, under extensions of certain contracts, 
laid in the city of Washington for the defendant 51,830.84 square yards 
of Scharf pavement, for which payments have been made wo basis of 
$3 per square yard. Said work was done under the extension of contract, 
as hereinafter stated. 


LT. 


Contract dated May 20, 1875, being extension of contract No. 916, in 
the series of contracts made by the Board of Public Works, embraced 15th 
street west, between Rhode Island avenue and 8S street; R street north, 
between 14th and 16th streets ; Corcoran street north, between 14th and 
16th streets west ; 17th street west, between Massachusetts avenue and P 
street. 

Contract dated July 5, 1875 (extension of 916), embraced S street, be- 
tween 11th and 14th streets northwest. 

Contract dated August 5, 1875 (being extension of 916), embraced alley in 
square 248, O street, between 15th and 16th streets northwest. 

Contract dated August 7, 1875 (being extension of 2304), embraced 3d 
street west, between D and L streets north. 

Contract dated September 18, 1875 (being an agreement under contract 
No. 44), embraced a space at the intersection of K street and Vermont 
avenue northwest. 

Contract dated October 2, 1875 (being extension of contract No. 384), 
embraced I street northwest, between New Jersey avenue and North Cap- 
itol street. 

Contract dated October 22, 1875 (being extension of contract No. 916), 
embraced Samson street, between 15th and 17th streets northwest. 

Following are the number of square yards of Scharf concrete pavement 
laid and put down by claimant on the foregoing streets, avenues, and alleys, 
under said contract, and for which he was allowed ‘only $3 per square 
yard therefor, viz: 

Under extension of contract No. 916: 
Square yards. 
Voucher No. 14698. 15th street NW., bet. R. I.av.and Sstr., July 21, °75. 7,516.06 


Voucher No, 14699-70. R street NwW., bet. 14th and ltth streets, July 23, 
FD tc gaas esvcnsccdsnnsbncbmebieeeuteadabas shen <hadbdete mete 4, 302. 25 
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13 Voucher No. 19112-13. 17th street NW., bet. Mass. ave. and Pstr.. 2,094.90 
Voucher No. 14959-1. S street NW., bet. lith and 14th sts......... 5, 134. 90 

Voucher No. 1499#-9. Alley in square No. a RRR i a RRR 2, 126. 80 

Voucher No. 14850-1. O street, bet. 15th and 16th sts. NW............... 1, 662. 77 

Voucher No. 19221-2. Samson ‘street, bet. 15th and 17th ste. NW......... 2, 674, 00 

Voucher No, 19221-2. Q street, bet. 16th and 17th sts. NW............... 2, 301. 10 

Voucher No. 19063-4. Pierce Place, between 14th and 15th NW........... 57. 83 
Under extension of contract No, 2304: 

Voucher No. 19210. 3d street, bet. D and L streets NW .........-..-..----.- 16, 359. 22 
Under extension of contract No, 44: 

Voucher No. 14929. Intersection of K str. and Vermont ave............-.. 714. 84 
Under extension of contract No, 304: 

Voucher No. 19415. I street NW., bet. N. Cap. str. and N. J.ave.......... 4, 556. 87 
Os ue hese aeeessdnacnes 51, 830. 84 

At 20 cents per yard............ iin abehas Chinen eeneee casa cennne “$10, 366. 6.17 


Under said extensions of contract No. 916 there was allowed and paid 
claimant under the different works of said contract as follows, to wit : 


Voucher No. 14698. 15th street, bet. R. I. ave. and 8 street, 2,668.50 cubic 


yards grading, at 30c. per yd elect Mah ined dedhdeosbebnbknddbee ows $800, 55 
Voucher No. 14699-700. R street, bet. 14th and 16th sts. NW. , 1,418.60 cubic 
os di chi oe ebes anes eosebess cene sek eseeeue 425, 58 
Voucher No. 19111. Corcoran street, bet. 14th and 15th sts. NW. , 510.50 cubic 
yards grading, at 30c. p. yd..... ’ 153. 15 
Voucher No. 19112-13. 17th str. NW., bet. Mags. ave. and P street, 528.30 
es Os 8 dan wen wand. dase nondde cemens cnedees ee 158. 49 
Voucher No. 14950-1. S street NW., bet. llth and 14th streets, 1,327 cubic 
ik eens hide pomcbne eee e-ebed 398, 10 
Voucher No. 14988-9. Alley in square 248, 409 cubic yards grading, at 40c. 
Dien dct ans CUM heh onhamineheceseceeeen Gets ween hues sone cee 163. 60 
Voucher No. 14950-1. O street, bet. 15th and 16th strs. NW., 323 cubic yards 
UR, cine caacnindta bane GN e chores wose sonese sede oneen panes 96. 90 
Voucher No. 19221-2. Samson street, bet. 15th and 16th strs. NW., 618 cubic 
ee ts os, coha bhee eee ase nese C600 bene sees 185. 40 
Voucher No. 19221-2. Q street, bet. 16th and 17th strs. NW. ., 960 cubic yards 
i 5 olde del pele noes Sek pet ese pate oven cea seoe o6ee _ 168, 00 
SE MAA deihekn duds bia uek bead ewind€ den 2600 sees 6066 06ee gobo sehen 549 77 


I11.— Extension of contract No. 916 


For and in consideration of the stipulations hereinafter contained it is 
hereby agreed by and between the Commissioners of the District of Colum- 
bia and William C. Murdock that contract No. 916, in the series of con- 
tracts made by the Board of Public Works of the District of Columbia, 
be and the same is hereby extended, with its various terms, conditions, 
and stipulations, to embrace the following work, to wit : 

Lay and put down the Scharf concrete pavement on the carriage-way of 
S street, between 11th and 14th streets northwest. 

It is further agreed that the said William C. Murdock shall receive the 
prices established and paid by the Board of Public Works for work of 
similar character: Provided, That payment be made in the bonds issued 
by the Sinking Fund Commissioners of the District of Columbia under 
and by virtue of section 7 of the act of Congress approved June 20, 1874, 
which bonds shall be accepted and received at their par value. 

In witness whereof this instrument is signed and sealed by the 
14 Commissioners of said District appointed under the act of Con- 
gress entitled “An act fur the government of the District of Co- 
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lumbia, and for other purposes,” approved June 20, 1874; and the party 
of the second part to these present has hereunto set his hand and seal this 
5th day of July, 1875. 


W. DENNISON, L. 8. 
J. H. Kercnam, L. 8. 
S. L. PHELPs, L. 8. 


Commissioners of the District of Columbia. 
W. C. Murpock, [SEAL.|] 
Contractor. 


LV .—Vemoraundum executed by Murdock and his sureties and delivered to 
the Commissioners. 


In consideration of the provisions of a certain contract, entitled “ Ex- 
tension of contract No. 916,” and entered into on the 5th of July, 1875, 
between the Commissioners of the District of Columbia and William C, 
Murdock, and in order to clearly set forth the true interpretation and 
effect of said contract, it is hereby stipulated that it is the true meaning of 
said contract that if at any time during the period of three years from the 
completion of the work to be done thereunder any part or parcel thereof 
shall become defective from imperfect or improper material or construc- 
tion, and in the opinion of the parties thereto of the first part require re- 
pairs, the party thereto of the second part will, on being notified thereof, 
immediately commence and complete the same to the satisfaction of said 
parties, and cause and maintain said work to be at the end of said period 
of three years in good condition and repair and free from defect and from 
imperfect or improper material or construction, and in case of failure or 
neglect of said party-of the second part to do so, the same shall be done 
under the directions and orders of said party of the first part at the cost 
and expense of said party of the second part. 

These stipulations do not apply to wood pavements relaid under the 
contract, nor to any work except the laying and resurfacing or concrete 
pavements. | 

Witness my hand and seal this 17th day of December, 1875. 

W. C. Murpock. 


For the consideration and purposes above we hereby assent to the above 
as being a true interpretation of one of the conditions of the above-men- 
tioned contract covered by the bond on which we are sureties, dated 

Witness our hands and seals this 17th day of December, 1875. 

H. A. WILLARD. 
Jas. O. CLEPHANE, 


The other contracts sued on are substantially like the foregoing con- 
tract of 916. 7 


V.—Ectract from the journal of the Bowrd of Public Works of 1871. 


SEPTEMBER 14, 1871. 


The Board met at the usual hour. 
Present, Governor Cooke, Messrs. Mazrader and Shepherd. 
x 
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The following scale of prices for work and material were then adopted 
by the Board: Wood and concrete pavement, $3 per yard ; Scharf and 
Parisen pavement, $3.20 per yard. 

Board adjourned. 

The Board of Public Works between 1871 and 1874 and in said years 
paid $320 to John O. Evans and others, on different contracts, for Scharf 
pavement, said payments being made on an aggregate of more than 25,000 


yards. 
15 Vi. 


On the day of its date there was addressed to the Commissioners of the 
District, by the claimant, the following communication : 
Wasuineton, D. C., December 15, 1875. 
Hon. Board of Commissioners of the District of Columbia : 
GENTLEMEN : I desire to call your attention to the fact that in work- 
ing under contract No. 916, on De Sales street. I found it impossible, ow- 
ing to the terrible condition of the street, to lay a 7 or 8 inch concrete 
vement. I was therefore compelled to lay a pavement ranging in depth 
from 10 to 15 and 18 inches. Under such circumstances I respectfully 
ask that I may be allowed the same price as paid to me fora 10-inch pave- 
ment on Pennsylvania avenue. To confirm the truth of the above state- 
ment, I respectfully refer you to the report of the special superintendent, 
Mr. Phillips, and also to Senator Sargent, who was on the street often dur- 
ing the progress of the work. 
Yours, very respectfully, 
W. C. Murpocr, 
Contractor. 


On said communication is the following indorsement : 
Dec. 21, 1875. 
Respectfully returned to Hon. Commissioners District of Columbia, in- 
viting attention to the report of the overseer and recommending that the 
contractor be paid for 10 inches of pavement at the same rate as that al- 
lowed on Pennsylvania avenue, to wit, $3.70 per yard. 
as Hoxie, 
Lieut. Engineer, U. 8. A., Engineer of District of Columbia. 


On said communication is the following: 
+ 


Respectfully returned to the engineer approved. By order of the Com- 


missioners. 
W. TINDALL, Sec. 


Letter of overseer referred to in foregoing : 
ENGINEER’S OFFICE, District oF COLUMBIA, 
Washington, December 18, 1875. 
To the Engineer, District of Columbia : 
Srr: In reference to communication No. 11638, Vol. , BE. Q.,, 
1875, I have the honor to report that Mr. W. C. Murdock’s statement is 
correct ; as the pavement settled it necessitated the use of more material to 
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keep it up to the grade. There are places ¢ ver the filled-in portion of the 
street that the pavement is near 2 feet thick, over which he was obliged to 
lay an extra heavy top coat that will average 3 inches when compacted— 
the heaviest top coat laid on any concrete pavement in this city. I there- 
fore recommend that he be paid for a 10-inch pavement, which in my judg- 
ment will not compensate the contractor for the labor and material used 
on La Salle street. The pavement was laid in four courses: Ist layer, 
stone ; 2d, ordinary base ; 3d, binder; 4th, top coat. Twice the thick- 
ness of ordinary top coat was used, and layer after layer of base and binder 
as the street settled, to keep the part to the grade. 
Very respectfully, 
WaL. PHILLIPs, 
Overseer Concrete District. 


VII. 


The Commissioners paid the claimant the sum of $3.70 for the work on 
De Sales street, which amounted in the aggregate to $1,745.31. Theallow- 
ance was made after the date of said communications, and after the comple- 
tion of the work. The amount paid on said work because of the addi- 
tional allowance of 50 cents per yard is $1,247.25. The said claimant 
was paid the sum of $1,529.47 for haul over 200 for the grading on 
the extensions of 916. The Board of Public Works allowed on contract 

916 and similar contracts compensation for haul over 200. That 
16 had been the custom of the Board at the time the extensions were 

made of 916, and it does not appear that the allowance was un- 
reasonable in price. 


VIL. 


On the 28th day of July, 1875, a payment was made to claimant for 
work done to that time based on allowance of $3 per square yard for ex- 
tensions of contract No. 916, and upon that payment the claimant exe- 
cuted the following receipt : 

“ Received this 28th ie of July, 1875, from the Board of Audit their 
certificate No. 14698 for $24,278.41, in full settlement of the above-stated 
claim.” 

It does not appear that the parties at the time said receipt was given 
had any settlement of disputed claims or items, or that said receipt was 
founded op. an agreement made at the time, or was the result of a settle- 
ment between the parties. Before said payment there was laid of the 
51,830.84 the amount of 21,387.41. On said date a similar receipt was 
executed for $14,285.13 under the same state of facts as detailed above. 


IX. 


The provisions of these extensions of 916-230}, 44, and 384 are identi- 
eal, 

The extension is as follows: : 

“For and in consideration of the stipulations hereinafter contained it 
is agreed by and between the Commissioners of the District of Columbia 
and William C. Murdock that contract No. 916, in the series of contracts 
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made by the Board of Public Works of the District of Columbia, be, and 
the same is hereby, extended with its various terms, conditions, and stipu- 
lations to embrace the following work, to wit : | 

“ (Here follow names of streets on which Scharf concrete pavement is 
to be laid.) 7 

“It is further agreed that the said William C. Murdock shall receive 
the prices establidhed and paid by the Board of Public Works for work 
of similar character, provided that payment be made in the bonds of the 
District of Columbia * * * at their par value.” 

Contract 916, “‘ the various terms, conditions, and stipulations 
are incorporated in this extension, provides : 

“ First. That the said party of the second part has agreed, and by these 
presents doth agree, with the said party of the first part, for the considera- 
tion hereinafter mentioned and contained, and under the penalty expressed 
in a bond bearing even date with these presents and hereunto annexed, to 
furnish, at his own proper cost and expense, all the necessary materials 
and labor, and in good, firm, and substantial manner to lay and put down 
the pavement known as the Scharf concrete pavement on the carriageway, 
etc. 


’ 


’ of which 


» * * * . * + 


“Sixth. It is further agreed that all loss or damage arising out of the 
nature of the work to be done under this agreement, or from any unfore- 
seen obstructions or difficulties which may be encountered in the prosecu- 
tion of.the same, or from the action of the elements or from incumbrances 
or injuries to individuals, property, or otherwise, on the line of the work, 
ur adjacent thereto, shall be sustained by the said contractor; and the said 
contractor hereby agrees, in the execution of the said work as aforesaid, to 
keep at all times the said work properly guarded or protected so as to 
prevent all injuries to persons, travelers, animals, or property; and in the 
event of any such injury or injuries occurring in consequence of the in- 
sufficient guarding or protection of said work as aforesaid, the said party 
of the first part shall retain out of any money or moneys due or to become 
due said contractor a sum sufficient to cover all damages arising out of said 
injurv or injuries until the same may be settled at law or otherwise. 

“Tenth. It is further agreed that the said party of the second part shall 
receive the following prices as full compensation for furnishing all the 
materials and labor which may be required in the prosecution of the whole 
of the work to be done under this agreement, and in all respects complet- 
ing the same, to wit: 

“ Laying and putting down the Scharf concrete pavement per square 

; yard, $3.20, which shall include 2 feet of grading.” 
17 The ninth clause of the original contract 916 is as follows : 

‘Tt is further agreed if, at any time during the period of three 
years from the completion of the work to be done under this contract, any 
part or parts thereof shall become defective from imperfect or improper 
material or construction, and in the opinion of the said party of the first 
part require repair, the said party of the second part will, on being notified 
thereof, immediately commence and complete the same to the satisfaction 
of the said party of the first part; and in case of a failure or neglect of 
the said party of the second part so to do, the same shall be done under 
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the directions and orders of the said party of the first part at the cost and 
expense of the said party of the second part. 


* * x * * * * 


“Thirteenth. And the said party constituting and composing the Board 
of Public Works in and for the District of Columbia aforesaid agree with 
the said party of the second part to perform all the stipulations to this 
contract obligatory in it, and to pay or cause to be paid to the said party 
of the second part, or to his heirs, executors, or administrators, in lawful 
money of the United States, the amount which may be found from time 
to time due him according to the contract.” 

In 1872 and 1873 the Board of Publie Works by order allowed 20 
cents for grading | in 1872, and in 1873 the sum of 30 cents, and under the 
order of 1872 they allowed 1 cent per cubic yard for every 200 feet haul 
over 200 feet, and under the order of 1873 they allowed 1} cents per cubic 
yard for the same haul. The above allowances were being made at the 
time the contracts were extended, 

In 1873 the Board of Public Works made contracts for concrete and 
Scharf pavements, under which it paid contractors the sum of $3.20 per 
square yard for laying such pavement, which price included two feet of 
grading. After that time $3.20 was the usual price paid by the Board of 
Public Works. 

X. 


The conerete pavement laid by claimant on Pennsylvania avenue, to 
which he refers in the above communication, was laid under a contract 
that fixed the price specifically at $3.70 per yard, and contained specifi- 
cations for thé pavement laid thereunder not contained in the contract 
under which claimant laid the pavement on De Sales street. 


CONCLUSIONS OF LAW, 


Upon the foregoing the court decides as conclusions of law : 

(1) That the claimant is entitled to 20 cents a yard for 51,830.84 vards, 
making $10,366.17. 

(2) Th: at from that amount there 1 is to be deducted the grading, which 
was less than 2 feet, amounting to $2,549.77. 

(3) That the payment made for work on De Sales street was without 
consideration and authority.of law. That the amount overpaid, to wit, 
$1,247.25, must be deducted from the amount due petitioner on other por- 
tions of the contracts, leaving a balance due the claimant of $6,569.75, 
due and payable as of the first day of November, 1875. 


V II.—Opinion (November 16, 1887). 


WeELpon, J., delivered the opinion of the court : 
The petition alleges that, in the year 1875, the claimant performed a 
large amount of Scharf paving on the streets of Washington under 
18 extension of certain contracts entered into with the District of Co- 
lumbia. This suit was brought to recover a balance due, as it is 


alleged, of $10,066. 
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Under the extension of contracts, the claimant laid 51,830.84 square 
yards of Scharf pavement, for which he has been paid at the rate of $3 
per yard. He was also paid the sum of $4,079.24 for grading and haul, 
and the sum of $1,247.25 as extra allowance for work on De Sales street, 

‘ because of the peculiar character of the work, made necessary by the con- 
dition of the street at the time the labor was performed. 

He insists that under the contract he is entitled to the sum of $3.20 per 
square yard, the excavation, and haul, and that the Commissioners of the 
District had authority in law to make the allowance because of the pe- 
culiar hardship incident to the work on De Sales street. 

The defendant insists that claimant is only entitled in this proceeding 
to $3 per yard, nothing for excavation and haul, and that the Commis- 
sioners exceeded their authority in the allowance of the $1,247.25 on said 
street. 

On the 5th day of April, 1886, by consent of parties, this case was re- 
ferred to Daniel Donovan, esq., who was directed to report the number 
of square yards of concrete pavement laid by the claimant for which 
he has only been allowed $3 per square yard, and tor which he is en- 
titled to an additional allowance of 20 cents per square yard under the 
decision of the court in the case of Cranford & Hoffman v. The District 
of Columbia. On the 3d of May, A. D. 1886, the said referee made a re- 
port, finding a balance in favor of ‘the claimant of $7,816.40, the basis of 
which finding is an allowance to the claimant of 20 cents per} yard on the 
said 51,830.84, and a deduction from the same of $2,549.77 for the amount 
paid the claimant for grading, the same being less than 2 feet at every 
point on said work. Exceptions were filed to this report by both parties, 
the petitioner objecting to the deduction, and the defendant finally to the 
report as a whole. Upon the trial of the cause the defendant, having ob- 
tained leave to do so, filed a counter claim charging the claimant with the 
amount allowed for the work on De Sales street. 

In order to perfect the right of both sides to review the decision of this 
court by an appeal to the Supreme Court, we have found the facts as though 
no reference had been made ; and although the case was tried on excep- 
tions to the referee’s report, without any request for findings, we have fully 
developed the case by elaborate findings. The contracts extended, and 
upon which this suit is prosecuted, are similar in terms to the contracts in 
the Cranford Case, and the findings in this case, so far as they are applica- 
ble to the subject-matter, are similar to the findings in that case. 

The extension of the contracts provides : | 

“It is further agreed that the said William C. Murdock shall receive 
the prices-established and paid by the Board of Public Works for work 
of a similar character. The court finds in this case as it found in the 
Cranford case, that the price established and paid for Scharf pavement 
was $3.20, and that such price included 2 feet of grading.” 

The original of Contract No. 916 provides: 

“Laying and putting down the Scharf concrete pavement, $3.20 per 
square yard, which shall include 2 feet of grading.” 

Not ‘only did the contract provide for $3.20, but the action of the 

Board, by payment and publication of prices, established $3.20 as 
19 the price of that class of pavement. There can be no serious ques- 
tion, both from construction and custom, as to the price to which 
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the claimant is entitled for the 51,830.84 yards laid by him under the 
various extensions ; but the contention arises as to what is the obligation 
of the party as to the grading. In the Cranford Case, upon a similar 
contract and finding, it was held by this court: 

“The work to be performed is an entirety, for which the claimant is 
to receive an entire sum as compensation. By the terms of the contract 
the claimants are to do an entire amount of work, which may include 2 
feet of grading or may be less than that amount, and for which, with that 
contingency, they are to receive the sum of $3.20 per square yard. The 
entirety of the compensation is not dependent upon whether the grading 
is exactly 2 feet or falls below that amount. The indication of the intent 
of the parties is, that the claimants were to do the necessary grading to the 
extent of 2 feet, and lay the pavement for an entire sum of $3.20 per 
square yard. It is not a contract of distinct and separate parts, but a con- 
tract of legal unity, embracing a variety of matter; but in contemplation 
of law an indivisible whole. (Cranford and Hoffman v. District of Colum- 
bia, 20 C. Cls. R., 376.)” 

So it may be said in this case. The parties were to put down a certain 
character of pavement for a certain price, which price is to be taken as a 
compensation, and such compensation is to include the necessary grading, 
not exceeding 2 feet. The grading allowed the claimant was for grading 
which at no point exceeded a depth of 2 feet. The amount of grading at 
the price allowed by the engineer amounted to the sum of $2,549.77, and 
the amount inales claimant for a haul over 200 feet is $1,529.47. 

It will be seen by reference to the ninth finding, that at the time these 
extensions were made the Board of Public Works established and paid a 
compensation for haul over 200 feet, and the $1,529.47 was calculated 
upon that basis of compensation. It is insisted upon the authority of the 
Cranford Case that for all work taken after the 28th of July, 1875, there 
can be a recovery for only $3 per yard. It is contended that on that day 
there was a settlement made as to the work embraced in the contract of 
May 20, 1875, on a basis of $3, and for all subsequent work the price is 
to be calculated on the basis of $3. 

It is true, that on that day a receipt in full was given by the claimant 
on a payment made and calculated on the basis of $3; but it was not 
executed under the circumstances indicated by the facts of the Cranford 
Case, and can not be held as a compromise or settlement, or as indicative 
of the determination of the Commissioners to change the rate for Scharf 
pavement. It was the act of the engineer, or officer a out the ac- 
count, with no power to change the rights of the parties. This court has 
had occasion to pass upon the force of a receipt in full in the case of Ca 
Ann Granite Company v. The United States (20 C. Cls. R., p.1). It will 
be seen by a reference to that case, and the authorities upon which it is 
based, that a receipt in full is not binding on the parties unless it is the 
result of a settlement involving the adjustment of differences by way of 
compromise and settlement. While the law encourages the adjustment of 
differences by the parties, a receipt in full is inoperative as an as 
unless it is based upon a state of facts indicating an adjustment of the 
claims of the parties. 

The counter-claim, filed since the reference of the case, presents to the 
consideration of the court the question, how far had the Commissioners 
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the right to bind the District by the payment of money in excess of the 
contract price, after the completion of the contract, because of a 

20 condition of things not known or contemplated by the parties at 
the time the contract was made? 

The payment of the $1,745.48 was made after the completion of the 
work, and when the rights of the parties became vested as the result of 
that condition. Whatever was to be done afterward, by way of increas- 
ing the compensation, must be founded upon a gratuity, from the repre- 
sentatives of the District to the claimant, because of his misfortunes in 
the construction of the work. It is insisted by the claimant that the Com- 
missioners had a legal right to consider the hardship of the situation, and 
pay to the claimant 50 cents additional for every square yard laid by him 
on the street affected by the difficulties of construction. 

Weare cited by counsel to Dillon’s Municipal Corporations, volume 1, 
section 477, as an authority to sustain the right of the Commissioners to 
make the allowance in controversy. A hasty examination of that author- 
ity might induce the impression that the adjudged cases go to the extent 
of holding that the agent of a municipal corporation has a right to deal 
with the trust to the extent of alleviating the hardship of unforeseen cir- 
cumstances in allowing pay (after the completion of the contract) beyond 
the compensation fixed by the contract. 

The communication of the claimant, bearing date on the 15th of De- 
cember, 1875, indicates clearly the character of his claim. He asked for 
a gratuity pure and simple; so that the allowance was not the result of 
the settlement of a doubtful claim, but an act of kindness towards a party 
who had suffered from a condition of things not anticipated in the making 
of the contract. We have examined all the authorities cited by the learned 
author, and do not find that any of them go to the extent of clothing : 
trustee with a right to increase the compensation without the consent of 
his principal. “The Commissioners were de saling with a public trust, 
and must confine themselves within the boundary of power and discre- 
tion indicated by the character and nature of their trust. A trustee must 
be faithful to the legal rights of his principal before he is generous to 
the demand of others. There was no inducement, to operate on the mind 
of the authorities, in the line of the necessity or interest of the District, 
to justify them in making the allowance. The contract was fully per- 
formed, and there was not pending between the parties a doubtful claim 
which might be, or was, adjusted by the payment. If, while the work 
was in progress and because of the difficulties, the contractor was about 
to fail, then, in consideration of the public necessity, the Commissioners 
might have increased the pay ; but this case does not come to that stand- 
ard, and can not be determined by the law applicable to that condition. 
The memorandum executed by the claimant and his sureties on the 17th 
of December, 1875, after the communication of the 15th and hefore the 
allowance of the additional compensation, does not increase the liability 
of the claimant, inasmuch as the legal essence of that agreement was al- 
ready embraced in thé ninth article of the original of contract 916. 

There is no evidence that, as to the subject matter of that memorandum, 
there ever had been any dispute or complication between the parties, as 
to the intent and meaning of the agreement in relation to the obligation 
of the claimant to build an enduring and substantial pavement. He took 
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upon himself by the letter of his obligation the responsibility of meeting 
just such difficulties as he had to encounter in the prosecution of 
21 the work, and having agreed to construct a pavement upon a given 
street, he must bear the responsibility of the imperfect foundation. 
(Dermott v. Jones, 2 Wall., p. 1.) Such was evidently the construction 
of the contract as indicated by the acts of both parties. 

Upon the whole case the court holds that the claimant is entitled to re- 
ceive 20 cents per square yard for 51,830.84 yards, making $10,366.77 ; 
that he is to be charged with overpayment $2.549.77 for grading and 
$1,247.25 for extra allowance on De Sales street, leaving a balance in his 
favor of $6,569.75. (Roche v. The District of Columbia, 18 C. Cls. R., 
p. 217.) In justice to the referee we desire to say that, upon a fullinves- 
tigation of the case, we have adopted his findings upon all matters sub- 
mitted to his determination. 

The judgment of the court is that the claimant recover the sum of 
$6,569.75, due and payable as of the Ist day of November, 1875. 


22 VILl.—Application of defendant for appeal.—Filed in open court 
Nov. 16, 1887. 


_ From the final judgment in the above entitled cause in favor of claim- 
ant, the defendant, by their Attorney-General, on the 16th day of Novem- 
ber, 1887, makes application for, and gives notice of, an appeal to the 
Supreme Court of the United States. 

Ropert A. Howarp, 
Ass’t Attorney-General. 


23 IX.—Order of allowance of appeal. 


Upon the application by the defendant for allowance of appeal, the 
parties having been heard, it appears by the records of this court that— 

April 5, 1886, ou motion of claimant, in writing, assented to by defend- 
ants, the case was referred to a referee to report certain facts ; 

April 19, 1886, the referee made his report ; 

April 30, 1886, the claimant filed exceptions to said report ; 

May 3, 1886, the defendants filed exceptions to said report ; 

March 3, 1887, the defendant filed amended exceptions to said report; 

April 18 and 19, 1887, the case was argued and submitted by the 
parties ; 

April 25, 1887, the court filed findings of fact and gave judgment for 
the claimant in the sum of $6,071.09; 

June 2, 1887, said judgment was set aside by the court, and judgment 
was entered for the claimant in the sum of $6,569.75; 

June 2, 1887, motion for new trial filed by the defendants on the 
grounds— 

Ist. “The court erred in failing to find all the material facts shown in 
the proof, and finding facts not shown by the proof; 

2nd. The judgment of the court is contrary to the law and the evi- 
dence.” | 

Endorsed: “ Held under advisement by the court.” 

Nov. 16, 1887, the following order was made: “ Motion for a new 
trial. This motion, filed by the defendant June 2, 1887, having been 
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' held under advisement, and the requests for additional findings of fact 
| having been considered, and the former finding having been revised 
and filed anew this day, said motion is overruled and the judgment en- 
tered June 2, 1887, is to stand as the judgment of the court upon the 
findings now entered of record.” 

The defendant thereupon filed this application for appeal in open court. 
Therefore ordered that the application be allowed. 


24 WILLIAM C. MURDOCK y. DISTRICT OF COLUMBIA. 
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X.—Application by defendant for appeal. 


OPINION, 


RicHARDsON, Ch. J., delivered the opinion of the court : 


Ordinarily when an application for appeal is made it is an ex parte 
proceeding, and is allowed, as a matter of course, if the record be com- 
pleted and in proper condition to be certified to the appellate court. But 
when the adverse party has asked for a hearing in opposition, and the 
parties have been heard, it is proper for the court to give its reasons for 
its action thereon. 

The rule of the Supreme Court declares that “in all cases an order of 
allowance of appeal by the Court of Claims or the chief-justice thereof 
in vacation, is essential” (20 C. Cls. R., xxx), and the Supreme Court, 
in one or more instances, has issued an order requiring the judges of this 
court to show cause why a mandate should not be issued to compel the 
Court of Claims to allow an appeal where one has been denied, thereby in- 
dicating that the appellate court expects this court to give the reasons in 
controverted cases of this kind. (McKee’s Case, 10 C. Cls. R., 208.) 

The claimant objects to the allowance of appeal applied for by the de- 
fendant on two grounds: One, that the right of appeal never existed ; 
and the other, that if it ever did exist, the application was not made in due 
time. 

First, as to the right. The District claims act, under which this action 
is brought (Supplement to Rev. Stat., 562), in section 3, provides that— 

“ The Attorney-General of the United States shall have authority, and 
it shall be his duty, to defend the District of Columbia against all such 
claims against said District of Columbia prosecuted in said Court of Claims 
and on appeal, in like manner as he is now by law required to defend the 
United States in said court, * * * with like power of appeal as in 
cases against the United States tried in said court.” 

Section 707 of the Revised Statutes provides that— 

“An appeal to the Supreme Court shall be allowed on behalf of the 
United States from all judgments of the Court of Claims adverse to the 
United States.” 

This would seem to settle the controversy, without question, were it 
not for a provision in the next preceding section of the District claims act 
that— 

“In any case, if before trial either party requests in writing a finding 
of facts by the court, there shall be the same right of appeal either by the 
District of Columbia or by the claimant, and subject to the same rules and 
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regulations, as are provided by law for appeals on bebalf of the United 

States or claimants against the United States from the judgments of the 
Court of Claims.” 

25 The claimant contends that this provision restricts the right of 
appeal on the part of both parties to cases in which such a request 

for findings of fact has been made, and that neither party in this case re- 

quested a finding of fact by the court, and so no right of appeal exists. 

We are inclined to think that this is not a limitation on the right of ap- 
peal given to the Attorney-General by the next succeeding section above 
quoted, but rather that the latter is an enlargement of the former in favor 
of the defendant, even if such a request be in all cases a condition prece- 
dent to the claimant’s rights. 

That provision evidently was made with reference to the rules of the 
Supreme Court and the practice of this court thereunder. The former 
provides that cases on appeal shail be heard in the Supreme Court upon 
(among other specified records) — 

“A finding by the Court of Claims of the facts in the case, established 
by the evidence, in the nature of a special verdict, but not the evidence es- 
tablishing them [and] in all cases in which either party is entitled to ap- 
peal to the Supreme Court, the Court of Claims shall make and file their 
findings of facts and their conclusions of law therein, in open court, before 
or at the time they enter judgment in the case. (20C. Cls. R., XXXI_”) 

In any case under the District claims act the court might be relieved 
from finding the facts if neither party should request it, and when no facts 
are found the case, according to the rules, could not be heard on appeal. 

In the present case, however, the record shows that practically both par- 
ties did request findings by the court. By a written request of claimant 
the case was referred to a referee to report certain facts, and upon his re- 
port coming in each party filed exceptions to it; and the court, taking 
into consideration their request, did make and file at the time of entering 
judgment a finding of facts established by the evidence, and so put the 
‘ase in a condition to be heard on appeal in the Supreme Court. 

Second, as to whether the application was filed in due time. Section 708 
of the Revised Statutes requires “all appeals from the Court of Claims 
shall be taken within ninety days after the judgment is rendered.” 

The first judgment was rendered April 25, 1887, and findings of fact 
were filed at the same time. On June 2, 1887, that judgment was set 
aside and a new judgment entered for a different amount, the findings re- 
maining the same. On the same day the defendant filed a motion for a 
new trial, and the court took the same under advisement. This motion, 
by the general rules of law on the subject, undoubtedly suspended the 
finality of the judgment, leaving the same in the control of the court to 
determine whether it should be disturbed or should stand, and it sus- 
pended the obligation as to the time within which to file an appeal until 
the final disposition of the matter. (Brockett v. Brockett, 2 How., 238 ; 
Slaughter-House Case, 10 Wall., 289; Cambretson v. United States, 95 
U.S. R., 287.) 

The claimant argues that section 1088 of the Revised Statutes takes this 
case out of the general rule. It is as follows: 

“The Court of Claims, at any time while any claim is pending before 
it or on appeal from it, or within two years next after the final disposi- 
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tion of such claim, may, on motion on behalf of the United States, grant 
a new trial and stay the payment of any judgment therein, upon such evi- 
dence, cumulative or otherwise, as shall satisfy the court that any fraud, 
wrong, or injustice in the premises has been done to the United States ; 
but until an order is made staying the payment of a judgment, the same 
shall be payable and paid as now provided by law.” 
26 The answer to this is plain. ‘That section gives to the Court of 
Claims special powers for granting new trials on motion of the 

United States, for fraud and other enumerated causes, even after judgment 
has been affirmed by the Supreme Court on appeal. (Ix parte Russell, 
16 Wall., 699.) The defendant’s motion in this case was not founded on 
that section and did not allege any of the causes therein specified, but was 
merely a request to the court : made at the same term the judgment was 
rendered and while it had full control of the same, to reconsider its action 
for alleged error of its own and to allow the defendant to show that it had 
“erred in failing to find all the material facts shown in the proof, and 
finding facts not shown by the proof, and entering judgment contrary to 
the law and the evidence.” 
On the 16th of November, 1887, at the same term of the court (Rev 
Stat., sec. 1052), the court entered an order which, after reciting that the 
motion for a new trial had been held under advisement and requests for 
additional findings of fact had been considered, and the former facts hav- 
ing been revised and filed anew, overruled the motion and ordered the 
judgment entered June 2, 1887, to stand as the judgment of the court upon 
the findings then filed. 

This was equivalent to, and in legal effect a new entry of the judgment, 
or the giving of finality to the former judgment entered at the same term. 

At any time during the same term, before control of a case has been lost 
by the consummation of an appeal, the court on its own motion or on 
motion of either party may set aside a judgment or may signify its inten- 
tion to reconsider it; and in such case it does not become final until the 
order of the court to that effect is entered of record. 907 Company 
v. Bradleys, 7 Wall.,575,578; Doss v. Tyack, 14 How., 297, 312; Wheeler 

v. Harris, 13 W: all., 51.) 

The application for appeal is allowed. 

Davis, J., was pot present at the trial of this case and took no part in 
this decision. 


27 = XI.—Claimant’s application for appeal and allowance of same. 


From the judgment rendered in the above-entitled cause, the claimant 
on this 24th day of January, 1888, makes application for and gives notice 
of an appeal to the Supreme Court of the United States, 
C. C. Cong, 
Attorney for Cl'm’t. 
Filed Jan’y 24, 1888. 
Allowed in open court. 
February 6, 1888. 


CRIS a ean 


WitiiAM A, RicHARDsON, 
Chief Justice. 
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WitntiaAM C, Murpock ) 
re. . No. 371. 


Tue Disrricr or CoLUMBIA. 


[, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court, and the conclusions of 
law thereon, of the opinions of the court, of the judgment of the court, 
of the application of defendants for and the allowance of appeal, of the 
application of claimant for and allowance of appeal. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court at Washington, this 25th day of February, A. D, 1888. 

[SEAL. | JOHN RANDOLPH, 

Assis’t Clerk Court of Claims. 


(Indorsement on cover: ) No. 1378. The District of Columbia, appel- 
lant, vs. William C. Murdock, and No. 1379, William C. Murdock, ap- 
pellant, vs. The District of Columbia. Court of Claims. Filed March 
o, 1888. 
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WILLIAM €. MURDOCK, Appellee. — 


No. 1,378. 


AND 


WILLIAM C. MURDOCK, Appellant, 


VS. 


THE DISTRICT OF COLUMBIA, Appellee. 


No. 1,379. 


BRIEF for WILLIAM C. MURDOCK. 


C. C. COLE, 
JOHN C. FAY, 


Attorneys for Claimant. 
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THE DISTRICT OF COLUMBIA, Appellant, 
v8. | 
WILLIAM C. MURDOCK, Appellee. 


NO. 1,378. 
AND 


WILLIAM ©. MURDOCK, Appellant, 
08. 
THE DISTRICT OF COLUMBIA, Appellee, 


NO. 1,379. 


BRIEF FOR WILLIAM C. MURDOCK. 


STATEMENT. 


This was a suit brought by Murdock in the Court of 
Claims against the District of Columbia, under the act 
of June 16th, 1880 (21 Stat., 284), to recover the sum of 
$10,366.17, being the balances due him upon certain con- 
tracts entered into between the Commissioners of the Dis- 
trict of Columbia, appointed under the act of June 20, 
1874 (18 Stat., 116), and himself for laying the “Scharf 
concrete pavement” on various streets in the District. 

The sole question raised by the claimant was whether 
he was entitled to be paid for the work at the rate of 
$3 or $3.20 per square yard ; and he having laid 51,830 


' contract. 
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square yards, for which he had only received pay at the 
rate of $3 per yard, claimed the additional sum of twenty 
cents per yard. ‘The quantity of work done having been 
measured by the Engineer of the District, and reported to 
the court by a referee, to whom the case was referred for 
such a finding, and whose report is embodied in Finding 
II, pp. 5, 6, no question was raised below as to the quan- 
tity of work for which $3 only had been allowed. The 
court found the claimant entitled to $10,366.17 (R., p. 11), 
but deducted therefrom the sums of $2,549.77 and $1,247.25 
and rendered judgment for the balance, $6,569.75. The 
deduction of these two sums is the error now alleged by 


Murdock. 


Assignment of Errors. 


Ist. That the court erred in awarding to the District 
of Columbia the sum of $2,549.77, heretofore paid to 
Murdock for grading certain streets for the District, as 
an overpayment on account of said work. 

2d. That the court erred in awarding to the District 
of Columbia the sum of $1,247.25, heretofore paid to Mur- 
dock for laying Scharf concrete pavement on De Sales 
street in said District, as an overpayment on account of 
said work. | 

3d. The court erred in allowing the recovery back of 
said sum of $1,247.25, voluntarily paid by the District 
with full knowledge of all the facts, and in the absence 


of fraud. 
First. 


The sum of $2,549.77, which is the subject of the first 
deduction, is the aggregate of nine payments, scheduled 
in Finding II (p. 6), made on account of grading the 
streets which Murdock paved, and which payments are 
now recovered back upon the theory that this grading 
ought to have been done without extra charge under the 
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The correctness, therefore, of this deduction turns upon 
the true construction of the contracts. The contracts, 
which are all alike, are designated “ Extension of Con- 
tract,” and one is exhibited in Finding III, pp. 6 and 7. 
Its terms provide as to payment “‘ that the said Murdock 
shall receive the prices established and paid by the Board 
of Public Works for work of similar character: Provided, 
that payment be made in the bonds issued by the Sinking 
Fund Commissioners of the District of Columbia under 
and by virtue of section 7 of the act of Congress, ap- 
proved June 20, 1874, which bonds shall be accepted and 
received at their par value.” 

The price which Murdock was to receive was that which 
had been established and paid by the Board of Public 
W orks. 

Finding V, pp. 7 and 8, shows that the Board by a formal 
resolution, entered upon its minutes, established the price 
of “Scharf” concrete at $3.20 per square yard; and the 
finding further shows that said board paid $3.20 to Evans 
and others during the period from 1871 to 1874 on an 
aggregate of more than 25,000 yards. 

This ought to be conclusive of this question. The 
established rate is what the contract called for, not the 
price fixed in any particular contract. If the Board of 
Public Works had succeeded in some particular case in 
making a contract at a rate lower than its established 
rate or in affixing additional conditions as part of the 
price, such price is not the measure of the recovery 
in this case. It appears that some time during 1873 
(last paragraph Finding IX, p. 11) the Board of Public 
Works succeeded in making some contracts at $3.20 per 
square yard, which required such grading up to two feet in 
lepth, as became necessary, to be done as part of the con- 
tract price, but after that time, as well as before, and ex- 
cept in these isolated cases, and how many instances does 
not appear, the usual price paid was $3.20. 
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Contract No. 916 was one of those contracts made in 
1873, referred to above, in which the Board of Public 
Works succeeded in getting better terms than the estab- 
lished rates, to the extent of getting the grading done 
without extra cost. The terms of contract 916 were (p. 10) 
“laying and putting down the Scharf concrete pavement 
per square yard, $3.20, which shall include two feet of grad- 
ing,” the italicised words constituting the difference be- 
tween the established Board rates,as shown in Finding V 
(p. 7) and the particular rates of contract 916. The 
work sued for was not done under contract 916, but under 
“ Extension of contract 916.” Contract 916 was between 
John O. Evans and the Board of Public Works, made in 
1873. Extensions of contract 916 were between W. C. 


- Murdock and the Commissioners of the District of Colum- 


bia, made during the summer of 1875. The only bearing 
that contract 916 has upon extension of contract 916 is 
that such of its “ various’terms, conditions, and stipula- 
tions” that are not superseded by the provisions of the 
“extension” are in force and binding upon Murdock. 
Contract 916 fixed a locality for its work, a specific price, 
and a medium of payment. These three provisions are 
changed inthe extension. The locality of the work is dif- 
ferent, the price is different, and the medium of payment 
is different. The one fixes $3.20, including grading, 
payable in cash; the other $3.20, exclusive of grading, 
payable in depreciated bonds. If the price in contract 
916 was to control the extension would have so expressed 
it. It would have been unreasonable to expect work to be 
done fora depreciated bond at the same price that it was 
worth in cash ; and it is respectfully urged that the court 
below erred in allowing this provision of contract 916 to 
override and control the express stipulation of the exten- 
sions of contract as to the price to be allowed, and thus 
require the money, heretofore paid for the grading, which, 
as the court finds in Finding IX, p. 11, was the usual price 
for grading at the time, to be returned to the District. 
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To recapitulate : 
The contract calls for the price established and paid 
by the Board of Public Works, in common parlance called 
“Board rates.” Finding V, pp. 7, 8, is: 


“V. Extract from the journal of the Board of Public Works 
of 1871. 


“SEPTEMBER 14, 1871. 

“The Board met at the usual hour. 

“Present, Governor Cooke, Messrs. Magruder and 
Shepherd. 
- * * * * * 

“The following scale of prices for work and material 
were then adopted by the Board: Wood and concrete 
pavement, $3 per yard; Scharf and Parisen pavement, 
$3.20 per yard. 

“ Board adjourned. 

“The Board of Public Works, between 1871 and 1874 
and in said years paid $320 to John O. Evans and others, 
on different contracts, for Scharf pavement, said pay- 
ments being made or an aggregate of more than 25,000 
yards,” 


The last paragraph of Finding IX, p. 11, is: 


“In 1873 the Board of Public Works made contracts 
for concrete and Scharf pavements, under which it paid 
contractors the sum of $3.20 per square yard for laying 
such pavement, which price included two feet of grading. 
After that time $3.20 was the usual price paid by the 
Board of Public Works.” 


These constitute the indisputable facts ; and we respect- 
fully insist that they do not justify the conclusion that 
the cost of grading was covered by the price for the pave- 
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ment and will not warrant the deduction from the sum 
due for the pavement, the cost heretofore paid for grad- 
ing the streets. 

Second. 


The second assignment of error relates to the allow- 
ance of a second counter-claim or set-off arising out of an 
alleged overpayment on account of other work done by 
Murdock not involved in the contracts upon which suit 
was brought, and aggregating $1,247.25. 

The facts out of which this set-off arises are embodied 
in Finding VI, pp. 8, 9, and are as follows: Murdock 
had a contract to put the “Scharf” pavement down on 
De Sales street, or La Salle street, as it is sometimes 
called; his contract was similar to the “extension” on 
p. 6. When he got to work he found that a seven or 
eight inch pavement in depth, owing to the condition of 
the street, could not be laid at the grade established by 
the District, and he increased the depth of it to from ten 
toeighteen inches in order to keep it up to the proper 
grade. When he had about finished he wrote the Com: 
missioners, calling attention to the heavier pavement that 
he had laid, and asked that he be allowed the same price 
that it was usual to pay for a ten-inch pavemeat. The 
Commissioners referred his request to their Engineer for 
report ; he in turn referred it to the overseer of concrete, 
under whose immediate supervision the work was done, 
who reported (p. 9) that the use of more material became 
necessary in order to keep the pavement up to grade; that it 
was two feet thick in some places, the top coat was twice 
as thick as usual, and layer after layer of base an | binder 
were put on as the street settled to keep it up to the 
grade, and recommended that Murdock be paid for a ten- 
inch pavement, and stated that such payment would not 
compensate the contractor. The Engineer thereupon re- 
turned the application, with the overseer’s report with his 
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own recommendation, to the Commissioners that Murdock 
be paid at the rate of $3.70 instead of $3.20 for the work. 
The Commissioners having thus ascertained all the facts 
from a careful investigation, approved the recommenda- 
tion of their Engineer, and Murdock, on settlement, was 
allowed and paid $3.70 per yard for the work instead of 
$3.20, and this difference of fifty cents per yard so paid is 
now allowed by the court in favor of the District. 

This claim is raised by the amended plea on page 4, 
which is, in substance and effect,a common-law count for 
money had and received. We shall claim that all the 
elements of proof that are necessary to warrant a re- 
covery in such equitable form of action must be present 
in order to justify its allowance as a set-off. 

To recover this money back it must be shown— 

First. That its payment was made in mistake of fact or 
by fraud, and that it is against conscience for Murdock to 
retain it. It must either form one of the well-defined 
exceptions or fall within the well-established rule of 
voluntary payments ; in other words, we insist that a pay- 
ment made “ without authority of law” will not support 
an action to recover back money paid in the absence of 
mistake or fraud, nor unless it is against conscience to 
retain it; that municipal corporations form no exception 
to this rule, and that payments made in mistake of law 
cannot be recovered back. 

Second. We insist that the payment was made with 
full knowledge of all the facts, uninfluenced by mistake 
or fraud, that it was a legal, just, and righteous allow- 
ance, and was within the powers and duties of the Com- 
missioners of the District. 

First. The facts set out in finding VI (p. 89) eliminate 
from the case any shadow of mistake or fraud, and show 
that after full investigation, with all the facts before the 
Commissioners, they concluded to pay more for a heavier 
and better pavement than they had agreed to pay fora 
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lighter and more inferior one. They got a pavement of 


Jour courses instead of three, with a top coating “ twice the | 


thickness of the ordinary top coat” (p. 9), and they paid 
for it fifty cents a yard extra, the same price usually 
paid for a ten-inch pavement. They got even then a better 
and more durable pavement than they paid for ; and after 
having used and enjoyed it for more than twelve years, 
and after having assessed and collected the additional 
cost from the abutting property-holders the District 
now seeks by means of the equitable action for money 
had and received to recover back the fifty cents per 
yard extra that was then paid. The statement of 
the case shows that it is not unconscionable for Murdock 
. to retain money so paid, but that it is both just and 
equitable for him to do so. 

The payment was, in the sense of the law, a voluntary 
payment. There was no element attached to it that can 
take it out of this well-settled rule. It lacks in every es- 
sential the state of facts that will support the action for 
money had and received; and it is confidently urged that 
no case can be found that exempts a municipal corpora- 
tion from the rule cited or entitles it to recovery in an 
action for money had and received upon any different 
principles than those that are applicable to all other 
litigants. 

In the case of Lamborn vs. County Commissioners, 97 
U. S., which was an action to recover back illegal taxes 
paid, the court say, p. 185: There are only three grounds 
on which such a recovery can be maintained—fraud, mis- 
take, or duress. Mistake, in order to be a ground of re- 
covery, must be a mistake of fact and not of law.” 

“The law is now well settled that where money has 
been voluntarily paid with a full knowledge of all the 
facts and circumstances under which it was dc nanded, it 
cannot be recovered back upon the ground that the party 
paying it labored under a misapprehension of his legal 
rights and obligations.” 
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See also Wait’s Actions and Defenses, Vol. IV, p. 
487, and cases there cited. 


“Money voluntarily paid by one, which at lawcould not 
have been recovered of him, cannot, in the absence of 
fraud or mistake, be recovered back.” 

Fleetwood vs. New York, 2 Sandf., 475. 
Mays vs. Cincinnati, 1 Ohio St., 268. 
Glass Co. vs. Boston, 4 Met., 181. 
Elliott vs. Swartwout, 10 Pet., 150. 
Wilson vs. Ray, 10 Ad. & EL., 82. 
Flower vs. Lance, 59 N. Y., 610. 


“ When a person with a full knowledge of the facts 
voluntarily pays money which the law would not com- 
pel him to pay, but which, in equity and conscience, he 
ought to have paid, he has no remedy to recover it back. 
Froma payment made under such circumstances no promise 
will be implied to refund the money, there being nothing 
against conscience in the party who received it retain- 
ing it.” 

Eaton vs, Eaton, 35 N. J. Law, 293. 
Bize vs. Bartenshlag, 1 T. R., 285. 
Farmer vs. Arundel, 2 W. B1., 824. 
2 Smith Leading Cases, 465. 


“No action will lie to recover back money voluntarily 
paid with a full knowledge of the facts and circumstances 
under which it was demanded, though the payment may 
have been made under protest.” 

Awalt vs. Building Ass’n, 34 Md. 
Lester vs. Balto., 29 Md., 415. 
Bank vs. Linder, 74 Pa. State, 371. 

The authorities on this subject are uniform, and no 
principle of law is better settled than the one relied on. 
The facts that at the expense of the contractor the Dis- . 
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trict got a more durable pavement than it paid for tend 
rather to make its present demand for a return of a part 
of the price unconscionable. 

What, then, is there to exempt the District of Columbia 
from the operation of this well-settled rule? The learned 
court below seemed to overlook this principle entirely or 
to base this right of recovery upon the theory that a mu- 
nicipal corporation was exempt from its provision, that, 
so far as the officers of such a corporation were concerned, 
their acts, within the general scope of their authority, 
might be repudiated if by misconstruction of the law they 
made a payment not legally enforceable. The right to 
recover this money back is placed in the conclusions of law 
(p. 11), as follows: “That the payment for work on De 
Sales street was without consideration and authori/y of 
law.” The question of consideration we will consider 
under the second point. 

The act of June 20, 1874 (18 Stat., 116), placed the 
control of the streets and confided their improvement and 
and repairs to the Commissioners. They were empowered 
to make contracts, collect taxes, and apply the revenues of 
the corporation. No one will question but that the Com- 
missioners could have contracted with Murdock to pay 
him $3.70 for laying the pavement on De Sales street; 
could have agreed with him to cancel the contract after 
it was made and to make a new one. ‘There was no pro- 
vision in the charter forbidding the increase of contract 
rates or requiring contracts to be let te the lowest bidder. 
The learned Court of Claims say (p. 14): “If, while the 
work was in progress and because of the difficulties, the 
coutractor was about to fail, then, in consideration of the 
public necessity, the Commissioners might have increased 
the pay.” This would seem to make the Commissioners’ 
rights and powers depend on the solvency or insolvency of 
a particular contractor. The increase could be granted to 
save from insolvency, but not to repay losses incurred 
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that had already accrued to the benefit of the District. 
This, it is respectfully insisted, would put a premium on 
bad faith and a loss upon the honest, faithful contractor, 
who, overcoming intervening difficulties, trusts to the fair 
dealing of the corporation to pay for what it has received, 
even though it was better than contracted for. 

Second. We insist that the payment was made without 
fraud, with full knowledge of the facts; that it was a just 
and legal payment and within the powers of the Commis- 
sioners, 

That no mistake or frand existed is not open to ques- 
tion. Wasitajust payment? The learned Court of Claims 
seem to treat this payment as a pure gratuity. Werespect- 
fully submit that such is not the fact. A gratuity is where 
one gives something for nothing; there is a vast difference 
between a gratuity and a payment in discharge of an 
equitable claim. It cannot be said that the District re- 
ceived nothing or no benefit from the additional work. 
Slight consideration of the matter will satisfy any one 
that a pavement that has twice the thickness of the usual 
wearing surface will wear, if not twice as long, certainly 
longer than the ordnary pavement. If the District ex- 
pected to pay for a pavement that was to last three years 
but got one that would last fire, did she receive no benefit, 
and was the increase of about fifteen per cent. paid there- 
for a gratuity ? 

The facts do not warrant the conclusion of the court 
that Murdock was bound to build the pavement that he 
did under the terms of his contract, or that the condition 
of the street was one of the contingencies of the contract 
that he was bound to assume. 

What was the cause or necessity for the increase of 
material? It isstated in Overseer Phillips’ report (Find- 
ing VI, pp. 8, 9) to have been caused in order to keep the 
pavement up to grade. The inference from the facts is that 
this was a newly filled street, and hence settled. Murdock 
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did not agree to put the pavement down at any particular 
grade; nv such covenant is found in his contract, and he 
could have fulfilled his obligation so far as the contract 
went by putting down his pavement on the street as it 
was when the District authorities turned it over to him. 
The filling of stone that he put in was extra work. If the 
street superintendent required the pavement to be laid to 
a particular grade the raising of the street so that when 
he laid the pavement upon it its top surface would be 
coincident with the proper grade would have constituted 
a legitimate and proper demand for extra work. 

We insist, therefore, that Murdock had not only an 
equitable but a legal claim for the allowance that he re- 
ceived. | 

If this position be true, there can be no further cause 
of controversy; but, assuming that there was no legal 
claim, we insist that the Commissioners were fully author- 
ized to make the allowance. 

In Judge Dillon’s work on Municipal Corporations, sec. 
477, the right to grant additional compensation is affirmed 
in this language: 

“Tf it has obtained a contract which by mistake or a 
change of circumstances it deems to operate oppressively 
upon the other party, an agreement to make an additional 
compensation or to modify or annul it is not invalid for 
want of consideration.” 

In the case of Mcech rs. Buffalo, 29 N. Y., 198, the 
leading case on this subject, in which Judges Wright, 
Mullin, and Johnson all wrote concurring opinions, the 
court held that a municipal corporation having power to 
make a public improvement, and incidentally the power 
to contract for doing the work, may voluntarily increase 
the cuntract price where the circumstances will equitably 
justify it, unless prohibited by its charter from doing so. 

There must be an absolute prohibition, or the corpora- 
tion is not restrained from doing justice. 
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Judge Wright, on page 212, says: “Having made a 
contract for the construction of a sewer in'this case, it 
could afterwards have canceled or modified it by increas- 
ing the contract price. In short, it could deal with it in 
the same manner as if it was a natural person.” 

To the same effect is State rs. Town of Guttenberg, 38 
N. J. Law, 419, where the town remitted a penalty in 
favor of a contractor, and the court held that it was 
within its power so to do. 

Upon the subject of equitable considerations see also— 

Bean rvs. Jay, 23 Maine, 117. 
Baileyville vs. Lowell, 20 Maine, 178, and cases 
cited in Dillon on Mun. Corp., sec. 477. 


As to whether such corporation can pay money as an 
indemnity, after the loss has occurred, the following cases 
fully attest: 

Gregory vs. Bridgeport, 41 Conn., 76. 

State vs. Hammonton, 38 N. J. Law, 4390. 
Sherman rs, Carr, 8 R. I., 431. 

See also case of Crawshaw rs. Roxbury, 7 Gray, 374. 


It seems, therefore, upon every aspect of the case 
the allowance was a just, lawful, and proper one, and upon 
no legal principle can it be recovered back. 


The Defendant’s Contentions. 


It was insisted in the court below, on behalf of the de- 
fendant, as follows, to wit : 

First. That the contract price was $3.00. 

Second. That eren if the contract price was $3.20, still the 
claimant, having signed receipts in full on being paid $3.00, is 
estopped from claiming more. 

Third. That if the court should hold that $3.20 was the 
price intended by the parties, and claimant entitled now to re- 
cover, then that price included necessary grading up to two 
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feet and entitled the defendant to a set-off for $2,549.77, the 
amount paid claimant for grading. 

Fourth. That defendant is entitled to a set-off for the 
amount paid claimant for hauling. 

Fifth. That defendant is entitled to a set-off for the sum 
paid claimant for work on De Sales street in excess of the 
original contract price. . 

The third and fifth contentions of defendant have al- 
ready been considered in this brief under the first and 
second assignments of error. The first, second, and fourth 
have been eliminated from the record by the findings of 
fact. 


The Contract Price 


Is found by the court below, as matter of fact, to be 
$3.20 per square yard. Finding III, p. 16, gives the con- 
tract, which uses the language, “ prices established and paid 
by the Board of Public Works for work of similar char- 
acter.” In Finding V, pp. 7 and 8, the resolution of that 
Board is given, bearing date Sept. 14, 1871, establishing 
the price at $3.20, and in the same finding it is stated as 
a fact that this price was actually paid by that Board 
from 1871 to 1874, during all its existence, and there is 
no intimation in the findings that it ever varied from 
this price. It is found that in a few isolated cases such 
price included two feet of grading. The court, in Find- 
ings III and V, find, in terms, that $3.20 was the price 
agreed upon in the contracts sued upon. This disposes 
of the question whether that included two feet of grading 
where necessary, or not. 


The Claim of Set-off for Hauling. 


Finding VII, p. 9, states that “claimant was paid the sum 
$1,529 for haul over 200 for the grading on the extensions 
of 916. The Board of Public Works allowed on contract 
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916 and similar contracts compensation for haul over 200. 
That had been the custom of the Board at the time the 
extensions were made of 916, and it does not appear that 
the allowance was unreasonable in price.” What is meant 
by the expression “over 200” is a little more fully ex- 
plained in next to last paragraph of Finding LX, p. 11. 
‘These findings establish the fact that prior to the time of 
the making of the contracts sued on, and under contract 
916, of which most of them were extensions, it had been 

customary to pay for hauling. This was a price “ estab- 
lished and paid” by the Board of Public Works for haul- 
ing, and by the very letter of his contracts claimant was 
and is entitled to it. The finding does not show at what 
rate the hauling was paid for, but it is inferrable that it 
was the rate mentioned in Finding IX, for in Finding VIL 
it is stated to be reasonable. There seems to be no room 
for contention here. 


The Effect of the Receipts in Full. 


It is set forth in Finding VIII (p. 9) that there was no 
settlement of disputed claims at the time the receipts 
were given, and the same were not founded upon any set- 
tlement or any new consideration. 

Where a person gives a receipt in full upon receiving 
a part only of the amount due him, the receipt is no 
bar to a suit for the recovery of the balance, unless it 


be given for some new and independent consideration, 
Bostwick vs. The United States, 94 U. S., 53 


In the case cited the United States rented land in the 
District of Columbia. The contract of renting was con- 
tained in correspondence between the claimant and the 
officers of the Government. Amongst other matters of 
controversy in the case there was a dispute as to the 
contract price of the rent. The court ascertained the 
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price, by construction of the said correspondence, and the 
acts of the parties in relation thereto, to be $500 per 
month for the first year, from the 23d of August, 1861, 
to the 23d of August, 1862, and $250 per month for the 
residue of the time. The Government had paid $500 
per month up to and including the 30th day of June, 
1862. On the 9th day of October, 1862, an account was 
stated by the Government officers, for the months of 
July, August, and September, 1862, at $250 per month, 
amounting to $750, and on that day the claimant’s in- 
testate received that sum without" protest, and signed a 
receipt therefor, which recited that it was in full of the 
above-stated account. Chief Justice Waite, delivering 
the opinion of the court, states as follows : 

“The United States hired for a year absolutely, at the 
agreed rent of $500 a. month, and occupied during the 
whole of that term. They, therefore, by their agree- 
ment, were expressly bound to pay rent at that rate 
for the whole of that year. This they have paid in full 
to June 30; but after that, until the end of the year, 
August 23, 1862, their payments have only been at the 
rate of $250 a month. Payment by a debtor of a part 
of his debt is not a satisfaction of the whole, except it be 
made and accepted upon some new consideration. It is 
not found that there was any new consideration in this case. 
All that appears is that an account was made out for the 
rent from July 1 to September 30, at the new rate, and 
that this account was receipted by Mr. Lovett [the 
claimant’s intestate] after payment. Upon this finding, 
therefore, ini the absence of anything more, showing that 
the reduction in the rent of the first year was part of the 
agreement to continue the lease beyond the year upon 
new terms, the petitioner will be entitled to judgment 
for rent at the rate of $250 per month, from June 30 to 
August 23, 1862, that being the balance remaining after 
deducting payments made.” 
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It will be seen upon inspection that the form of the 
receipt given in that case was precisely like the ones 
signed by complainant in this case. 

It is not shown or contended that there was any con- 
sideration whatever, moving from the District to claim- 
ant in this case, as an inducement to him to accept a part 
of the sum in lieu of the whole. 

The receipts in the present case were given to the 
soard of Andit.. This court has held that that Board 
had no power or jurisdiction to adjudicate, settle, or com- 
promise disputed claims against the District government, 
but that its powers and duties were only “ to examine and 
andit for settlement.” 

Cluss os. Dist. of Col., 1038 U.8., 705 


The right of said Board to aupiT ANy ¢ laim expired on 
the first day of Jaly, 1875, before the earliest of the re- 
ceipts mentioned in this case wus signed. After that 
date it acted as Auditor for current work only. 

18th Stats. at Large, p. 509. 


It follows that the receipts can have no force, except as 
evidence of the receipt by claimant of the amounts stated 
in them on account of the work done under his contracts. 

it is with confidence submitted that the Judgment of 
the Court of Claims should be reversed, and that court 
directed to enter judgment for claimant in the sum of 
$10,366.17, due and payable on the Ist day of November, 
1875. 

C. C. COLE, 
JOHN C. FAY, 
Attorneys for Claimant. 


Note.—There is some inconsistency between the opinion and 
the findings of fact, which arises from the fact that the facts were 
amended after the decision was announced. See p. 5 of the Rec- 
ord, Order of Court, November 16, 1887. 
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In the Supreme Court of the United States. 


OcToBER Term, 1887. 


THe Districr or COLUMBIA, AP- ) 
vellant | ws . 
I - ’ » No. 1378. 


v. 
Wititram C, Murpock., 


WitiraAm C., Murpock, ) 
v. -No. 1379. 
Tue Distrricr or Cotumsta.  } 


BRIEF FOR THE DISTRICT OF COLUMBIA. 


STATEMENT, 


These are cross appeals. Murdock had contracts Nos. 
916-230}, 44, and 384, for laying pavements in the city 
of Washington, to which there were certain extensions. 
Under these extensions, in the year 1875 he laid 51,830.94 
square yards Scharf pavement, for which he was paid $3 
per square yard. (Finding I, Tr., p. 5.) 

It was agreed in these extensions that Murdock should 
receive the prices established and paid by the Board of 
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Public Works of the District of Columbia for work of 


similar character. (Finding III, Tr., p. 6.) 

On September 14, 1871, the Board of Public Works 
took this action : 

The following scale of prices for work and mate- 
rial were then adopted by the Board : 

Wood and concrete pavement, $3 per yard; 
Scharf and Parisen pavement, $3.20 per yard. 

The Board of Public Works between 1871 and 1874, 
‘and in said years, paid $3.20 to John O. Evans and oth- 
ers, on different contracts, for Scharf pavements, said pay- 
ments being made on an aggregate of more than 25,000 
yards, (Finding V, Tr., pp. 7, 8.) 

On December 15, 1875, Murdock appiied to the. Board 
of Commissioners of the District of Columbia for an in- 
creas? over the contract price for laying pavement on De 
Sales street, alleging that it was impossible, owing to the 
condition of the street, to lay a 7 or 8 inch concrete (which 
was the concrete of the contract), and that he was com- 
pelled to lay a pavement ranging in depth from 10 to 15 
and 18 inches, and asking that he be paid the same price 
as paid for a 10-inch pavement on Pennsylvania avenue. 
The facts as stated by the contractor were certified to by the 
overseer of the District, and the additional price was ree- 
ommended ly the engineer, and adopted and paid by the 
Commissioners. The enchanced price was $3.70 per cubic 
yard, or 50 cents more than the $3.20, which is what the 
claimant says he was entitled to under his contract. (Find- 
ings VI, VII, Tr., pp. 8,9.) The concrete pavement 
laid on Pennsylvania avenue was laid under a contract 
that fixed the price specifically at $3.70 per yard, and con- 
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tained specifications for the pavement laid thereunder not 
contained in the contract under which claimant laid the 
pavement on De Sales’street. (Iinding X, Tr., p. 11.) 
This excess payment was made matter of set-off, and al- 
lowed to the defendant by the court. 

On July 28, 1875, a payment was made to claimant, 
Murdock, for work done up to that time, based on allow- 
ance of $3 per square yard for extensions of contract No. 
916, and upon that payment he executed the following 
receipt : 

Received this 28th day of July, 1875, from the 
Board of Audit their certificate No. 14698 for 
$24,278.41 in full settlement of the above-stated 
claim, 

[t does not appear that the parties at the time said re- 
ceipt was given had any settlement of disputed claims or 
items, or that said receipt was founded on an agreement 
made at the time, or was the result of a settlement be- 
tween the parties. Before said payment there were laid 
of 51,830.84 square feet, 21,387.41 square feet. On said 
date (July 28,1875), a similar receipt was executed for 
$14,285.13 under the same state of facts as detailed above. 
(Finding VILI, Tr., p. 9.) 

It was agreed in all the extensions of these contracts 
that the original contracts should be extended, with their 
various terms, conditions, and stipulations. Contract 916, 
“ the various terms, conditions and stipulations ” of which 
are incorporated in this extension (and the other contracts 
are substantially the same—Tr., p. 7, Finding LV), pro- 
vides— 

Frst. That the said party of the second part has 
agreed, and by these presents doth agree, with the 
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said party of the first part, for the consideration 
hereinafter mentioned and contained, and under the 
penalty expressed in a bond bearing even date with 
these presents and hereunto annexed, to furnish, at 
his own proper cost and expense, all the necessary 
materials and labor, and in good, firm, and substan- 
tial manner to lay and put down the pavement known 
as the Scharf concrete pavement on the carriageway, 
ete. 
* 5 * * * 

Sixth. It is further agreed that all loss or damage 
arising out of the nature of the work to be done un- 
der this agreement, or from any unforeseen obstruc- 
tions or difficulties which may be encountered in the 
prosecution of the same, or from the action of the 
elements, or from incumbrances or injuries to indi- 
viduals, property, or otherwise, on the line of the 
work, or adjacent thereto, shall be sustained by the 
said contractor ; and the said contractor hereby agrees, 
in the execution of the said work as aforesaid, to 
keep at all times the said work properly guarded or 
protected so as to prevent all injuries to persons, 
travelers, animals, or property ; and in the event of 
any such injury or injuries occurring in consequence 
of the insufficient guarding or protection of said 
work as aforesaid, the said party of the first part 
shall retain out of any money or moneys due or to 
become due said contractor a sum sufficient to cover 
all damages arising out of said injury or injuries un- 
til the same may be settled at law or otherwise. 

*  . * * . 


Tenth. It is further agreed that the said party of 
the second part shall receive the following prices as 
full compensation for furnishing all the materials and 
labor which may be required in the prosecution of 


the whole of the work to be done under this agree- 
ment, and in all respects completing the same, to wit: 

Laying and putting down the SCHARF concrete 
pavement per square yard, $3.20, which shall inelude 
2 feet of grading. 


The ninth clause of the original contract 916 is as fol- 


lows : 


It is further agreed if, at any time during the pe- 
riod of three years from the completion of the work 
to be done under this contract, anv part or parts 
thereof shall become defective from imperfect or im- 
proper material or construction, and in the opinion 
of the said party of the first part require repair, the 
said party of the second part will, on being notified 
thereof, immediately commence and complete the 
same to the satisfaction of the said party of the first 
part; and in case of a failure or neglect of the said 
party of the second part so to do, the same shall be 
done under the directions and orders of the said party 
of the first part at the cost and expense of the said 
party: of the second part. 
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Thirteenth. And the said party constituting and 
composing the Board of Public Works in and for the 
District of Columbia aforesaid agrees with the said 
party of the second part to perform all the stipula- 
tions to this contract obligatory in it, and to pay or 
cause to be paid to the said party of the second part, 
or to his heirs, executors, or administrators, in lawful 
money of the United States, the amount which may 
be found from time to time due him according to the 
contract. 

In 1872 and 1873 the Board of Public Works by order 
allowed 20 cents for grading in 1872, and in 1873 the 
sum of 30 cents, and under the order of 1872 they allowed 
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1 cent per cubic yard for every 200 feet haul over 200 feet, 
and under the order of 1873 they allowed 14 cents per 
cubic yard for the same haul. The above allowances were 
being made at the time the contracts were extended. 

In 1873 the Board of Public Works made contracts for 
conerete and Scharf pavements, under which it paid con- 
tractors the sum of $3.20 per square yard for laying such 


pavement, which price included 2 feet of grading. After 
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that time $3.20 was the usual price paid by the soard of 


Public Works. 

Claimant sues for 20 cents per cubic vard of pavement, 
51,830.84 yards, $10,266.71, admitting he had been paid 
$3 per yard. 

Defendant claims in its set-off: (1) $4,887.28 for amount 
paid for grading less than 2 feet ; (2) $1,745.10, amount 
overpaid on De Sales street payment. 

The matters of dispute may be stated as follows : 

The District insists that the claimant was entitled after 
July 28, 1875, to be paid for laying pavement at the rate 
of $3 only per cubie yard, and that the 20 cents for 
30,443.43 yards was improperly allowed claimant, and 
claimant insists that he was entitled to recover the full 
amount of $3.20 per cubic yard for all the pavement laid. 
Appellant further insists that he was entitled to the full 
amount stated in his set-off, being payments improperly 
and illegally made, while the claimant contends that these 
amounts were properly paid and received. 


Judgment was entered for claimant in the sum of 


$6,569.75. 
From this judgment both defendant and claimant ap- 
Pp aled, 
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ASSIGNMENT OF ERRORS BY THE DISTRICT OF COLUMBIA, 


[. The court erred in entering judgment for claimant in 
the sum of $6,569.75. 

Ii. The court erred in not entering jadgment for de- 
fendant upon its set-off. 


ARGUMENT. 


Conceding that, under the findings of fact of the Court 
of Claims, the claimants were entitled to receive $3.20 per 
cubic yard for all pavement laid prior to July 28, 1875, 
it is claimed a fair presumption is raised, that subsequently 
to that time the understanding was they were to continue 
the contracts at the price insisted upon by the officers of 
the District. It is true the findings are— 

That it does not appear that the parties at the time 
said receipt was given had any settlement of disputed 
claims or items, or that said receipt was founded on 
an agreement made at the time, or was the result of 
a settlement between the parties. (Finding VIII, 
Tr., p. 9.) | 

But it also appears from the findings that there was 
a difference of opinion between the contractor and the Dis- 
trict officers as to the amount to be paid for this work, 
and although an explanation might have been received as 
to the receipts in full given prior to July 28, 1875, un- 
der the altered circumstances it could not be satisfactory 
to receipts given after that time. These latter receipts 
are evidence of acquiescence, and constitute an accord 
and satisfaction (Comstock vy. United States, 9 C. Cls. R., 
114; Cope Ann Granite Co. v. United States, 20 C. Cls. 
R., 10-15; United States v. Childs, 12 Wall., 232; Mason 


v. United States, 17 Wall., 67; Sweeny v. United States, 
17 Wall... 19 . Adams Vv. United States. 7 Wall.. 479: In 


, 


re Hurst. | Ilippi., 162.) 
DEFENDANTS SET-OFF. 


Upon December 15, 1875. claimant addressed a letter 
to the Commissioners of the District asking that he be 
allowed $3.70 per yard for pavement laid on De Sales 
street, under an extension of contract 916, hecause of the 
terr.ble condition of the street. (Findings VI, VII, Tr., 
pp. 8, 9.) 

This advanced price was allowed by the Commissioners 
yards, in defiance of the provisions of the 


upon 2,493," 
contract. 

This overpayment of 70 cents per yard on 2,493,', 
yards amounted to $1,745.31. 

There can be no doubt of the right of the District to 
recover this sum. (oche vs. District of Columbia, 18 
C. Cls. R., 217, and casesthere cited; Meklirath vs. United 
States, 102 U.S. R., 426-440.) 

But if the court should be of opinion that claimant is 
entitled to recover at the rate of $3.20 for laying pave- 
ment, then the overpayment would be $1,247.25, which 
was allowed by the court below. 


The payment |says that court] of the $1,745.48 
was made after the completion of the work, and when 
the rights of the parties became vested as the result 
of that condition. Whatever was to be done after- 
ward, by way of increasing the compensation, must 
be founded upon a gratuity, from the representatives 
of the District to the claimant, because of his misfor- 
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tunes in the construction of the work. It is insisted 
by the claimant that the Commissioners had a legal 
right to consider the hardship of the situation, and 
pay to the claimant 50 cents additional tor every 
square yard laid by him on the street affected by the 
difficulties of construction. 


> x * . 


The communication of the claimant, bearing date 
on the 15th of December, 1875, indicates clearly the 
character of his claim. He asked for a gratuity, pure 
and simple; so that the allowance was not the result 
of the settlement of a doubtful claim, but an act of 
kindness towards a party who had suffered from a 
condition of things not anticipated in the making of 
the contract. * * * The Commissioners were 
dealing with a public trust, and must confine them- 
selves within the boundary of power and discretion 
indicated by the character and nature of their trust. 
A trustee must be faithful to the legal rights of his 
principal before he is generous to the demands of 
others. There was no inducement to operate on the 
mind of the authorities, in the line of the necessity 
or interest of the District, to justify them in making 
the allowance. The contract was fully performed, 
and there was not pending bet ween the parties a doubt- 
ful claim which might be, or was, adjusted by the 
payment, 


The other item in the set-off is $4,079.24, paid for ex- 
cavation and haul. It seems certain that claimant can 
not be entitled to pay for actual excavation and haul 
within the 2 feet in addition to the $3.20 per yard for the 
pavement (Jonathan Taylor's Case, 17 C. Cls. R., 367). 
Therefore, if claimant is not ertitled to the extra 20 cents 
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per yard for pavement laid, the District is not entitled to 
anything under the plea of set-off on account of sums paid 
for excavation and haul. The balance would, then, be in 
favor of the District on account of the overpayment on 
De Sales street, and judgment should be rendered for the 
District for $1,745.31. 

If the claimant is entitled to recover the extra 20 cents 
per yard on all pavements laid under contracts entered into 
prior to the first settlement, at which claimant received 
$3 per yard in full payment for pavement, then the 


account would stand: 
The District Dr. to Murdock. 


To 21,387.41 yards of pavement, at 20 cents additional per 


ee cpecan ede dead $4, 277. 40 
Murdock Dr. to the District. 
To overpayment on De Sales street .....: ............-. $1, 745. 31 
To payment for excavation and haul made in lieu of the 
20 cents now recovered and in part payment of it. .... 4, 079, 24 
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Balance due District, for which judgment should 
rr Cr ne neue ches cbes 1, 547. 07 


Or, if claimant was entitled to the 20 cents extra for 
the work on De Sales street as well as to that above, the 
account would be: 


District to Murdock, Dr. 


For 21,387.41 yards of pavement, at 20 cents additional 
OE Pn iakene bnbens sadcing obbned éuceecs cane sone cect $4, 277. 48 


a 
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Murdock to District, Dr. 


To overpayment on De Sales street .................... $1,247.25 
To payment for excavation and haul made in lie u of the 
20 cents now recovered and in part payment of it..... 4,079, 24 


— 
— 


Balance due District, for which judgment should 
BO SOO Sal Ge daceude beaded caccoass « l, 049, O1 
, if the $3.20 is to be regarded as a sum in entirety 
~ > the work done in and about the laying of the pave- 
ment, then claimant should be allowed $10,366.17, as 
found by the court below, and the District on its set-off 
should be credited with $5,824.55, the amount of over- 
payments and payments outside the contracts, and judg- 
ment be entered for claimants for only $4,541.62. 
Respectfully submitted. 
A. H. GARLAND, 
Attorney- (Feneral. 
Ropert A. Howarp, 
Assistant Attorney-General. 
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GRAND RAPIDS AND INDIANA R. R. CO. Vs. OSMUN LILES. Es._—sdMd 


1 __., Pleas of the circuit court of the United States for the dis- 
| trict of Indiana, begun and holden at the United States 
court-house, in the city of Indianapolis, in said district, on the 
first Tuesday of November, in the year of our Lord one thousand 
eight hundred and eighty-three, before the Honorable William A. 
Woods, judge of the district court of the United States for the dis- 
trict of Indiana and ez officio judge of said cireuit court. 


Osmun LILES 
sei isc v. 7604. 
Tuer GRAND Rapips AND INDIANA RAILROAD COMPANY. 


Civil action. 


se it remembered that heretofore, to wit, at the November term 
of said court, on the 14th day of March, 1583, before the Honorable 
Walter Q. Gresham, judge of the district court of the United States 
for the district of Indiana and ex officio judge of said circuit court, 
the following proceedings in the above-entitled cause were had, to 
wit: 
Comes now the plaintiff, by Messrs. Kennedy & Stein and Thomp- 
son & Marsh, his attorneys, and files in this court a certified 
2 transcript of the proceedings in the above-entitled cause from 
the Randolph circuit court, and said transcript is in the words 
following, to wit: 


STATE OF INDIANA, | 
Randolph County, | 


Pleas at a regular term of the Randolph circuit court, begun, held, 
and continued at the court-house,in Winchester, Randolph county, 
and State of Indiana, on Monday, the twentieth day of Novem- 
ber, A. D. 1882, before the Honorable Leander J. Monks, sole judge 
of the 25th judicial circuit of the State of Indiana, said circuit 
being constituted of the counties of Randolph and Delaware, in 
said State. 

OsmuN LILES 
v. No. 4202. 
Tut GRAND Rapips AND INDIANA RAILROAD COMPANY. 


And now be it remembered that heretofore, to wit, on the 14th 
day of July, A. D. 1882, the plaintiff, by J. W. Stein and Thompson 
and Marsh, his attorneys, came and filed in the office of the clerk of 
this court his complaint, which is in the words and figures following 
to wit: 

Osmun Liles, plaintiff, complains of The Grand Rapids and In- 

diana Railroad Company, defendant, and says that said de- 
3 fendant is a corporation duly and legally organized under 
and pursuant to the statutes of the States of Indiana and 
Michigan ; that on the 27th day of June, 1881, and for a long time 
prior thereto said defendant was in the possession of and was engaged 
in running and operating a railroad extending from the city of 


1—8s8 


Ea A SA 


2 GRAND RAPIDS AND INDIANA R. R. CO. VS. OSMUN LILES. 


Richmond, in Wayne county, Indiana, to the city of Petoskey, in 
Emmett county, Michigan; that said railroad so run and operated 
by said defendant passes through the counties of Wayne, Randolph, 
Jay, Adams, Allen, Noble, and Lagrange, in the said State of In- 
diana, and on north to said Petoskey; that said defendant was at 
said time engaged in carrying and transporting passengers and 
freight for hire; that on said 27th day of June, 1881, and for a long 
time prior thereto, the said plaintiff was and had been employed 
and engaged by defendant for hire as a brakeman on the freight 
trains so run and operated as aforesaid on and over said defendant’s 
said railroad; that by the terms of plaintiff’s said employment as 
such brakeman for defendant he, the said plaintiff, among other 

duties, was required to ride on freight trains of said defend- 
4 ant when said trains were engaged in transporting freight on 

and over defendant’s said road, and to apply the brakes to 
said freight cars when properly directed and signalled by the person 
or persons in charge of said trains and in charge of the engines 
thereto attached. 

And plaintiff says that on said 27th day of June he was ordered 
and directed by defendant to go north from said city of Fort Wayne 
on and with the first section of train number eleven, said train con- 
sisting of an engine, tender, and twenty-six freight cars; that as 
such brakeman and in the discharge of his duties as such brakeman 
and servant of the said defendant he went with and upon said train 
on and over said defendant’s said railroad ; that said train was made 
up in the car-yard of defendant at said city of Fort Wayne; that 
said plaintiff was unacquainted with the cars which composed 
said train, and was unacquainted with and had no knowledge 
of the condition and state of repairs of said cars composing 
suid train and of the condition and state of the brakes to said 
curs attached; that it was after night and dark when said 

train was so made up in defendant’s said yard and was 
5 dark when plaintiff went upon said train, and continued 

so up to the time of the happening of the accident herein- 
after named; and plaintiff charges and avers that the brake and 
the rod or shaft attached to said brake by a chain, and the wheel or 
rim attached to said rod or shaft upon and attached to one of said 
cars in said train, to wit, number 1397, Union Line, and each of them 
was broken, out of repair, and unsafe, in this, that the staple which 
‘held said rod or shaft to the body of said car had been drawn out 
of the frame and wood of the car, and that the key and pin which 
held the rod of said brake and the shaft thereof to the said car and 
to the frame and wood thereof was, and had been before said time, 
taken out and removed from said rod and shaft, and that the stir- 
rup and support of said brake was cracked, rusty, and broken, and 
that said brake and the rod arid shaft thereof was and were not 
securely fastened to said car, but that the same was insecure and 
unsafe; that the inner end of the rod and shaft to which said brake 

wheel or rim was attached was set into soft pine wood, and 
6 that the said soft wood into which said rod and shaft was set 

was worn and broken away until the same was insecure, un- 
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safe, and dangerous, and that the wheel or rim‘of said brake was 
broken and cracked and eaten up by rust; that )plaintiff had no 
notice or knowledge of the condition of said brake, staple, — rod, 
or that the inner end of said rod and shaft was set into soft wood, 
and wheel or rim of said brake or either of them at any time prior 
to the happening of the accident hereinafter named; that after said 
train had left said city of Fort Wayne, and while the same was 
passing over defendant’s said road in said Noble county, the en- 
gineer in charge of said train and in charge of said train and 
in charge of the engine attached to said train signalled the plaintiff 
to apply the brakes to the cars of said train; that plaintiff, in 
the discharge of his duties as such brakeman and as the servant 
of said defendant, set and applied the brake in said car 1397, and 
while so engaged in setting and applying said brake, as the servant 
and employee of defendant, without any fault or negligence 
7 on his part, said wheel and rim of said brake broke and parted 
and threw plaintiff to and upon the ground and on the rail- 
road track and under the cars of said train while the same was in 
motion ; that the cars and car-wheels ran upon and over the left leg 
of said plaintiff and mangled, wounded, and bruised the sate, so 
that it was necessary to have the same amputated, and the said leg 
was amputated, and the plaintiff’s back and spine was seriously and 
permanently injured by said fall. And plaintiff says that said de- 
fendant negligently suffered and permitted said brake and rod or 
shaft to said brake attached and said staple and the wheel or rim to 
said shaft or rod in said ear to be and remain out of repair, broken, 
and unsafe, and that said injuries to this plaintiff were occasioned 
by the said carelessness and negligence of said defendant in suffer- 
ing and permitting said parts of said car to be and remain out of 
repair and unsafe, and all of which occurred without any fault or 
negligence of this plaintiff; that said br-akes, defeets, and im- 
8 perfections in said brake wheel or rim brake hanger and in 
the said car and the defective manner in which said brake 
rod was inserted in the end of said car, and each of the said br-akes 
and defects was open and visible and would have been discovered 
by a proper inspection of said car and were known by said defend- 
ant; that by reason of said injuries plaintiff has been permanently 
disabled and crippled and prevented from doing and performing 
ordinary work and labor and suffered great pain and anguish, and 
has been put to great expense in procuring medical and surgical 
aid in and about the curing and healing said injuries, to wit, the 
sum of five hundred dollars. Wherefore plaintiff sues and demands 
judgment for ten thousand dollars and other proper relief. 

Par. 2. For another and second paragraph of complaint Osmun 
Liles, plaintiff, complains of The Grand Rapids and Indiana Rail- 
road Company, defendant, and says that said defendant Is a corpo- 

ration duly and legally organized; that on the 27th day of 
9 June, 1881, and for a long time prior thereto, said defendant 
was engaged in running and operating a certain railroad ex- 
tending from the city of Richmond, Indiana, to the city of Petoskey, 
Michigan; that said railroad so ran and operated passes through 
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the counties of Wayne, Randolph, Jay, Adams, Allen, Noble, and 
Lagrange, in said State of Indiana, and on north to said city of 
Petoskey ; that said defendant was at said time engaged In carrying 
and transporting passengers and freight over said railroad for hire ; 
that on said 27th day of June, 1851, and for a long time prior 
thereto, said plaintiff was and had been employed and engaged by 
defendant for hire as a brakeman on said defendant’s said road ; 
that on said 27th day of June, while plaintiff was in the discharge 
of his duties as such brakeman and while braking on the said cars 
of said defendant pursuant to the terms and conditions of his hiring 
as such brakeman, and while engaged in his duties as such employee 
and servant of said defendant, at and in the county of Lagrange, 
in said State of Indiana, while engaged in setting and applying a 
brake on a car attached to one of the freight trains of said de- 
10 fendant, the wheel or rim of said brake broke and separated 
and, by said breaking and separating, threw plaintiff down 
upon the ground and upon defendant’s railroad track and under the 
ears and train of defendant while said cars and train were in mo- 
tion; that by said fall said plaintiff’s back and spine were seriously 
and permanently injured, and while so upon the ground on said 
railroad track and under said train and cars said cars and car- 
wheels ran upon, over, and against plaintiff, and upon, over, and 
against the left leg of plaintiff and bruised, wounded, and mangled 
said leg until the same had to be amputated, and the same was am- 
putated ; and plaintiff says that said injuries were inflicted upon 
him because the said car of said defendants was, by the carelessness 
and negligence of said defendant, built and constructed of improper 
and worthless material, and that said injury resulted to him because 
defendant carelessly and negligently suffered and permitted said 
car and the brake-shaft of the brake and the wheel or rim attached 
to said shaft or rod of said brake to be and remain out of 
1] repair, unsafe, and dangerous for use; that plaintiff had no 
notice or knowledge whatever of the unsafe and dangerous 
condition of said car and the brake shaft or rod of said brake and 
the rim or wheel of said brake or of the unsafe or dangerous con- 
dition of either of them; that said accident and injuries to this 
plaintiff and the breaking of said car and the rim or wheel of said 
brake each and all happened without any fault or negligence of 
this plaintiff; that said br-akes, cracks, defects, and imperfections in 
said brake wheel or rim br-ake hanger and said car and the im- 
perfect and insecure manner in which said end of said brake-rod 
was fastened in the end of said car, and each and every of said de- 
fects and imperfections were open and visible and could and would 
have been discovered by an inspection of said car; that by reason 
of said injuries said plaintiff suffered great pain and anguish of 
body and mind, and is greatly and permanently crippled, and is 
now and will be for his natural life prevented from doing or per- 
forming ordinary work and labor, and has been put to great 
12 expense In procuring medical and surgical aid in and about 
the healing and curing of said hurts and wounds, and for 
nursing, to wit, the sum of five hundred dollars. 
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Wherefore plaintiff sues and demands judgment for ten thousand 
dollars. 
J. W. STEIN, 
THOMPSON axon MARSH, 
Attys for Plaintiff. 


And be it remembered that on the said 14th day of July, 1882, a 
summons was issued on said complaint to the sheriff of Randolph 
county, Indiana, by order of the attorneys for the plaintiff; which 
summons reads in these words, to wit: 


Tue Strate OF INDIANA, | 
Randolph County, j 


* Se « 


The State of Indiana to the sheriff — said county, Greeting : 

You are hereby commanded to summon the Grand Rapids and 
fndiana Railroad Company to appear in the circuit court of Ran- 
dolph county, before the judges thereof, on the first day of the next 
term, to be held at the court-house in Winchester on the first Mon- 
day of Septem ber, 1SS2, to answer the complaint of Osmun Liles— 
demand, $5,000—civil action, and of this writ make due return. 

Witness Isaiah P. Watts, clerk of said court, and the seal thereof 
hereunto affixed this 14th day of July, 1852. 

[Seal of the Circuit Court. ] 


ISAIAH P. WATTS, Clerf. 


13 And that the return of the sheriff endorsed Ol} said writ 
is in these words, to wit: 


“Served on the Grand Rapids and Indiana R. R. Co. by reading 
the within writ to and in the presence of Wm. Bb. Miller, the agent 
of said company, at Winchester, and to and in the presence of J. T. 
Nixon, a conductor of a passenger train on said Grand Rapids and 
[Indiana Railroad Company’s road, and by leaving a copy of the 
same with said Nixon, these being the highest officers of said com- 
pany found in my bailiwick at this time; said service on said Miller 
was on July 15th, 1882, and on said Nixon on July 19th, 1582. 

RALPH V. MURRAY, 
She refh of Randolph ( ounty. 


And that on the said 14th day of July, 1882, by order of the plain- 
tiff’s attorney, the following other summons was issued in said cause 
directed to the sheriff of Allen county, to wit: 


THe Strate oF INDIANA, | 
} ’ * 3d . 
Randolph County } 
The State of Indiana to the sheriff of Allen county, Greeting: 
You are hereby commanded to summon the Grand Rapids and 
Indiana Railroad Company to appear in the circuit court of Ran- 
dolph county, before the judge thereof, on the first day of the next 
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term to be held at the court-house, in Winchester, on the 
14 Ist Monday of September, 1882, to answer the complaint of 
Osmun Liles—demand, $5,000—civil action, and of this writ 
make due return. 
Witness Isaiah P. Watts, clerk of said court, and the seal thereof 
hereunto affixed this 14th day of July, 1882. 


[Seal of Circuit Court. ] 
ISAIAH P. WATTS, Clerk. 


And that the return of the sheriff endorsed on said writ is in 
these words, to wit: 


Served on the Grand Rapids and Indiana Railroad Company by 
reading the within writ to and in the presence of Patrick 8. O'Rourke, 
general superintendent of said Grand Rapids and Indiana Rail- 
road Company, on the 17th day of July, 1882, and by delivering a 
true copy of said writ to said Patrick S. O’Rourke on said day, the 
Patrick S. O’Rourke Being the highest representative officer and 
agent.of said company found in my bailiwick at the time of service 
of said writ. ; 

FRANKLIN K. COSGROVE, Jr., 
Sheriff Allen County, 
By PLATT J. WISE, Deputy. 


And be it now remembered that afterwards, to wit, on Thursday, 
the 7th day of Septem ber, A. D. 1882, the same being the fourth 
day of a regular September term, 1882, of the said Randolph circuit 
court, begun, held, and continued at the court-house, in Winchester, 

in said Randolph county, in the State of Indiana, on Monday, 
15 the 4th day of September, A. D. 1882, before the said Hon- 
| orable Leander J. Monks, sole judges thereof, the following 
further proceedings were had in said cause, to wit: 


Comes the defendant, by Allen Zollars, her counsel, and files 
her demurrer to each paragraph of the complaint herein in these 
words, to wit: 


Comes now the defendant, The Grand Rapids and Indiana Rail- 
road Company, by A. Zollars, its attorney, and demurs separately to 
each paragraph of the plaintiff’s complaint for the reason that 
neither of said paragraph- state- facts sufficient to constitute a cause 
of action against the said defendant. 

ALLEN ZOLLARS, 
Att’y for Defendant. 


And be it remembered that afterwards, to wit, on Friday, the 15th 
day of September, A. D. 1882, the same being the 11th judicial day 
of said term of said court, the following further proceedings were 
had in said cause, to wit: 

Comes now the defendant, by counsel, and ‘files her motion and 
affidavit in support thereof that the plaintiff isa non-resident of the 
State of Indiana; which motion and affidavit are in these words: 


-t° 
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Comes the defendant, The Grand Rapids and Indiana Rail- 
16 road Company, by Allen Zollars, its attorney, and moves the 
court for a bond for costs in the above case from the plaintiff. 
Affidavit “A,” attached hereto and filed herewith, made a part of 
this motion. 
ALLEN ZOLLARS, 
Att'y for Deft. 


at hy 
a »* 


Patrick S. O’Rourke, being duly sworn, says that he is one of the 
superintendents of the defendant, The Grand Rapids and Indiana 
Railroad Company, being superintendent of the division extending 
from Grand Rapids, Michigan, to Richmond, Indiana, & authorized 
to make this affidavit, and he says that the plaintiff, Osmun Liles, is 
a non-resident of the State of Indiana. 

P.S. OROURKE. 


Subseribed and sworn to before me, at Fort Wayne, Allen county. 
State of Indiana, this 14th day of September, 1882. 
Witness my hand and official seal. 
| NOTARIAL SEAL. | THOS. MEEGAN, 
Notary Publie an A for said All i County, Slate of Indiana. 


And the court, after inspecting the same, rules the said plaintiff 
to file an undertaking for costs herein on or before the — day of the 
present term of said court; and now the defendant also files her mo- 
tion and affidavit in support thereof for a change of venue herein 
in these words, to wit: 


17 Comes now the defendant, Grand Rapids and Indiana Rail- 
road Company, by its attorney, A. Zollars, and moves the 
court to change the venue in the above-entitled cause from Randolph 
county. Affidavit “A,” attached hereto and filed herewith, made a 
part of this motion. 
A. ZOLLARS, 
Atty for Defendant. 


i 


Patrick S. O'Rourke, being duly sworn, says that he is one of the 
superintendents of the defendant, The Grand Rapids and Indiana 
Railroad Company, being especially superintendent of the division 
extending from Grand Rapids, Michigan, to Richmond, Indiana,, 
and as such authorized to make this affidavit: and he says that he 
has good reason to and does believe that said defendant cannot have 
a fair and impartial trial of the above cause in Randolph county 
for the reason that an odium attaches to said defendant in said 
county and among the citizens thereof, and for the reason that there 
is a local prejudice against said defendant in said county. 
PATRICK S. OROURKE. 


OY NS KO egy & 
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Sworn to and subscribed before me, at Fort Wayne, in Allen 
county, State of Indiana, on this 14th day of September, 1582. 


Witness my hand and official seal. 
[NOTARIAL SEAL. | THOMAS MEEGAN; 


Notary Public in and for Allen County, State of Indiana. 


18 And be it remembered that afterwards, to wit, on Saturday, 


September 28d, 1882, the same being the 18th judicial day of 


the court and term aforesaid, the following further proceedings were 
had in said cause, to wit: 
Comes the plaintiff, by counsel, and files his undertaking for costs, 
which is approved by the court and reads as follows: 
“We undertake that the plaintiff shall pay to the defendant all 
costs that may accrue in this action to any officer or person. 
“OSMUN LILES. 
“JOSEPH LILES. 
“WILLIAM A. THOMPSON. 
“A. QO. MARSH.” 


And be it remembered that afterwards, to wit, on Thursday, the 


~Sth day of Septem ber, A. 1). 1SS22. the Same being the 22 day of 


court and term aforesaid, the following further proceedings were 
had in said cause, to wit: 

Come the parties, by counsel, and the affidavit and motion for a 
change of venue is submitted to and overruled by the court; to 
which ruling of court the defendant excepts. 


And be it remembered that afterwards, to wit, on Thursday, the’ 


23d day of November, A. D. 1882, the same being the 4th judicial 
day of a regular November term, 1882, of said court, begun, held, 
and continued at the court-house, in Winchester, on Monday, 
19 the 20th day of November, 1882, before the Honorable Lean- 
der J. Monks, sole Judge of said court, the following further 
proceedings were had in said cause, to wit: 

Come the parties, by counsel, and the demurrer to each para- 
graph of the complaint is submitted to and overruled by the court; 
to which ruling of court the defendant excepts; and thereupon the 
defendant files her answer in these words: 

Comes now the defendant, The Grand Rapids and Indiana Rail- 
road Company, by Allen Zoilars, its attorney, and, for answer to the 
complaint herein, denies each ‘and every allegation therein con- 
tained. 

2d. And for a second and further answer said defendant says that 
the car upon which was the brake mentioned by the plaintiff in 
his complaint was not manufactured by the defendant, nor was the 
brake upon the same manufactured by the defendant, nor was said 
car or brake on the same the property of the defendant at the time 
of the alleged accident or at any other time. And it says further 


that the said train upon which the plaintiff was injured was made 


up in the yards of the company at Fort Wayne on the evening and 
night of the alleged accident, and said car number 1397 was 


a tg nt 


—_——€,, 
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20 at said time coupled into said train. And it says further said 

ear was the property of the Pennsylvania or the Union Line 
Company, and was loaded with material and merchandise to be 
transported north, and said car was received by the defendant at 
Fort Wayne, Indiana, on the evening and night of said accident 
from the Pennsylvania Company, a company owning and operating 
the Pittsburgh, Fort Wayne and Chicago railroad by a line of rail- 
road extending from Pittsburgh, Pa., to Chicago, Illinois, through 
Kort Wayne, Indiana, to be by the defendant transported over its 
railroad north to Grand Rapids, State of Michigan. And it says 
further that at the time said car was received by the defendant and 
coupled with said train the defendant did not know and could not, 
by the exercise of ordinary care, have known of any of the alleged 
defects in said brake or the different parts of the same, and that the 
plaintiff had the same and better opportunities to know of said de- 

fects than the defendant. Wherefore defendant says that it has 
21 been guilty of no wrong and isin no way liable to the plain- 

tiff and demands judgment for costs. 

ALLEN ZOLLARS, 
Att'y for Def’t. 
And the plaintiff is ruled to reply. 


And be it remembered that afterwards, to wit, on Friday, the 24th 
day of November, A. D. 1882, the same being the 5th judicial day 
of court and term last aforesaid, the following further proceedings 
were had in said cause, to wit: 

Comes the plaintiff, by counsel, and files his demurrer to the 2d 
paragraph of answer in these words, to wit: 

Comes now the plaintiff in the above-entitled cause and demurs 
to the second paragraph of defendant's answer herein, and for grounds 
of demurrer says that said paragraph of said answer does not state 
facts sufficient to constitute a cause of defense. 

KENNEDY & STEIN, 
THOMPSON: & MARSH, 
Attys for PUG. 


And be it remembered that afterwards, to wit, on Thursday, the 
7th day of December, 1882, the same being the 16th day of the court 
and term aforesaid, the following further proceedings were had in 
said cause, to wit: 

Comes now the defendant, by Allen Zollars, her attorney, 
22 and files her 3d paragraph of answer, which is in these words: 

Comes the defendant and for third and further answer says 
that at the time of the injury to plaintiff, as set out in the complaint, 
he was in the employ of the defendant as a brakeman on its freight 
trains; that the car upon which was the brake that gave way and 
caused the injury to plaintiff was not one of the cars of the defend- 
ant, but belonged to the Pennsylvania Company, and was received 
by the defendant at Fort Wayne load-s with freight to be transported 
north over its line. 
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It says further that it had no knowledge that any of the brakes 
on said car were out of order or in any way dangerous, and was not 
guilty of any negligence in not having such knowledge; that at the 
time said car was so received and before that time and at the time 
of the alleged injury it had in its employ a competent and careful 
man as car inspector, whose duty it was at all times to inspect the 
cars of the defendant and all cars transferred to its road from other 
companies, and whose duty it was to have inspected and examined 
the said car upon which was said brake, and to have reported to the 

defendant any defects in brakes or otherwise. 
23 And it says further that if said inspection did not inspect 
and examine said car, or did not notify plaintiff of any de- 
fects in said brake, or was in any way negligent in and about the 
performance of his said duty it was the neglect and negligence of a 
co-employee with the plaintiff, for which this defendant is not re- 
sponsible. 
Wherefore defendant — judgment. 


And now the plaintiff, by Thompson and Marsh, his counsel, 
comes and files his demurrer to said 3d paragraph of answer; which 
demurrer is in these words: 


Comes now the plaintiff and demurs to the third paragraph of 
answer herein and, for ground of demurrer, says that said para- 
graph does not contain facts sufficient to constitute a defense to 
plaintiff’s complaint and cause of action. 

KENNEDY & STEIN, 
THOMPSON & MARSH, 
Att’ys for PU. 


And be it further remembered that afterwards, to wit, on Friday, 
the 8th day of December, 1882, the same being the 17th judicial 
day of the court and term aforesaid, the following further proceed- 
ings were had in said cause, to wit: 


24 Comes the plaintiff, by his counsel, and the defendant, by 

her counsel, comes also, and now the plaintiff files his appli- 
cation, affidavit, bond, and motion for the removal of this cause to 
the United States circuit court for the district of Indiana: which 
said application, affidavit, bond, and motion are in these words, to 
Wit: 


Comes now the plaintiff herein and moves the court on the peti- 
tion and application, bond and affidavits, on file in this case to cer- 
tify and remove this cause to the United States circuit court within 
and for the district of Indiana. 


KENNEDY & STEIN, 
THOMPSON & MARSH, 
Alt’ys for Plaintiff. 
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Petition for Removal to the Circuit Court of the United States, District of 
Indiana. 


To the hon. judge of the Randolph circuit court: 


Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of five hundred dollars; that 

the controversy in said suit is wholly between citizens of 
25 different States, and that the petitioner was, at the time of 

the commencement of this suit and still is, a citizen of the 
State of Ohio, and that the defendant, the said Grand Rapids and 
Indiana Railroad Company, was, at the time of the commencement 
of this suit and still is, a citizen of the State of Indiana and a cor- 
poration organized under and by virtue of the laws of the State of 
Indiana, and that said defendant is not a resident of the State of 
Ohio. 

Your petitioner further shows that he is the sole plaintiff in said 
ubove-entitled suit, and that the said defendant, The Grand Rapids 
and Indiana Railroad Company, is the sole defendant in said above- 
entitled suit. 

And your petitioner herewith tenders a bond, with good and suffi- 
cient surety, for his entering in the circuit court of the United States 
for the district of Indiana, on the first day of its next session, a copy 
of the record of this suit and for paying all costs that may be awarded 
by said circuit court of the United States if said court shall hold that 

this suit was wrongfully or improperly removed thereto. 
26 And your petitioner further shows that this present term, 
to wit, the November term, 1882, of this the Randolph circuit 
court is and was the first term of said court at which said cause 
could be first tried, and is the term of said court at which the said 
cause could be first tried, and he makes this application before the 
trial of said cause. 

And he prays this honorable court to proceed no further herein, 
except to make the order of removal required by law, and to accept 
the said security and bond, and to cause the record herein to be re- 
moved into said circuit court of the United States !n and for the 
district of Indiana; and he will ever pray. 

THOMPSON & MARSH, 
KENNEDY & STEIN, 
Attorneys for Petitioner. 


I, Osmun Liles, being first duly sworn, do say upon my oath that 
I have read the foregoing petition and know the contents thereof, 
and that the statements and allegations therein contained are true, 
as I verily believe. 
OSMUN LILES. 
Subscribed by the said Osmun Liles in my presence and by him 
sworn to before me this 8th day of December, 1882. 
ISAIAH P. WATTS, 
Clerk Randolph Cir. Court. 
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I, Osmun Liles, being duly sworn, on my oath do say that 
27 [am the sole plaintiff in the above-entitled cause; that I have 
reason to believe and do believe that from prejudice and local 
influence I will not be able to obtain justice in the said State court, 
to wit, the said Randolph circuit court. | 
OSMUN LILES. 


Subscribed by the said Osmun Liles in my presence and by him 
sworn to before me, at Winchester, Randolph county, Indiana, this 
8th day of December, A. D. 1852 

. ISAIAH P. WATTS, 

Clerk Randolph Owr. C't. 


“ Bond.”’ 


Know all men by these presents that I, Osmun Liles, as principal, 
and Joseph Liles, Robert P. Kennedy, James W. Stein, William A. 
Thompson, Albert O. Marsh, as sureties, are held and firmly bound 
unto the Grand Rapids and Indiana Railroad Company in the penal 
sum of one thousand dollars; the payment whereof, well and truly 
to be made unto the said Grand Rapids and Indiana Railroad Com- 
pany, its successors and assigns, we bind ourselves, our heirs, repre- 
sentatives, jointly and severally, firmly by these presents, yet upon 
these conditions: 

The said Osmun Liles having petitioned the circuit — of Ran- 
dolph county, State of Indiana, for the removal of a certain cause 

therein pending, wherein the said Osmun Liles was plaintiff 
28 and The Grand Rapids and Indiana Railroad Company was 

defendant, to the circuit court of the United States in and for 
the district of Indiana: | 

Now, if the said Osmum Liles, your petitioner, shall enter in the 
said circuit court of the United States, on the first day of its next 
session, a copy of the record and of all process, pleadings, depositions, 
testimony, and other proceedings in said suit, and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold'that said suit was wrongfully 
or improperly removed thereto, then this obligation to be void ; 
otherwise to be and remain in full force and virtue. 

Witness our hands and seals this 8th day of December, A. D. 1882. 


OSMUN LILES. SEAL. | 
JOSEPH LILES. SEAL. 
ROB’T P. KENNEDY. [SEAL] 
JAMES W. STEEN. SEAL. 
WILLIAM A. THOMPSON. (SEAL. | 
ALBERT O. MARSH. SEAL. 


I, Joseph Liles, a resident of the county of Logan and State of 
Ohio, one of the sureties named in the foregoing bond, being duly 
sworn, do depose and say that I am a resident of said county 

29 of Logan and State of Ohio and a property holder therein : 
that 1 am worth the sum of one thousand dollars over and 

above all my debts and liabilities and exclusive of property by law 
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exempt from execution; that I have property in the State of Ohio 
liability to execution of the value of one thousand dollars. 


JOSEPH LILES. 


Subscribed in my presence by Joseph Liles and by him sworn to 
before me this 8th day of December, A. D. 1882. 
ISAIAH P. WATTS, 
CVk Randolph Circuit C't. 


We, Robert P. Kennedy and James W. Stein, two of the sureties 
named in the foregoing bond, being each duly sworn, do depose and 
say that we are residents of the State of Ohio and are each property 
holders therein; that we are each worth the sum of one thousand 
— over and above all our debts and liabilities and exclusive of 
property by law exempt from execution; that we each have prop- 
erty in the State of Ohio liable to execution of the value of more 
than one thousand dollars. 

ROB’T P. KENNEDY. 
JAMES W. STEIN. 


Subscribed in my presence by Robert P. Kennedy and James W. 
Stein and by them sworn to before me this 8th day of December, 
A. D. 1882. 

ISAIAH P. WATTS, 
Clerk Randolph Oireuit Court. 


I, William A. Thompson, of said Randoiph county, one of the 
sureties named in the foregoing bond, do depose and say that 
30 I am a resident of the State of Indiana and a property holder 
in said State; that | am worth the sum of one thousand 
dollars over and above all my debts and liabilities and exclusive of 
property exempt from execution; that I have property in the State 
of Indiana hable to execution of the value of one thousand dollars 
and more. 


WILLIAM A. THOMPSON. 


Subscribed in my presence by William A. Thompson and by him 
sworn to before me on this 8th day of December, 1882. 
ISAIAH P. WATTS, 
C’k Randolph Cir. C't. 


I, Albert O. Marsh, of said county and State, one of the sureties 
named in the foregoing bond, depose and say that I am a resident 
of the said State of Indiana and a property holder in said State; 
that I ain worth the sum of one thousand dollars over and above all 
my debts and liabilities and exclusive of property by law exempt 
from execution ; that | have property in the State of Indiana liable to 
execution of the value of more than one thousand dollars. 


ALBERT O. MARSH. 


Subscribed in my presence by Albert O. Marsh and by him sworn 
to before me this 8th day of December, 1882. 
ISAIAH P. WATTS, 
CUV’k Randolph Oir. C't. 
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31 And the court, having examined said bond and the sureties 

thereon, approves the same; and the court, having seen and 
inspected said motion and petition for removal of said cause and the 
affidavits therewith filed and being sufficiently advised in the prem- 
ises, finds for the petitioner, and that the matters and things stated 
in said petition, application, and affidavits are true, and that said 
petitioner is entitled to remove and have said cause removed into 
the circuit court of the United States for the district of Indiana; and 
the court thereupon sustains said motion of the petitioner, and orders 
said cause and the record therein, together with copies of all process, 
pleadings, depositions, testimony, and other proceedings in said 
cause, be removed into the circuit court of the United States for the 
district of Indiana, and that no other proceedings be had in said 
cause in this court. 


STATE OF INDIANA, County of Randolph: 


I, Isaiah P. Watts, clerk of the cireuit court within and for Ran- 
dolph county, in the State of Indiana, do hereby certify the 
o2 above and foregoing to be a full, true, and complete copy and 
transcript of all the process, pleadings, records, entries, depo- 
sitions, testimony, and other proceedings in said cause as taken and 
copied from the records and files in my office and in my custody as 
such clerk. 
Witness my name and the seal of the cireuit court of said county, 
affixed at Winchester, Indiana, this the 25th day of January, 1883. 
[ SEAL. | ISAIAH P. WATTS, 
Clerk Randolph Circuit Court. 


And afterwards, to wit, at the May term of said circuit court of 
the United States for the district of Indiana, on the 15th day of May, 
1883, before the Honorable William A. Woods, judge as aforesaid of 
said court, the following further proceedings in the above-entitled 
cause were had, to wit: 

Comes now the defendant, by John A. Holman, Esgq., its attorney, 
and files its motion and affidavit to have this cause transferred to 
Fort Wayne, and said motion and affidavit are in the words follow- 
ing, to wit: 

And this day this cause came on to be heard upon the motion of 
the defendant to have the same transferred to the circuit court of 
the United States for the district of Indiana, sitting at the city of 
Fort Wayne, in the State of Indiana, and was argued by counsel; 

in consideration whereof the court overrules said motion ; to 
33 all of which the defendant excepts. 

And afterwards, to wit, at the May term of said court, on 
the 28th day of June, 1883, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings 
in the above-entitled cause were had, to wit: — 

Comes now the defendant, by A. A. Chapin, Esq., its attorney, and 
files its motion and affidavit for the transfer of this cause to Fort 
Wayne. 
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And afterwards, to wit, at the May term of said court, on the 12th 
day of July, 1883, before the Honorable William A. Woods, judge 
as aforesaid of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

This day this cause came on to be heard upon the motion of the 
defendant to remove this cause from the U.S. circuit court at In- 
dianapolis to the U. 8. circuit court, holden at the city of Fort 
Wayne, and was argued by counsel, in consideration whereof the 
court does overrule said motion. 


And afterwards, to wit, at the May term of said court, on the 11th 
day of September, 1883, before the Honorable William A. 
34 W oods, judge as aforesaid of of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 
The demurrer to the second and third paragraphs of the answer 
herein having been argued by counsel and considered by the court, 
and the court being duly advised in the premises doth now sustain 
the same, and to the sustaining thereof the defendant now here ex- 
cepts. 


And afterwards, to wit, at the November term of said court, on 
the 26th day of November, 1883, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now the defendant, by counsel, and files its motion to sup- 
press certain depositions herein in the words following, to wit: 

Comes now the defendant and moves the court to suppress the 
depositions of Daniel L. Mason, Robert B. Williams, William TT. 
Green, Joshua 8. Rhinehart, and George Moon for the following 
reasons: 

Ist. Because the person who took said depositions did not put 

upon the envelope in which said depositions were enclosed 
35 and sent to the clerk of the Randolph circuit court, in which 

this cause was pending when said depositions were taken, 
the names of the parties in this action, but the following only: Ed- 
ward Liles vs. Grand Rapids & I. R. R. Co.” 

2d. Because the certificate of the officer who took said depositions 
fails to show that they were taken in the present action, but, on the 
contrary, shows that they were taken in an action different from this, 
the defendant being named as the “Grand Rapids railroad,” that 
not being the name by which defendant is sued or the true name of 
this defendant. 

3d. Because there is nothing to show or inform the court that the 
person who took said depositions had any authority to take said 
depositions or to take depositions at all. ) 
A. A. CHAPIN, 

Att'y for Def’t. 


Comes now the defendant, by counsel, and moves the court to sup- 
press and strike out the answer to question 12 in the deposition of 
Dayid L. Mason, for the — that all the knowledge the witness has 
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of the subject-matter of the question propounded is hearsay, 
36 as disclosed by said answer. 

Also the answer to question 13, for the reason that all the 
knowledge the witness has of the subject-matter of which — testifies 
in said answer ts hearsay. 

Also question 16 and answer thereto, because the testimony has 
reference to a brake-wheel about which the witness has no knowledge 
except by hearsay. 

Also for the same reason the answer to question 17, and for the 
further reason that the witness states what he said at the time he 
made the examination concerning the condition of the wieel, which 
is inadmissible as original evidence. 

Also to questions and answers 18, 19, & 20, because the testimony 
of the witness’ said answer has reference to a brake-wheel about 
which the witness had no knowledge except through hearsay and 
because it does not appear that the wheel about which the witness 
is testifying is the one described in the complaint. 

Also that in event the above motion, which is made severally to 

ach question and answer, shall be sustained as to the whole 
od or any — thereof, then that all the answers on cross-examina- 
tion on the same subject be also stricken out. 

The defendant further moves severally to suppress and strike out 
questions and answers of the deposition of Joshua Rhinehart, num- 
ber- 6, 63, 7, 8, 9, 10, 11, 12, 18, & 14, because there is nothing in 
said testimony nor in his deposition to show that the brake-wheel 
he testifies about was the one the breaking of which caused the in- 
jury complained of, and for the further reason that the cross-exam- 
ination shows by the answers of the witness therein that he had not 
the requisite knowledge and experience to give his opinion as to the 
character or cause of the break. 

Also to answer to question 6}, for the further reason that it is not 
competent to testify as to and give in evidence conversations between 
him and the said O’Rourke which embrace the opinion of the wit- 
ness as then expressed, because it is not shown that said O’Rourke 
assented to it, and if he did he had no power to bind the defendant 
by any admissions of that character, it not being a part of the res 

geste. 3 
38 Also the answer to question 8, because the subject-matter 
thereof is incompetent and irrelevant. 

Also the answer to question number eleven, because it is incom- 
petent for the witness to state what he might have claimed at the 
time as to the character of the break or flaw. 

And if said answers or any of them are stricken out, then defend- 
ant also moves to strike out the cross-examination on the same 
subject-matter that is stricken out of the direct examination. 

The defendant further moves severally to each to strike out 
questions and answers in the deposition of George W. Moore 
numbered 5, 6, 7, 8, 9, 10, 11, & 12, because there is nothing in the 
testimony of the witness to show that the brake-wheel testified about 
is the one which broke and caused the injury to plaintiff, and 
because the witness in said answer gives his opinion as to the 
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condition of said wheel before it broke, he not being an expert, and 

because he does not give the facts upon which his opinion is based. 

Defendant also moves to strike out the testimony of said 

39 witness on cross-examination of any of the said matters about 

which he testified in chief, in event that the questions and 
answers as to the matters-in-chief should be stricken out. 

The defendant also moves to suppress questions and answers and 
ach of them, numbered 10, 11, 4, and each of them in the deposi- 
tions of Frank Westler for the reason that the evidence of the skill 
and competency of the plaintiff as a brakeman and his attention 
to business generally and his judgment in setting brakes is incom- 
petent and irrelevant, except as to the care, attention, and manage- 
ment of the brake at the time which he claims it broke and by 
reason of which he received the injury, and as to the attention and 
careful performance of his duties at the time the injury was 


received. 
A. A. CHAPIN, 
Att’y for Deft. 


And afterwards, to wit, at the November term of said court, on 
the 3d day of December, 1883, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further 

proceedings in the above-entitled cause were had, to wit:’ 
40 Come now the parties—the plaintiff, by Kennedy & Stein 

and Thompson & Marsh, his attorneys, and the defendant by 
A. A. Chapin and W. 8. O’Rourke, its attorneys—and thereupon the 
court, being sufficiently advised in the premises, doth now overrule 
the defendant’s motion to suppress the depositions of Mason, 
Williams, Green, Rhinehart, and. Moore herein ; to which ruling of 
the court the defendant, by its attorneys, excepts. And at the same 
time the court doth sustain the defendant’s motion to suppress the 
words “and pronounced it unsound,” in answer 18 of direct deposi- 
tion of Mason. And the court doth also strike out the question and 
answer No. 8 in the direct examination of Joshua Rhinehart, and 
question and answer No. 10 in the direct examination of Frank 
Westler, and the words “He was a man that tended to his business 
and used good judgment in setting his brakes,” in the answer to 
question No. 11 of direct examination of Frank Westler. And the 
motion to suppress the depositions of Wilcox is sustained by the 
court. And the court doth now overrule the motion to suppress 
depositions as to all the other questions and and answers in said 
depositions to which ruling the defendant now excepts. 


41 And at the same time, on said 3d day of December, 1883, 

before the Honorable William A. Woods, judge as aforesaid, 

the following further proceedings in the above-entitled cause were 
had, to wit: 

Come now the parties, by their respective attorneys, and this cause 

now coming on to be tried, here comes a jury, to wit: Jesse N. 

Townsend, Simeon Blue, W. S. Meade, John B. Goodman, Sanford 
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William B. Carter, William T. Pettinger, Jesse Cates, and John P. 
Catheart, who, being duly empanneled and sworn and having 
partially heard the evidence herein, are by the court allowed to 
seperate until the calling of this court on to-morrow morning. 


And afterwards, to wit, at the November term of said court, on 
the 4th day of December, 1883, before the Honorable William A. 
Woods, judge as aforesaid of said court, tue following further 
proceedings in the above-entitled cause were had, to wit: 

Come again the parties by their respective attorneys, and the jury 
heretofore empanneled and sworn herein come also, and having 
heard the residue of the evidence and the argument of counsel and 

the charge of the court herein, now retire to their rooms to 
42 consider of their verdict. 


And afterwards, to wit, at the November term of said court, 
on the 5th day of December, 1883, before the Honorable 
William A. Woods, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come again the parties, by their respective attorneys, and the jury 
heretofore empanneled and sworn herein come also and return 
into court the verdict following, to wit: We, the jury, find for the 
plaintiff and assess the damages at six thousand dollars ($6,000.00). 
Jesse N. Townsend, foreman. And thereupon the defendant, by its 
attorneys, files its motion for a new trial herein in the words follow- 
ing, to wit: 

Comes now the defendant and moves for a new trial in this cause 
for the following reasons: 

1. The court erred in refusing to suppress the depositions, in be- 
half of plaintiff, of David L. Mason, Robert B. Williams, William T. 
Green, Joshua S. Rhinehart, and George Moore upon the motion of 
defendant. 

2. The court erred in refusing to suppress parts of the depositions 

of David L. Mason, R. B. Williams, W. T. Green, Joshua 8. 
43 Rhinehart, George Moore, and Frank Westler upon the motion 

of defendant and as set out in the written motion filed in 
this cause. | 

3. The court erred in refusing to give each of the written charges 
to the jury requested to be given by the defendant, numbered one, 
two, three, four, five, six, seven, eight, nine, ten, eleven, twelve, 
thirteen, fourteen, fifteen, sixteen, and seventeen. 

4. The court erred in giving the charge given by the court on his 
own motion to the jury. 

5. The damages assessed are excessive. 
6. The verdict of the jury is not sustained by sufficient evidence. 
7. The verdict of the jury is contrary to the law. 
CHAPIN & O'ROURKE, 
Alt’ys for Def’t. 


And the court, being sufficiently advised in the premises, doth 
now overrule said motion for a new trial herein. 
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It is therefore considered by the court that the plaintiff do recover 
of said defendant said sum of six thousand dollars ($6,000.00), to- 
gether with his costs and charges in this behalf laid out and ex- 
pended, taxed at $—. 


And afterwards, to wit, at the November term of said court, 

44 on the 25th day of January, 1884, before the Honorable 
William A. Woods, judge as aforesaid of said court, the follow- 

ing further proceedings in the above-entitled cause were had, to wit: 

Comes now the defendant, by counsel, and files its bill of exceptions 
herein in the words following, to wit: 

Be it remembered that at the proper time, before entering upon 
the trial of this cause, the defendant moved in writing in these 
words: 

Comes now the defendant and moves the court to suppress the 
depositions of David L. Mason, Robert B. Williams, William T. 
Green, Joshua 8. Rhinehart, and George Moore for the following 
reasons: 

Ist. Because the person who took said depositions did not put 
upon the envelopes in which said depositions were enclosed and 
sent to the clerk of the Randolph circuit court, in which this cause 
was pending when said depositions were taken, the names of the 
parties in this action, but the following only: “ Edward Lisle vs. 
Grand Rapids & I. R. R. Co.” 

2d. Because the certificate of the officer who took said 

45 depositions fails to show that they were taken in the present 

action, but, on the contrary, shows that they were taken in 

action different from this, the defendant being named as the “ Grand 

Rapids railroad,” that not being the name by which defendant is 
sued or the true name of this defendant. 

3d. Because there is nothing to show or inform the court that the 
person who took said depositions had any authority to take said 
depositions or to take depositions at all—A. A. Chapin, att’y for 
def’t—to suppress the depositions of David C. Mason, Robert B. 
Williams, William T. Green, Joshua L: Rhinehart, and George 
Moore, and, in support of said motion, produced for the inspection 
of the court the envelope in which said disposition had been enclosed 
by the officer taking the same, and sent to the clerk of the Randolph 
circuit court, in the State of Indiana, in which this action was 
commenced and was then pending, and which said envelope had 
thereon this subscription, to wit:—* Edward Lisle v. Grand Rapids 

& Ind. R. R. Co. Deposition of David Mason, Joshua L. 
46 Rhinehart, George Moore, Rob’t B. Williams, and Wm. T. 

Green. ‘Tothe clerk of the circuit court, Winchester, Indiana. 
Filed Sept. 6, ’82. I. S. Watts, clerk ””—and no other superscription 
on the same. 

And the defendant further produced to the court the depositions 
of said Mason, Rhinehart, Moore, Williarns, & Green, which are 
hereinafter copied in these exceptions, and the certificate of the 
officer attaehed thereto, which certificate is in these words and 
figures : 
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Strate OF Inp1ANA, Noble County : 


I, William L. Hosier, a justice of the peace in and for said county, 
do hereby certify that David L. Mason, R. B. Williams, Wm. T. 
Green, Joshua S. Rhinehart, & George Moore, the above-named de- 
ponents, were by me each severally first sworn to testify the truth, 
the whole truth, and nothing but the truth relating to the cause 
now pending in the Randolph circuit court, Randolph county, In- 
diana, wherein Osmun Liles is plaintiff and the Grand Rapids rail- 
road is defendant; that the foregoing depositions were each and all 
reduced to writing by Chichester Holden, a disinterested person, in 

my presence and under my direction ; that said deponents 
47 severally subscribed his deposition after the s.me had been 

carefully read over to each of them; that the said defendant 
was present at the taking of said depositions by Allen Zollars, her 
attorney ; that each and all of said depositions were taken at the 
town of Rome City, county of Noble, and State of Indiana, on the 
22d day of August, 1882, between the hours of 10 o’clock a. m. and 
five o’clock p. m. of said day, agreeably in all respects to the annexed 


, notice, except the change from the post office to my office. 


In witness whereof I hereunto subscribe my name and affix my 
seal this 22d day of August, 1882. 
WILLIAM L. HOSIER, [sea] 


Justice of the Peace. 


And the court, having inspected the same, overruled said motion; 
to which ruling of the court the defendant at the proper time ex- 
cepted. 


And the defendant then moved in writing in these words: 


Comes now the defendant, by counsel, and moves the court to sup- 

press and strike out the answer to question 12 in the deposition 

of David L. Mason, for the reason that all the knowledge 

48 the witness has of the subject-matter of the question pro- 
pounded is hearsay as disclosed by said answer. 

Also the answer to question 13, for the reason that all the knowledge 
the witness has of the subject-matter of which he testifies in said 
answer is hearsay. : 

Also question 16 and answer thereto, because the testimony has 
reference to a brake-wheel about which the witness has no knowledge, 
except by hearsay. 

Also for the same reason the answer to question 17, and for the 
further reason that the witness states what he said at the time he 
made the examination concerning the condition of the wheel, which 
is inadmissable as original evidence. 

Also tu questions and answers 18, 19, and 20, because the testimony 
of the witness, said answer has reference to a break-wheel about which 
the witness had no knowledge, except through hearsay, and because it 
does not appear that the wheel about which the witness is testifying 
is the one described in the complaint. 
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Also that in event that the above motion, which is made 

49 severally to each question and answer, shall be sustained to 

the whole or any part thereof, then that all the answers on 
cross-examination on the same subject be also stricken out. 

The defendant further moves severally to suppress and strike out 
questions and rate: of the deposition of Joshua Rhinehart, num- 
ber- 6, 64, 7, 8,9, 10, 11, 12, 13, & 14, because there is nothing in 
said testimony nor in his deposition to show that the brake-wheel 
le testifiés about was the one the breaking of which caused the 
injury complained of, and for the further reason that the cross- 
examination shows by the answers of the witness thereto that he 
had not the requisite knowledge and experience to give his opinion 
as to the character or cause of the brake. 

Also to answer to question 64, for the further reason that it is not 
competent to testify as to and give in evidence conversations between 
him and the said O’Rourke which embrace the opinion of the 
witness as then expressed, because it is not shown that said O’Rourke 

assented to it, and if he did he had no power to bind the 
50 defendant by any admissions of that character, it not being a 
part of the res geste. 

Also the answer to question number 8, because the subject-matter 
thereof is incompetent and irrelevant. 

Also the answer to question number eleven, because it is incom- 
petent for the witness to state what he might have claimed at the 
time as to the character of the break or flaw. 

And if said answers or any of them are stricken out then defend- 
ant also moves to strike out the cross-examination on the same sub- 
ject-matter that is stricken out of the direct examination. 

The defendant further moves severally to each to strike out ques- 
tions and answers in the deposition of George M. Moore numbered 
5, 6, 7, 8, 9, 10, 11, & 12, because there is nothing in the testimony 
of the witness to show that the brake-wheel testified about is the 
one which broke and caused the injury to plaintiff, and because the 
witness in said answer gives his opinion as to the condition of said 
wheel before it broke, he not being an expert, and because he does 

not give the facts upon which his opinion is based. 
5] Defendant also moves to strike out the testimony of said 
witness on cross-examination of any of the said matter about 
which he testified in chief, in event that the questions and answers 
as to the same matters-in-chief should be stricken out. 

The defendant also moves to suppress questions and answers and 
each of them numbered 10, 11, 4, and each of them in the deposi- 
tion of Frank Westler, for the reason that the evidence of the skill 
and competency of the plaintiff as a brakeman and his attention. to 
business generally and his judgment in setting brakes is incom- 
petent and irrelevant. except as to the care, attention and manage- 
ment of the brake at the time which he claims it broke and by rea- 
son of which he received the injurv, and as to the attention and 
careful parsvemanes of his duties at the time the injury was received. 

A. A. CHAPIN, 
Att'y for Def’ t. 
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To suppress the several parts of the depositions of David L. 
Mason, Joshua Rhinehart, George Moore, and Frank Westler, which 
depositions are hereinafter copied in this bill of exceptions and to 

which reference is here made, and the court sustained said 
52 motion as to these words in answer number 18 in the direct 
examination of said Mason, to wit: “and pronounced it 
unsound,” but overruled the said motion as to the other parts of 
his deposition; to which ruling of the court in refusing to strike 
out the remaining parts of said deposition embraced in 
D3 said motion the defendant at the proper time excepted. And 
the court sustained the said motion to strike out question 
and answer number ten in the direct-examination of Frederick 
Westler, and that part of the answer in the direct examination to 
question number eleven in his deposition in these words: “ He was 
a man that tended to his own business and used good judgment in 
setting brakes” but overruled the said motion as to all the other 


, parts of said deposition referred to in said motion; to which ruling, 


in referring to suppress the same the defendant at the proper time, 
then and there excepted. 

And be it further remembered that on the trial of this cause at 
said term the following evidence was given to the jury, to wit: 


OsmMAN Lites, the plaintiff, called as a witness in his own behalf, 
being first duly sworn, testified as follows: 


Examiination-in-chief. 
Questions by General KENNEDY : 


1 Q. State your name. 
A. Osman Liles. 
2 Q. State where you live. 
A. I live in Logan county, Ohio. 
3 Q. Are you a citizen of that county or not? 
A. Yes, sir; I am. 
4 Q. How old are you? 
A. I am twenty-three years of age. 
5 Q. Where were you employed in June and July, 1881 ? 


«54 A. Well, I wasemployed. in June, up until the 27th, on the 


Grand Rapids and Indiana Railroad Company. 

6 Q. How long had you been employed by that company ? 

A. [ went on in February, I think. 

7 Q. What duty were you performing on the railroad ? 

A. As a brakeman. 

8 Q. On what part of the road were you working? 

A. Well, I work from Fort Wayne to Grand Rapids most gen- 
erally; I was a few times at Richmond from Fort Wayne. 

9 Q. Where does that road run? | 

A. Well, I do not know; I think it runs from Fort Wayne to 
Petoskey, as far as I know; I have been over it from Richmond, 
Indiana, north to Grand Rapids, north. 

10 Q. Through what counties and States? 
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A. Through Indiana and Michigan. 

11 Q. Do you know what counties it runs through ? 

A. I know one or two; Noble county and Lagrange county, 
Indiana. 

12 Q. What towns does it run through? 

A. It runs through Kalamazoo, Sturgis, Lagrange, Lima, Rome 
City, Kendallville, and all those places along there. I can name 
the stations over from Fort Wayne to Grand Rapids. 

13 Q. State what towns it runs through ? 

A. The first town is Walden; next is Huntertown, and 
55 the next is La Otto, and the next is Swan, and the next is 
Avilla; and then there is a station called Lisbon, and then 
Kendallville, and then Rome City, and Waleottville,and Valentine, 
and Lagrange, and Lima, and Sturgis, and there is a few little 
stations in there that I have forgotten; and then comes Kalamazoo, 
and then Mendon and Vicksburg, and I guess that is all that I can 
recollect of. By studying, I could name all of them. I believe the 
next station is Coopers, then Travis, and then Plainwell, Monteith, 
and Martin. 

14 Q. Name some of the more prominent ones at this end. 

A. I have named them from Fort Wayne. 

15 Q. Well, name them from Fort Wayne south now. 

A. I cannot name the stations from Fort Wayne south. Let me 
see: Portland, Decatur, Geneva; Fountain City, and Richmond, 
Ind. 

16 Q. Now, where is Rome City situated with regard to Fort 
Wayne—north or south ? 

A. It is north of Fort Wayne. 

17 Q. How far from Fort Wayne? 

A. It is about thirty-eight miles, or along there. 

18 Q. What kind of a train were you working upon on the 27th 
of June? 

A. A freight train. 

19 Q. Of what was the train composed ? 

A. It was composed of cars—flat cars and box cars. 
56 20 Q. How many cars were there in the train? 

A. That I cannot tell you—how many there were. I think 
that our load was generally twenty-six loads for a ten-wheel engine. 

21 Q. Who was in charge of the train—on the engine? 

A. Mr. Koller. 

22 Q. Who was fireinan ? 

A. I don’t know his name. 

23 Q. Who was the conductor ? 

A. Mr. Hays. | 

24 Q. Who was the other brakeman ? 

A. Frank Wrestler. 

25 Q. What other men were employed besides these on the train? 

A. Myself was all; there was five of us. 

26 Q. Now, tell the jury what occurred—where was this train 
made up? 


A. At Fort Wayne. 


24 GRAND RAPIDS AND INDIANA R. R. CO. VS. OSMUN LILES. 


27 Q. Who helped make the train up? 

A. I and Mr. Wrestler and the engineer and fireman and Mr. 
Hays; we were all interested in it. 

28 Q. What time in the day was the train made up? 

A. About 7 o’clock, I think; our time to leave there was 7.10. 

29 Q. Morning or evening? 

A. Evening. 

30 Q. What time did you leave Fort Wayne? 

A. Well, I suppose it would be about seven o’clock, or somewheres 

along there. 
57 31 Q. What examination did you make, if any, of the cars 
and brakes and equipments and so forth at the time of making 
up the train or afterwards ? 

A. All I done was to see that the cars were coupled together, and 
that the pins were all down and such like as that, and the draw- 
bars. 

32 Q. What part of the train were you brakeing on? 

A. I was the hind brakeman. 

33 Q. Where was Mr. Wrestler brakeing ? 

A. He was brakeing ahead. 

34 Q. What was the conductor doing ? 

A. Well, he gave us orders what to do. 

30 Q. Who did you get your orders from as brakeman ” 

A. Mr. Hayes. 

36 Q. Who was he? 

A. Conductor. 

37 Q. Now, after leaving Fort Wayne that night, just tell the jury 
what was done and what occurred that night. 

A. Well, we proceeded along the track, as we generally did, and 
met our trains. I believe we were on time that night; passed 
number six at Kendallville; that was the regular meeting point 
at that time, I believe, and as we were going down to Rome City, 
it is down grade into town, I was out stopping the train for a water- 
tank and- 

08 Q. (Interrupting.) For what reason did you stop ? 

A. To get water. 

58 39 Q. Who ordered this stoppage? 

A. Why, it was a regular stopping point. We always had 
to stop there, and the engineer called for brakes and Mr. Hays spoke 
and says: “They are going to get away from you,” or something of 
that kind—ihat they were going to get away, and I was setting the 
brakes, and I had to climb on a car loaded with a saw-mill or ma- 
chinery of some kind and it was pretty hard to get over, and I 
climbed down between the cars to set our end brake, and while setting 
it it a: way and let me fall between the cars. 

40 Q. Now, just state what different kinds of brakes there are on 
the cars. 

A. Well, there is an upright brake and an end brake; all ever I 
saw on a freight car. 

41 Q. Now, just explain to the jury what an end brake is and 
what an upright brake is. 
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A. They are both end brakes, but one is what we call an upright 
brake. 

42 Q. How isan upright brake operated ? 

A. From the top of the car. 

43 Q. Where is an end brake operated ? 

A. From off the platform. 

44 Q. Now, just show the jury where the brakeman must stand to 
operate an end brake on a car. 

A. He must stand right on this platform. (Indicating on a model 


car.) 
45 Q. Show the jury how the brake is applied by the brake- 
man. 
59 A. By catching hold of the brake and turning it that way 


(illustrating), and holding this dog against this rachet-wheel 
on the lower side. 

46 Q. How much force is it necessary or how much power is it 
necessary to apply to the wheel in order to set the brake there? 

A. The brakemen generally set them as tight as they can. 

47 Q. How is that done? 

A. You have to swing your weight on it. 

48 Q. Now, explain to the jury what occurred on the night of the 
27th of June, when you attempted to set the brake—the end brake 
on the car that you have just spoken about. 

A. This thing (indicating) gave way and let me fall. 

49 Q. Explain to the jury what gave way. | 

A. This rigging here (indicating), I suppose it was. I had hold 
of this (indicating). 

50 Q. You had hold of what? 

A. This wheel (indicating). 

51 Q. Do you know how much of it gave way? 

A. No; I donot. I did not examine it. 

52 Q. What became of you after it gave way ? 

A,.. I fell on the track and a wheel passed over me. 

53 Q. How were you injured? 

A. By its crushing my foot. 

54 Q. Which foot? 

A. My left foot. 
60 55 Q. Now, just tell what part of your foot was crushed 
and how much. 

A. The flange of the wheel just caught my heel about in that shape 
(illustrating), and it cut it off. The skin held it together right across 
there (indicating), and the body of the wheel passed over the ankle- 
joint. That is the way they told me. I did not see it—not close 
enough to make an investigation. I know I went to step—to crawl 
up the bank—and my foot turned over and I could not stand on it. 

56 Q. After falling down between the cars what did you do?” 

A. Why, I tumbled down the bank there, I suppose, five or six 
feet to the edge of the water and caught hold of a telegraph pole 
and got part of the way up the bank and there was a gentleman 
came to me. 

57 Q. Who came to you? 
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A. I don’t know the man’s name; I think he was attending 
bridges there at that time. 

58 Q. Who did you see after you were crushed by the car that 
night ? 

A. I cannot hardly recollect-—Mr. O’Rourke and Mr. Hays. 

59 Q. Which Mr. O’Rourke ” 

A. The superintendent. 

60 Q. And Mr. Hays? 

A. Yes, sir. 

61 Q. Who was Mr. Hays? 

A. The conductor. 

62 Q. Who else was there ? vin 
61 A. That is all that I can recollect of seeing. There was 
several around there—strangers, but I did not know them. 

63 Q. Where were you taken that night? 

A. Into the depot. 

64 @. And from there where ? 

A. Toa tent up on the raise, about fifty yards east of the depot. 

65 Q. How long did you remain in the tent? 

A. I remained there until about ten o’clock the next day. 

66 Q. What physicians were called in, do you know? 

A. Dr. Gilbert, of Kendallville,and Dr. Teal, of Kendallville, and 
Dr. Wilson & Dr. Green and Dr. Williams, of Rome City. } 

67 Q. State what was done there after the physicians came in, if 
you know. 

A. The first thing I recollect of after I was carried into the depot why 
they brought me to in the morning and my leg was amputated. 
They kept me under the influence of chloroform from the time it 
occurred until the surgeons came and amputated it. 

68 Q. You do not know anything at all, then, about what was 
done that night ? 

A. No, sir. 

69 Q. How long did you remain at Rome City and at whose house 
did you remain ? , 

A. I remained there until some time in July—towards the last of 

July—and I remained with David L. Mason. _ 
62 70 Q. What physician attended you during the time you 
| were there? 

A. Dr. Gilbert & Dr. Green and Dr. Williams. 

71 Q. How long did you say you were at Mr. Mason’s house ? 

A. Until the latter part of July. 

72 Q. From Mason’s where did you go? 

A. To my home in Ohio. 

73 Q. How long before you were able to be about ? 

A. Well, I was out in August some time on crutches. 

74 Q. How long before you were able to do work of any kind? 

A. Well, 1 believe it was in the last of December that I went 
back to run baggage awhile on the road; that was the first labor 
I done. | 

75 Q. This same railroad ? 

A. Yes, sir. 
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76 Q. In what condition is the track, as to grade, near Rome 
City ? 

A. Well, it is pretty rough—that is, up and down. 

77 Q. Which way does the grade run from the city ? 

A. It runs into the city both ways; down grade both ways. 

78 Q. How was your train going, up or down grade, when you 
were hurt? 

A. Down grade. 

79 Q. What knowledge, if any, had you of the condition of this 

brake, or of any defects in this brake at the time? 
63 A. I did not have any. I was in the habit, when I was 
setting these end brakes—I never liked to use them very 
well, but when I set them I generally looked pretty close to see if 
there were chains on them and every thing that way. 

80 Q. Had this brake a chain on it? 

A. Yes, sir. 

81 Q. What was the condition of the night, as to being dark or 
otherwise ? 

A. Well, I most forget, but I don’t think there was any moon. I 
think it was cleverly dark. 

82 Q. About what time in the night did this accident occur? 

A. Somewheres about ten o’clock ; between ten and eleven. 

83 Q. Do you know of your own personal knowledge what the 
number of that car was? 

A. Why, it was 1397, Union Line. 

84 Q. Do you know that of your own knowledge? 

A. That was marked on my switch-card by Mr. Hays; I have 
the switch-card yet. That is how I learned that that was the car. 
I knew nothing myself of my own personal knowledge. 

85 Q. Then you need not give that. You may state how many 
times before, if at all, you had set that brake—that particular brake? 

A. I had never used it before. 

86 Q. How many times, if at all, had you seen that car before 

that night? 
64 A. I do not know that I ever saw it before, previous to that 
night. 

87 Q. What knowledge, if any, had you of any defect in either the 
construction of the brake or any weakness or other defect in the brake? 

A. I did not have any knowledge of it. 

88 Q. Now, just tell the jury what caused you to fall down be- 
tween the cars. 

A. By the brake giving way. 

89 Q. What amount of compensation did you give to the ductors 
for their attendance upon you? How long did the physicians at- 
tend you after you left Rome City? 

A. You mean after I went to Ohio? 

90 Q. Yes, sir. 

A. Why, I had a doctor for a couple or three weeks, and then I 
got so that I could be out on crutches, and I took a backset, and 
my leg gathered, and it had to be opened, and I had a doctor then. 

91 Q. What doctor had you then? 
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A. Dr. Leonard and Dr. Wilson and Dr. Dow, of Belle Center. 

92 Q. How long did the physician attend you while at Rome City ? 

A. He attended me until I left there. 

93 Q. What wages were you receiving from the railroad com- 
pany as a brakeman? 

A. I was receiving two dollars and ten centsa day, or a trip north 
from Fort Wayne. 

94 Q. What was a trip? 
65 A. Two dollars and ten cents a trip from Fort Wayne to 
Grand Rapids. 

95 Q. What was a trip? 

A. From Fort Wayne to Grand Rapids. 

96 Q. How often did you make that trip during the month ? 

A. I cannot say how often; frequently. 

97 Q. State to the jury about the number of times. 

A. I generally got in good time; once in a while I lost two or 
three days in a month. 

98 Q. How often was that train expected to make that trip? 

A. That was a regular. train. 

99 Q. Daily? 

A. Yes, sir. 

100 Q. How many ne a month did that train make? 

A. Well, I cannot sa 

101 Q. State as near as you can. 

A. It was a daily train; sometimes it would not be run; it was 
on the time table as a regular train every day, and some months 
have thirty days and some have thirty-one. 


By the Court: 


102 Q. Then you would make thirty trips in a month if there 
was thirty days? 

A. Sometimes we did and sometimes we didn’t; we run some 
Sundays as well as any day, but sometimes we were “ milled” and 
did not go. 

66 By General Kennepy: 
103 Q. How many times in the month did your train run ? 

A. I suppose we would make twelve round trips in the month; 
that would be twenty-four single trips; we would do that anyway, 
I suppose. 

By the Court: 


104 Q. Was your two dollars and ten cents paid for the round 
trip or a single trip? 
A. For a single trip. 


By General KenNepy : 


105 Q. Four twenty for the round trip? 
A. Yes, sir; something about that, as near as I can recollect. 
Since I come to think of it, I believe it was four dollars and ten cents 
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for the round trip. It has been so long I have almost forgotten it, 
but I think that was it. 
106 Q. How much have you expended in the way of nareng and 
physician’s bills, and so forth, and for medicines, and so forth ? 
A. Well, I have receipts and you can count it up. I cannot tell 
myself; I have not figured it up. 
107 Q. You have the receipts ? 
A. Yes, sir. 
108 Q. Have you them here? 
A. No, sir; they are at the hotel. 
109 Q. Can you tell how much you paid each one? 
67 A. I can tell nearly what I paid. 
110 Q. Give to the jury what you paid them ? 
A. I gave Dr. Gilbert 


Mr. CHAPIN: May it please the court, we object to any testimony 
as to what he may have paid the physicians. They are only entitled 
to recover reasonable compensation, and it does not follow that be- 
cause he paid a physician a particular sum that he ean recover it. 


The Court: I think he can state how much he paid. 
To which ruling of the court the defendant at the time excepted. 


111 Q. Just tell the jury how much you paid those physicians. 

A. I paid Dr Gilbert of Kendallville $70, and Dr Green of Rome 
City, I paid him $25, and Dr. Williams, $12; and I paid Dr. Wilson 
a small bill—I think it was three anda half or four dollars—for 
medicines. 

112 Q. What other bills did you pay ? 

A. I paid Dr. Mason $35 for a rooin, I think. 

113 Q. What was that for? 

A. For room and board, and so on; and I paid a nurse $25, be- 
sides paying his expenses to Ohio; that was six or seven dollars 
more. 

114 Q. What else did you pay ? 
68 Then I paid doctor bills at home to the amount of about 
$25. 

115 Q. What medicines, if any, did you purchase outside of this? 

A. That was included. 

116 Q. What doctors at home did you pay? 

A. Dr. Dow and Dr. Wilson and Dr. Leonard. 
= 117 Q. How much did you pay each one of them, do you remem- 

er? 

A. I think I paid Dr. Leonard $10; I have his receipt; and Dr. 
Wilson, $5; and Dr. Dow, $10, I think. 

118 Q. And what for nursing and attention, outside of physicians? 

A. Well, as I said before, $23 to Mr. Williams for nursing, and I 
paid his expenses besides that to Ohio—six or seven dollars. 

119 Q. When you went home? 

A. Yes, sir. 

120 Q. What ability have you to perform work now? 

A. Well, I have not a very good aneiny. 
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121 Q. What kind of work can you do? 

A. Oh, I can tinker at most anything. I cannot do a good day’s 
work at anything I go at; there are some things I might do and 
some I could not. 


Cross-examination : 
Questions by Mr. CHAPIN. 


2 Q. Is that brake there that is leaning against the desk the 
style of brake that was on the car that gave way? 
69 A. Well, it is an end brake, and that is what was on the 
ear; itisthesame style. I do not know as it is exactly like it. 
23 Q. According to the best of your recollection, was the brake 
constructed in that way ? 

A. I think it was; but I did not notice that the one that broke 
had that fastening to the car there (indicating). I did not notice 
that. I had not time to notice it, and I did not think about it. 

124 Q. Now, do you know whether this car was a Grand Rapids 
and Indiana Railway car or whether it was some other company’s 
cars? 

- From my own personal knowledge, I do not. 

25 Q. I see that you have averred in your complaint that it was 
a Union car. What do you know about that? 

A. Why, just from what was told me; that is all I know about it. 

126 Q. You helped make up the train at Fort Wayne? 

A. Yes, sir. 

127 Q. Do you recollect of putting this car into the train? 

A. I do not; no more than any of the rest of the cars. 

128 Q. Do you remember whether there were any other cars of 
that construction in the train? 

A. There were other cars with end brakes in the train. 

129 Q. I mean a brake constructed as this one, with the wheel at 

the side? 
70 A. Yes, sir; there were. 
130 Q. There were other cars of that construction ? 

A. Yes, sir. 

131 Q. Was not that a usual thing, to have cars of that kind with 
brakes manufactured and put on the car in that way ? 

A. I saw a good many of them when I was brakeing. 

132 Q. On your trains? 

A. Yes, sir. 

133 Q. ‘And you had used them, had you? 

A. Yes, sir. 

134 Q. You say this train was made up in the yards of the com- 
pany at Fort Wayne at about seven. o'clock ? 

A. Yes, sir; somewheres about there. 

135 Q. Your leaving time, I believe, is seven o’clock and ten 
minutes ? 

A. I think it is somewheres close there. 

136 Q. I understood you to say you left on time, you thought, 
that night? 
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A. Yes, sir. payee 

137 Q. Then the yard at which the train was made up was east 
of Fort Wayne, was it not—east of the depot? 

A. Yes, sir. 

138 Q. Tell the jury about how far east. 

A. Well, I presume it is a mile; it is hardly a mile; it is a mile 
from the depot, I think. 

139 Q. Now, the yards there are what are known as the 
71 Pennsylvania Company’s yards, are they not—the yards where 
the train was made up? 

A. I cannot tell you. 

140 Q. The Grand Rapids road, in coming from the south, I will 
ask you if that don’t strike the Pittsburgh, Fort Wayne and Chicago 
road at a station called Adams, and then switch on to the Pennsyl- 
vania Company road, and from there up use the Pennsylvania 
Company’s track. How is that; is that so? 

A. Yes, sir. 

141 Q. That is the road? 

A. Yes, sir. 

142 Q. How far is Adams from the depot? 

A. I don’t know, but I think it is about four miles; I am not 
positive. 

143 Q. And then it would be four miles east or southeast, as the 
road runs—a little to the south ? 

A. Yes, sIr. 

144 Q. The yard where you made up the train was a mile east 
from the station ? 

A. Yes, sir; I am counting Adams from the depot. 

145 Q. Do you say that you don’t know that those yards used 
there were the Pennsylvania Company’s yards ? 

A. I don’t know how they are connected nor who owns the yard. 
We got our train out of that yard. 

146 Q. You and the other brakemen and the conductor made up 
the train, did you? 

A. Yes, sir; I think the conductor was there sometimes; he didn’t 

go in the yard, he went to the office. 
72 147 Q. Now, how were trains made up; was there a switch- 
engine, or did you use the engine that hauled your train ? 

A. We used the engine that hauled our train. 

148 Q. This car was where you found it in the yard? 

A. Well, there was no switching done that night; I think the 
train was together and I think it was about the fourth car from the 
end—this car—lI think it was the third or fourth car or somewhere 
along there; I cannot say exactly. 

149 Q. How long did it take you to make up your train that 
night? 

A. I do not think it took very long; I don’t think there was any 
shifting to do. 

150 Q. Give us an idea how long it took. 

A. I cannot tell how long—ten minutes; it may have been longer 
or it may have less. 
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151 Q. Do I understand that the train was all ready and the cars 
were already standing upon the side track in line, so that all there 
was to do was just to couple them together and hitch your engine 
to them and pull out? 

A. That night I do not believe there was any switching; I think 
that was all; I do not think there was anything else done. 

152 Q. Now, whereabouts in this train was this car? 

A. It was at the rear end of the train. 

153 Q. How far from the caboose; the caboose was on the rear 
end? 

A. Yes, sir. 

154 Q. How far was it from the caboose ? 
73 A. It must have been the third or fourth car from the 
caboose. 

155 Q. At which end of the car was this brake that gave way ? 

A. At the end next to the caboose—the end toward the caboose ; 
it was not next to it. 

156 Q. Do you recollect whether these cars were coupled together, 
or did you couple them after you went down there to make up your 
train ? 

A. There was some coupled. We had some coupling to make, I 
know. 

157 Q. Do you know whether this car was coupled onto the for- 
ward or rear end of it, or whether you coupled it there ? 

A. I cannot say. 

158 Q. What kind of a car was there immediately in the rear of it 
towards the cabouse ? 

A. A box-car. 

159 Q. Was there any flat cars between that car and the caboose? 

A. I think not. . 

160 Q. They were all box-cars ? 

A. I think they were. The first car might have been a flat car, 
but I am pretty positive it was a box-car. 

161 Q. Were there brakes on these cars between that car and the 
caboose ? 

A. Yes, sir. 

162 Q. What kind of brakes were on those cars? 

A. They were uprights and side brakes, too. 

163 Q. By a side brake you mean one like this? 
74 A. Yes, sir. 

164 Q. Did each one of those cars have two brakes—one 
at each end ? 

A. Well, I think not; I know there was one opposite the one that 
I got hurt on, for I recollect of setting it up. 

165 Q. Do I understand that each one of the cars had one brake 
at least upon it? 

A. Yes, sir. | 

166 Q. But whether they all had two brakes or not you do not 
recollect ? 

A. No; I do not. 
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167 Q. Well, this particular car upon which this brake was; were 
there two brakes upon that car? 

A. Yes, sir. 

168 Q. Is there on the model that you have before you ? 

A. Yes, sir. 

169 Q. Your leaving time from the depot was seven o’clock and - 
ten minutes? | 

A. I think from the yards or about that. I will not say posi- 
tively. It was about seven o'clock. 

170 Q. What time did you go down the yard to get your train ? 

A. I generally went down pretty early. I went with the engine 
that went down and hooked onto our train, and when our leaving 

time came we pulled out—sometimes not until after it. 
75 171 Q. When you speak about “early” do you mean a 
half hour er an hour before you left ? 

A. I have been there two hours before we left. 

172 Q. I am speaking about this particular night. 

A. I know I was down there and had changed my clothes 
and went up to the engine. After the train came I know the con- 
ductor came and told me what tracks to go on, but I don’t recollect 
any more. 

173 Q. Tell the jury, according to your best recollection, how long 
it was before the train started out that you went down there. 

A. I cannot say. I do not recollect. I have no recollection about 
that. 

174 Q. Would you say an hour? 

A. Oh, it was not an hour, I know. 

175 Q. Would you say a half hour? 

A. I don’t believe it was that long. I don’t believe it was over 
twenty minutes. 

176 Q. You were the rear brakeman, I understand ? 

A. Yes, sir. 

177 Q. When the train started out on what part of the train were 
you? 

' A. I was standing on the rear end of the train on the top of the 
car. 

178 Q. On the caboose ? 

A. No, sir; on the car next to the caboose. It was along towards 
the caboose some place. 

179 Q. This was the 27th of June, was it? 

A. I think it was; yes, sir. 

180 Q. Was it a cloudy or clear day? © 
76 A. It was in the evening. I don’t think it was moonlight. 
It was cleverly dark, I know. 

181 Q. At that time of the year, on the 27th of June, at seven 
o'clock or half past six, the sun would not have set? 

A. No, sir. 

182 Q. Was the sun set when you went down there? 

A. No, sir; the sun was up when I went to the yard. 

183 Q. Then it was sufficiently light to see the cars? 

A. Yes, sir. 
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184 Q. You could see the trains? 

A. Yes, sir; we made the train up without a lantern. 

185 Q. How long was it that evening before it got so dark that 
you could not see well; how far had you got on the road? 

A. I don’t recollect that at all. 

186 Q. If you left at 7.10 you must have got out by Huntertown 
by the time it was dark ? 

A. I don’t recollect. 

187 Q. I understood you to say in your direct examination that 
you were in the habit of examining the brakes to see whether the 
chains were right and the brakes were right; did you do it that 
evening ? 

A. When I took hold of a brake I noticed to see whether there 
was a chain on it or not. 

188 Q. Did you do that that evening? 

A. Yes, sir. 

189 Q. Did you look at the brake? 

A. Before I set it I looked to see if there was a chain on it. 
77 190 Q. Did you look at it before the train started ? 
A. No, sir. 

191 Q. Did you look at any of the brakes to see whether they were 
in a condition to put on a train? 

A. No, sir; I just glanced along to see if there was a chain on 
them, and if there was too much slack I took up the slack. 

192 Q. Then [ understand you that you made no effort to discover 
whether the brakes were out of order, except simply to notice whether 
the chain was on or not? 

A. That was all. 

193 Q. If there was any flaw in any brake here (indicating), you 
did not look to see whether there was or not? 

A. No, sir. 

194 Q. Do you think the castings that were on that brake were . 
as heavy as this one? 

A. I don’t know; I will not say positively, but I do not think that 
the lower piece was attached ;.1 think it kind of spread out here 
at the top, from what I could see of it. 

195 Q. I do not exactly understand you. 

A. I don’t think this piece (indicating) was on it; I will not be 
positive, but I think it was just like a piece branching off there and 
set right onto that. 

196 Q. Did you ever see one of those brakes with just simply this 
on (indicating), without the support there of that (indicating), or 
coming down in a sort of a Y in this way (indicating). 

78 A. I don’t know, but it seems to me the brake was differ- 
ently arranged from that stirrup; I think probably it was ar- 
ranged the way you mention. 

197 Q. Was the stirrup of iron, and as heavy as that? 

A. I don’t know, sir; I didn’t examine it to see about that. 

198 Q. So you made no examination at all to see whether it was 
or not, to see whether the brakes were in order, except simply to look 
at the chains? 
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A. That was all; when I take hold of a brake to set it J kind of 
pull on it steady to see whether it was fastened. 

199 Q. Now, in going out of the depot north to go to Rome City, 
when you get out about a mile west you leave the Pittsburgh, Fort 
Wayne and C hicago track to,switch off on to the Grand Rapids road ; 
you used the Pittsburgh, Fort Wayne and Chicago in going out w est 
until you got beyond the branch, and then switched off onto the 
Grand Rapids road ? 

A. Yes, sir. 

200 Q. When you got there to that junction your train stopped, 
did it not? 

|e Yes, sir. 

201 Q. Were there any brakes used there to make that stoppage? 

A. None, I think; I think we just dropped down kind of easy. 

We might have set the caboose br: ike, or something like that, 
79 but I do not recollect of any being set up. 
202 Q. Then you left the Pittsburgh, Fort Wayne and 
Chicago Railroad track, and went onto the Grand Rapids track, 
and the track descends; there is a down grade after you leave the 
Pittsburgh, Fort Wayne and Chicago track, is there not? 

A. It might be right at the track, but after you get a little piece 
from it you get off the steep grade. 

203 Q. In leaving the Pennsylvania track is ; not the Grand Rapids 
track lower? 

A. Yes, sir. 

204 Q. Now, after you leave the Pittsburgh, Fort Wayne and 
Chicago track and go onto the Grand Rapids you go some 40 or 
50 rods and then you come to the crossing of the Fort Wayne and 
Muncie road ? 

A. Yes, sir. 

205 Q. There you make another stop ? 

A. Yes, sir. 

206 Q. Now, I will ask you if you did not have to set the brakes 
in order to make that stop? 

A. Yes, sir. 

207 Q. Did you use this brake? 

A. No, sir; it didn’t require as many brakes to hold it. 

208 Q. What brake did you use? 

A. The caboose brake and the brake next to it—the brake on the 
car next to the caboose. 

209 Q. Did you stop at Wallen that night? 
80 A. Now, I cannot recollect. 
210 Q. Did you stop at Huntertown? 

A. Yes, sir. 

211 Q. Did you side-track there? 

A. I cannot recollect that. 

212 Q. Did you stop at the water-tank just beyond Huntertown 
for water? 

A. I think we did. 

213 Q. In going from Huntertown to the water-tank there is 
another down grade ? 
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A. Yes, sir. 
214 Q. I will ask you if you did not not apply the brake there? 
A. No, sir; not a brake that I was brakeing. 
215 Q. Did you use but one brake? 
A. Yes, sir. 
216 Q. How many brakes did you use? 
A. I used enough to stop the train. 
217 Q. How many did you have to use? 
A. I cannot say how many it was. I know I did not craw! down 
between any cars to set any brakes. 
218 Q. Did you stop at La Vito? 
A. Yes, sir. 
219 Q. Did you use any brakes there? 
A. Not very many; it is a little up grade. 
220 Q. You had to come to a full stop there because you crossed 
the Eel River road? 
A. Yes, sir. 
221 Q. At Avilla you crossed the Baltimore road ? 
A. Yes, sir. 
81 222 Q. Did you stop there? 
A. Yes, sir. 
223 Q. Did you usesany brakes there? 
A. I don’t think we did, it is up grade. 
224 Q. Did you stop at the station beyond—the Grand Rapids 
station beyond the Baltimore crossing ? 
A. No; I do not think we did; I will not say. 
225 Q. Did you have any passengers that night? 
A. I do not know whether we did or not; I don’t recollect; there 
might have been and there might not have been. 
226 Q. After you got beyond Avilla down a mile or two you have 
to go down quite a steep grade going north? 
A. Yes, sir. 
227 Q. Did you use brakes there? 
A. I used the caboose brake to regulate the speed of the train. 
228 Q. Did you use no other? 
A. No, sir. 
229 Q. How was it at Kendallville ? 
A. We stopped at Kendallville and passed number six there. 
230 Q. In going down the hill from Lisbon did you use more than 
one brake there? 
A. I don’t think we did; we used enough to regulate the speed of 
the train. 
231 Q. That is one of the steepest and heaviest grades on the road, 
is it not? 
A. It is steep there. | 
82 232 Q. It is one of the heaviest grades on the north end of 
the road ? 
A. I guess it is among the ‘heaviest. 
233 Q. Ingoing north you usually apply brakes there, do you not? 
A. Yes, sir; you can regulate the speed of your train, thougi. 
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234 Q. Do you recollect whether you used this brake there or not? 
A. No, sir; I did not use it. 

235 Q. Then, — I understand you, you did not use this brake 
until you got to Rome City ? 

A. No, sIr. 

236 Q. When you were going down to the station at Rome City 
how many brakes did you put on? 

A. I cannot tell, but I think that was the fourth or fifth brake 
that I set. 

237 Q. Did you set the caboose brake? 

A. Yes, sir. 

238 Q. Did you set the brake on the first car? 

A. Yes, sir; and the next brake was an upright brake, and the 
next brake was a side brake. I set it and then went to this brake. 
The next to the last brake I set was of that species. 

239 Q. Then you went to this brake? 

A. Yes, sir. 

240 Q. Did you have your lantern with you? 

A. Yes, sir. 

241 Q. Did you have it when you went to set the brakes? 

A. Yes, sir. 

242 Q. Did you look at the brake to see whether it was in order 

before you applied it? 
83 A. I just looked to see whether the chain was on it, and 
kind of eased up on it when I started to turn it. 

245 Q. It was dark at that time, I suppose ? 

A. Yes, sir; it was about ten or eleven o'clock. 

244 Q. In using your lantern to determine whether the chain 
was on the brake or not, you had to hold it down, didn’t you, and 
take a side look at it this way (illustrating) to see? 

A. No, sir. 

245 Q. How did you look? 

A. I catched hold and kind of tightened her up. 

246 Q. You just tried it by the wheel? 

A. Yes, sir; I felt it like this way (illustrating) with my hand— 
felt the chain. 

247 Q. Then you didn’t look ; vou merely did it by feeling? 

A. I didn’t take the lantern to see; I could see, of course, by the 
light, though. 

248 Q. Which side of the brake were you standing on ? 

A. I was standing on the inside of it a little, very near straight 
with it. 

249 Q. On which side, the right-hand or left-hand side, going 
north ? 

A. I was standing on the right-hand side of the brake, going 
north. 

250 Q. You were using the brake? 

A. The brake was on the right-hand side of the car. 

251 Q. And you were on the east side of the brake? 
84 A. I was on the same side. The brake was on the right- 
hand side. 
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By the Court: 


252 Q. How did you stand with reference to the brake, whether 
on the right or left hand side of it? 

A. I stood very near in front of it—rather a little bit to the left of 
the brake, but very near in front of it. You have to stand a little to 
one side. 

By Mr. CHAPIN : 

253 Q. You stood right in front here (illustrating with reference 
to the brake exhibited in court)? 

A. A little to the left. You have got to catch the brake in this 
way (illustrating), and throw your hand onto this dog to throw it 
dow n so that the ratchet-wheel will catch. 

254 Q. You turned it that way and stood on this side ; you don’t 
turn the brake towards you? 

A. Yes, sir; the whee! would come around this way. 

255 Q. You didn’t turn it this way (illustrating)? 

A. No, sir; I turned it that way (illustrating). 

256 Q. From you? 

A. Yes, sir. 

257 Q. And hold your hand upon the dog on that side ? 

A. Yes, sir. 

258 Q. How wide was that platform ? 
85 A. Oh, I suppose it was along about eight or ten or twelve 
inches; somewhere along there. There was room enough for 
a man to stand on it. 

259 Q. If I understand you right you had your left hand upon 
the dog and your right hand pulling the wheel of the brake? 

A. Yes, sir. 

260 Q. What part of the brake gave way? 

A. I cannot tell you. I know it came off enough and sufficient 
to let me fall. I could not see what it was. 

261 Q. Where was your lantern at that time? 

A. Now, suppose this (indicating) was the car and that (indicating) 
the brake on it, and here (indicating) is the car right behind. Now, 
my lantern was sitting right on this platform behind where | was 
standing—kind of to the left of where I was standing—and the light 
reflected right down on the brake. I did not like to carry a lantern 
down in there with me, because it took some trouble to hold the 
lantern, and I could see just as well with it up there. 

262 Q. Now, in going from the yards down to the crossing of the 
Wabash road, between the yard and the depot, you go down quite a 
steep grade there, do you not? 

A. Well, it is considerable of a grade. 

263 Q. Is it not just as heavy a grade as this one at Rome 

City ? 
86 A. Oh,no; I don’t think it is. It never required so much 
power to stop them there. 

264 Q. After you got up the hill,in going from Avilla towards 
the Baltimore crossing, didn’t you have quite a heavy down grade 
there? 
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A. I don’t understand you. 

265 Q. After you left Swan and approached the Baltimore cross- 
ing south is there not a heavy down grade to the Baltimore road ? 

A. No; I think it is an up grade. 

266 Q. Is it not so heavy a down grade there that your train 
hardly ever stopped there because of the difficulty of brakeing and 
stopping ” 

A. Why, I don’t know what you mean. It does not require any 
brakes to stop for the Baltimore and Ohio crossing at Avilla. It is 
a hard grade to get up. 

267 Q. Where the brake gave way did the wheel go down with 

rou? 
; A. I didn’t look for the wheel; we all went together; I knew it 
gave way; I had hold of it and it gave way, and I fell between the 
cars—kind of out to one side of them; there was not much time to 
look after the wheel. 

268 Q. Whereabouts at Rome City were you signalled to put the 
brakes on ? 

A. Well, it is a regular stop, and we were generally out at regular 
stops to catch our train. We did not want to run past the crossing 
or past the tank. We generally aimed to stop right at the tank if 

we could. 
87 269 Q. You say itis a pretty heavy grade from there down? 
A. It isn’t to the track, but just about the depot ; there it 
starts off, and after that it is a little more level. 
270 Q. Where did you first apply the brakes there that night? 

A. W ell, I suppose the train or engine was just going over the 
grade ; that is where we generally get them, when the train was 
just starting over the grade. 

271 Q. Did you apply all the brakes between the caboose and this 
one Sehes you applied this one? 

A. Yes, sir. 

272 Q. How many brakes did you set? 

A. I cannot say; I think it was either three or four—the cars be- 
tween the caboose and where I got hurt. I think it was either the 
third or fourth car that the brake was on. I know I set up enough 
to stop the train. I was afraid they would get away from me and I 
didn’t want to run past, because it is considerable trouble to back up, 
and then there was a section following us, and there is danger of 
running into each other when they are following close. 

273 Q. Do you know whether this car that you had this brake 
upon it was fastened up or not—I mean the doors? 

A. No; I don’t know. 

274 Q. How long had you been upon the road at that time? 
88 A. I went on in February. 
275 Q. And had acted as a brakeman from that time ? 

A. Yes, sir. 

276 Q. These Union cars that you speak of, they were frequently 
used on that line, were they not ? 

A. Yes, sir. 
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277 Q. Did you ever attempt to examine the brakes to see how 
they were constructed ? 

A. No, sir. | 

278 Q. You have plenty of time to do it—to examine the brakes ? 

A. Yes, sir; but I did not think it was my duty. 

279 Q. You could have examined that brake that night, if you 
had felt disposed to, before the train went out ? 

General Kennepy: May it please the court, we object to that as 
immaterial. We do not think it is material whether he had time 
or whether he could have examined the brakes or not. 

The Court: That depends entirely upon what the custom of the 
road was. If it is part of the brakeman’s business, then it 1s ma- 
terial; if it is not part of the brakeman’s business to examine the 

brakes, then it is immaterial. 
89 Mr. Cuaprrn: May it please the court, we claim that it is 
part of the brakeman’s duty to examine the brakes at all 
times. 
The Cougr: If you establish that as a part of his duty to the 
company, then it is material. I don’t know whether that is the 
fact or not. If it is the duty of his employment, and it came within 
the scope of his business in the exercise of his duty, then it would 
be material. All that is ordinarily left to the jury. He has stated 
what examination he did make. 
The Wrirness: I never was instructed to examine them by any- 
body. 
Mr. Cuapin: We claim that, as a matter of law and incident to 
the duties of his particular occupation, it was his duty, so far as 
time and opportunity presented, for him to examine for himself, for 
his own self-protection, the machinery he used, especially the brakes, 
and see whether they were in order or not; and, then, may it please 
the court, I want to examine him as to the fact as to whether brakes 
were not frequently getting out of order, so as to show that it was 
necessary to examine the brakes freely. 
The Court: You may examine him on that latter proposi- 
90 tion. Of course, it would be a plain proposition that if the 
brakeman, in the course of his duty, did find a brake out of 

order it would be his duty to report it. 


280 Q. Did you have a copy of the rules and regulations of the 
company—a printed copy ? 

A. Yes, sir. 

281 Q. Do you remember that you examined the rules? 

A. Why, I have looked over them. 

282 Q. I will ask you if you were not aware of its being a rule that 
it was the duty of brakemen to examine the brakes on their trains 
and see that they were in safe and proper condition for use? 

A. Well, I do not mind much about it, but I never was cautioned 
by any of our conductors or anybody to examine them. I knew 
that if we saw a break out of order we generally repaired it. 

283 Q. It was a frequent occurrence that brakes were getting out 
of order? 
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A. It was on flat cars. 

284 Q. Or even on upright cars? 

A. They were hauling a good deal of lumber on flat cars, and 
they were more or less knocked loose. We paid particular attention 
to them when we used them, or at least I did when I was using 
them, for they were liable to be knocked off. 

285 Q. You frequently found broken brakes on the flat 
91 ears which were loaded with lumber, and on the box cars 
which were next to the flat cars? 

A. Yes, sir. 

286 Q. It was no unusual thing for a load to get shifted forward 
or backward so as to go against a box car and hit the brakes? 

A. I have seen it that way. 

287 Q. And in such a case the brake would get out of order? 

A. Yes, sir. 

288 Q. Then was it not your habit to examine and see what the 
condition of the brakes was, and to see whether the brakes were in 
order or not? 

A. Well, I examined them so far as I knew. I was always care- 
ful about setting a brake, but the particular safety about it was to 
see whether the chain was in good order. 

289 Q. Not the chain, because if the chain was out of order that 
would simply be that you could not brake, because the chain was 
lost; but how was it about the apparatus of the brake itself—the 
wheel and arm? 

A. I have never examined them any more than to take hold easy 
that way (illustrating), 

200 Q. You testify that you did not examine the brake itself, the 
wheel and the arm, to see whether it was in good order and to see 
whether the bolts were in? 

A. No, sir. I never examined only what 1 have said. I have 

taken hold kind of easy, in starting them, to see whether 
92 there was anything wrong with them or not. I never took a 

lantern and went to see if the bolts were out, or anything of 
that kind. 

291 Q. If it was day time, how did you do? 

A. If we had to stop I set up the brakes. 

292 Q. Now, don’t you know it was the standing rule of the com- 
pany for brakemen to exercise particular care? Was it not under- 
stood by the brakemen themselves that they must exercise particular 
care in using the brakes ? 

A. To keep your train under control and so on. 

293 Q. I mean in the use of the brake itself ?. 

A. I don’t recollect of ever seeing such a rule. 

294 Q. This road is what we might term in one sense a lumber 
road, is it not—that is, a large portion of the freight hauled from the 
north is lumber ? 

A. Yes, sir. 

295 Q. And that lumber is loaded on flat cars and box-cars, and 
it was bad freight to carry, so that frequently the load on the flat 
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car would jam forward and jam through the ends of the box-cars ; 
didn’t that occur frequently ? 

A. I believe I have seen it where it jammed into a car. 

296 Q. So that the brake even on box-cars would be disarranged, 
the lumber would push forward or backward and push against the 
brake and bend it over or put it out of order; wasn’t that a very 
frequent occurrence? 

A. Yes, sir; on flat cars. 
93 297 Q. And sometimes they would get the brakes out of 
order on box-cars ? 

A. I don’t recollect of any occurrence of that kind. 

298 Q. I will ask you if you didn’t know and if you didn’t under- 
stand that it was your duty for your own self- -protection to see that 
those brakes were in proper order ? 

General KENNEDY: May it please the court, we object to this ques- 
tion as incompetent, improper, and irrelevant. 

The Court: I think I will overrule the objection. He may an- 
swer the question. 

To which ruling of the court the plaintiff at the time excepted. 


A. I did not consider it my duty; if I had seen anything wrong 
with the brake I, of course, was to fix it or keep away from it. 

299 Q. For your own self-protection you were to look ? 

A. No; I never done that particularly; I always looked out for . 
my train; Il always thought about the train; I aimed to keep the 
train under control; if I saw anything wrong about a brake of 
course I would look if I was going past it. 

300 Q. You took no pains to do it? 

A. No, sir; I did not think it was my duty to do it. 

301 Q. And even your sense of self- -protection didn’t tell you it 

was your duty to do it? 
94 A. I didn’t make any examination of the brakes to see if 
they were very strong or anything. 

302 Q. You were in the habit of using these brakes by putting a 
stick in the lever, were you not? 

A. No, sir; I never used a stick but once or twice in my life. 

3 Q. Didn't you use’a stick in the brake that night? 

A. No, sir; I did not. 


By General KENNEDY : 


304 Q. I will ask you again how long you have been a citizen of 
Ohio? 

A. I was born in Ohio and raised there. I never was out of the 
State until I went to Fort Wayne to railroad. 

305 Q. Where was your home when this suit was brought? 


Mr. CHapIn: Excuse me, General Kennedy, there is one point I 
had forgotten; with your permission I will ask the witness about it 
now. . 


General KENNEDY: Very well. 
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By Mr. CHAPIN: 


306 Q. You spoke about coming back upon the road and doing 
something about the baggage? 
A. Yes, sir. 
307 Q. What were your duties? 
A. I was train baggageman. 
308 Q. How soon did you come back upon the road ? 
95 A. I think it was in December some time; I will not be 
positive. 
309 Q. The December following ? 
A. Yes, sir. 
310 Q. And how much did you earn—how much yere you paid 
for your services ? 
A. I don’t recollect; I think I was on about four weeks, or some- 
where along there. 
311 Q. What did you get by the month or week or trip for your 
services ? 
A. Well, sir, I can’t tell you; I have forgotten how much I got 
for a trip. 
312 Q. Why don’t you recollect that as well as you do about what 
you got for brakeing? 
A. I was brakeing longer than that. 
313 Q. But the other was more recent; I didn’t pay much atten- 
tion to it; I believe it was $1.60 I got; I don’t recollect. 
314 Q. You say you went on in December ? 
A. Yes, sir. 
315 Q. And you were on the road for how long? 
A. Oh, I can’t tell you; three or four or five weeks; somewhere 
along there. 
316 Q. What have you been doing since that time? 
A. Well, I have been working in a mill some; I have not been 
doing anything most of the time. 
317 Q. What kind of a mill? 
A. A flouring mill. 
318 Q. What did you do in the flouring mill? 
A. I did what I could; I was a kind of “ roustabout.” 
96 319 Q. What did you do? 
A. I helped take in the grist and exchange the grist. I 
didn’t do very much. 
320 Q. How much could you earn at that; how much did you 
earn? 
A. Well, I don’t think I earned anything. 
321 Q. How much did you get? 
A. I had an interest in it. 
322 Q. What were your services worth? 
A. Well, I can’t tell; I don’t think we made anything, to be 
honest about it. , 
323 Q. That means you did not make anything because your 
business was not a paying business. What were your services worth ? 
ogee you had had to hire a man to do what you did, to do your 
work, what was it worth ? 
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Hu A. Well, there is a man working in my place now, doing just as 
! much again as I did, for a dollar a day and boarding himself. 
324 Q. How long did you work in the mill? , 
A. Well, I didn’t work very long or very steady. I had an in- 
terest in it and I was there watching it. 
325 Q. Are you still engaged in the milling business ? 
A. Yes, sir. 
326 Q. A flouring mill? 
A. Yes, sir. 
327 Q. Where is that? 
A. Belle Center, Logan county, Ohio. 
328 Q. Were you at work in the mill at the time this action was 
commenced ? 
97 A. No; I had not gone into the mill then; I went into the 
mill on the 4th day of July, a year ago. 
329 Q. That would be the 4th of July, 1882? 
A. Yes, sir. 
330 Q. What were you doing from the time you left the Grand 
Rapids road up to the time you went into the mill ? 
A. I was loafing. 
i 331 Q. Why didn’t you stay in the employ of the railroad com- 
4 pany ? 
General Kennepy: We object to that, may it please the court. 
We do not think it is raaterial or competent. 
The Court: The objection is sustained; to which ruling of the 
court the defendant at the time excepted. 
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332 Q. I will ask you if you didn’t get forty-five dollars a month 
as baggageman while you were in the service of the railroad com- 
pany? 

re I think we were paid by the trip; it might have run that, and 
i it might have run over that. 

333 Q. You were paid by the trip? 

A. Feu, ar. 

334 Q. How many trips did you make a month? 

A. I don’t know. I laid off a few times. 

330 Q. The train ran daily ? 

A. Except Sunday. 

336 Q. Then there would be twenty-six trips a month, 
98 unless you laid off? 
A. Yes, sir. 
337 Q. At one dollar and sixty cents a trip? 
A. Yes, sir; I think that is the way of it. 


Re-examination—questions by General KENNEDY: 


338 Q. I was just asking you about how long you had been a citi- 
zen of Ohio. 

A. Since 1860; I was born in 1860. 
f 339 Q. Have you ever been a citizen of any other city than Ohio? 
' A. Well, I don’t think I have. Well, I have lived in Indiana. 
340 Q. Have you ever been a citizen of Indiana? 
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A. No, sir; I never was. 

341 Q. Of what State were you a citizen at the time of the begin- 
ning of this suit? 

A. I was in Ohio—a citizen of Ohio 

342 Q. What was your age at the time this suit was commenced ? 

A. Well, I don’t know exactly when the suit was commenced. I 
was not present. 

343 Q. On July 14th, 1882. Of what State were you a citizen at 
that time ? 

A. I was in Belle Center, Ohio. 

344 Q. Of what State were you a citizen? 

A. Ohio. 

345 Q. And at that time how old were you? 

A. Twenty-two. 

346 Q. In running up or down grade on a railroad or ona 
99 level track, where is it necessary to set most brakes for the 
purpose of controlling a train? 

A. I don’t hardly understand you. 

347 Q. Where is it necessary to use or set most brakes on a rail- 
road train—on a level track, going down grade or going up grade? 

A. Going down grade. 

348 Q. Now, as to the track at Rome City or near there, approach- 
ing Rome City, how many brakes was it necessary to set that night 
in order to stop the train ? 

A. Well, I think I had four or five brakes set somewhere along 
there, and then I didn’t stop the train. 

349 Q. How many of these end brakes did you operate that night? 

A. One; and I started to operate another. 

350 Q. One in addition to this one? 

A. Yes, sir. 

351 Q. Where was that brake situated ? 

A. In the end of the car, about the third or fourth car from the 
caboose. 

352 Q. Next to this car or farther away from it? 

A. [t was the next car to it. 

353 Q. Which brake did you set first, the other one or the one 
Pers broke? 

A. The other one, of course. ' 

354 Q. Now, about the lantern. The platform on the car that 
you were standing on, how did it compare with the platform on the 

end of this little car, as to construction ? 
100 A. It was about the same, I think; it is a platform to 
stand on. 

355 Q. What are these little projections called on the car? 

A. Deadwood or bumpers. 

356 Q. What are they generally made of? 

A. Iron. 

357 Q. How large are they as compared with the platform ? 

Q. They are of different sizes; some of them are larger than 
others. 
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358. On the car in question what recollection, if any, have you 
as to the platform and deadwoods ? 

A. Well, I haven’t any of the deadwood. I knew that the plat- 
form was large enough to stand on—for a fellow to stand on it. 

359 Q. Now, in making up a train and in going out with a train, 
what does the brakeman do with regard to brakes along the traini ? 
What sort of inspection do you give for the purpose of finding out 
the condition of the brakes, such as to use and such as not to use? 

A. Our inspection generally comes by the use of them. 

360 Q. How often had you used the brakes that night along on 
that train ? 

A. Oh, I can’t tell you how often we had used them. We had 
stopped several times. 

361 Q. What inspection does the brakeman make, if any, for the 
purpose of finding out what brakes are fit to use and what are not 

fit to use? 
101 A. Why, in the yard, in going out, I generally examined 
the chain to see ne there was any slack in it. 

362 Q. Did you examine any other part of the brake—the wheel 
or anything? 

A. No, sir. 

363 Q. In speaking about the mill—in what manner are you run- 
ning a mill, or do you own a mill? 

A. My father owns all with the exception of what I own. 

364 Q. Just state to the jury how you got possession of the mill 
and how you came to be occupying it. 

A. My father gave me a one-fourth interest in it. 

365 Q. An interest in the property or an interest in the profits ? 

A. In the property. 

366 Q. When you run as baggageman what part of the time did 
you lay off from duty after you went back on the road ? 

A. I was off a couple of times, I know. 

367 Q. For what reason ? 

A. My back was weak. I had strained my back—hurt my back 
some way in falling—and I could not stand the handling of the big 
trunks, and my leg was sore. 

368 Q. What was the reason you quit working there ‘ 

A. Because I could not stand the labor. 


And further the witness saith not. 


102. - NicHoLtas Marks, a witness called for the plaintiff, being 
first duly sworn, testified as follows : 


Examination-in-chief—questions by General KENNEDY: 


1 Q. State your name. 

A. Nicholas Marks. 

2 Q. What is your business? 

A. Iam general foreman of the car department of the C., C., C. 
and [. railroad—Indianapolis division. 

3 Q. Where are you located? 

A. At Brightwood, Indiana. 
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4Q. How long have you been engaged in the business ? 

A. I came here in 1881, in August. 

5 Q. How long have you been engaged in railroading? 

A. Since 1864. 

6 Q. What has been your business from that time up, in the way 
of handling cars or otherwise? 

A. Well, I have been working asa bench hand and building and 
constructing cars. 

7 Q. And are you now ? 

A. I am general foreman of the car department of the Indianap- 
olis division of the C., C., C. & 1. railroad. 

8 Q. What knowledge have you of the construction of cars with 
reference to this particular brake, called an end brake, I be- 


lieve? 
103 A. Nothing more than that they come in for light running 
repairs. 


9 Q. How often and about how frequently have you seen these 
brakes? 

A. About every day. 

10 Q. How often have they been repaired under your supervision— 
about how often? 

A. Not very often—they don’t come in as a general thing. 

11 Q. This particular brake? State whether or not it is used on 
your road. 

A. Not on our cars; it is used on the Empire Line and Union 
Line. 

12 Q. I mean on the C., C., C. & I. railroad ? 

A. No, sir. 

13 Q. Now, just state to the jury how these—what is the proper 
construction of one of these brakes and how it is properly applied 
to one of the cars? 


Mr. Cuapin: We object to that. May it please the court, I can- 
not conceive what it has to do with this case. 

The Court: What do you expect to prove? 

General KENNEDY: I expect to prove by this witness that the 
proper construction of these brakes is made by having an iron rim 
inserted in the woodwork, through which this brake is passed, and 
on the inside of that, in front of the rim, there is a washer, or should 
be a washer, and on the outside of that washer a pin going through 

a hole, and we say that this brake on this car was not con- 
104 structed in this manner. 
The Court: Do you claim that that had anything to do 
with this accident? 

General KENNEDY: We claim that there was not only a break of 
this (indicating), but that this (indicating) was defective. 

The Court: Had that anything to do with the accident ? 

General KENNEDY: That whole thing broke and pulled out. 

The Court: Let the witness testify; I cannot tell whether it will 
have any bearing or not until I hear it. 

Mr. Cuapin: I claim, may it please the court, that the evidence 
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will show that we were not the constructors of this car; it was a 
Union Line car, received by us in the courseof transportation, and 
we had no means of determining how it was instructed without we 
took the car apart. 

The Court: All these things will enter into the question finally 
to be decided by the jury, with some little mixture of law. 


To which ruling of the court the defendant at the time excepted. 
14 Q. Then state how those are properly fastened to the car. 


Mr. Cuapin: May it please the court, I want to submit 

105 another question: That the railroad, as a matter of law, are 

not bound to construct cars in any particular manner, and 

that they may constrnct them in any safe manner, or they may con- 

struct them unsafely if the party who hires knows the manner of 
their construction. 

The Court: I cannot—the court cannot anticipate a manner of 

that kind. 


To which ruling of the court the defendant at the time excepted. 


15 Q. Now, just tell how these cars were usually and properly 
constructed ; explain to the jury how that (referring to the brake) 
is fastened on. 

@. My opinion is—how I found them constructed as a general 
thing—this brake rod runs through the car and there is a washer 
on the inside and it is fastened to this post (indicating), and then 
there is a split key put in through the shaft to hold the shaft. 

16 Q. Now, explain how that washer is fastened, if at all. 

A. It is immaterial whether it is fastened or not; it may be loose 
so that this pin was guarded, so that it didn’t turn and wear against 
the wood. 

17 Q. Of what use or value is that washer on the inside ? 

A. It is to guard against this motion; if it would grind against 

the wood you will naturally have a motion back and forth. 
106 18 Q. And how does that operate in regard to its coming 
out or holding it there? : 

A. Well, I suppose it might hold it there and keep it from drop- 
ping out in case anything should break. 

19 Q. Of what service was the washer and of what good is it; of 
what is it made? 

A. It is made of iron ; some are cast iron and some wrought flat 
iron, maybe a quarter of an inch thick. 

20 Q. Now, of what is the pin that you put through this brake- 
rod made ? 

A. It is a wrought-iron’ body with a quarter or % of an inch split. 

21 Q. Of what service is that pin? 

A. It is to keep up the latéeral motion—in other words, to pre-- 
vent the brake from grinding and having a latteral motion and 
working back and forth. 

22 Q. I will ask you about this arm (indicating). What do you 
call that ? 

A. That is a bracket. 
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23 Q. I will ask you if the brackets on all of these cars are made 
like that? 

A. No, sir; there is some made with the support below forming a 
Y ; that fastens on in this shape(illustrating) ; this (indicating) comes 
around and forms a brace below instead of above. 

24Q. This seems to have two braces above; are they all made 

that way ? 
107 A. As to that I cannot say. 
25 Q. Of what service, if any, is the pin on the inside there 
with respect to keeping the brake-rod from pulling out? 

A. It would naturally; if the pin was in there with a washer you 
could not pull it out. 

26 Q. Suppose there was no washer on the end, no iron washer on 
the inside, and no pin on the inside, and the brake-rod was inserteG 
in the end of the car, made of soft wood, pine or other material, 
what would be the result then ? 

A. As long as the bracket was all right the brake would be safe. 

27 Q. Suppose the brake broke? 

A. Then, of course, there would be nothing to hold the brake-staff 
from coming out. 

28 Q. It would pull out? 

A. Yes, sir. 

29 Q. Now, a brake or crack of any kind in the bracket or wheel 
so that it would show a rusty crack—what inspection ought to be 
made for the purpose of discovering it? 

Mr. Coapin: We object to that. May it please the court, we don’t 
think it is competent, material, or relevant. 

The Court: It seems to me that is putting a good deal in the 
power of the witness. 


30 Q. Suppose there is a crack in the outside or rim of the wheel 

or a crack in the bracket itself, would or would not an inspection of 
the wheel or bracket reveal it? 

108 Mr. Cuaptn: I think I will object to that question, may the 
court please. 

The Court: I think he may state it. It is like asking the jury 
whether a thing that could be seen would be seen or not; but it 
seems to me until we get the nature of the particular injury here, 
the particular crack, and ask some man about that, it seems to me it 
is spending time needlessly. 

General Kennepy: Then, may it please the court, I will withdraw 
he question. That is all I want to ask the witness. 

Cross-examination—questions by Mr. CHAPIN: 

31 Q. I understand you that these brakes are constructed in two 
ways, in two different methods; some of them are perhaps some- 
thing like that, making a branching “ Y” here (indicating), and 
coming down this way, instead of having a straight arm. 

A. Yes, sir. | 

32 Q. They are constructed in both ways, are they? 

A. Yes, sir. 
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33 Q. Is one as strong and as effective as the other ? 

A. Yes, sir. 

34 Q. And whether one is constructed this way or the other way 
there is no difference, so far as safety is concerned ? 

A. No, sir; they are safe. 

35 Q. Now, this portion of the shaft of the brake (indicating) 

goes through the end of the car, does it? 
109 A. Yes, sir; through one of the upright posts. | 
36 Q. Now, I will ask you to state if when this thing v 
bolted on here (indicating) the safety does not depend entirely on this 
(indicating), or, in other words, all the use that this (indies iting) is, is 
to keep the shaft from lateral motion, and also as a bearing when the 
chain is around here (indicating) ? 

A. Yes, sir. 

37 Q. That is all? 

A. Yes, sir 

38 Q. Now, if this arm (indicating) bra-kes, would this shaft here 
(indicating), with a washer on it, passing through the board at the 
end of the car, add anything to its safety; would it not come down 
any way? 

A. If the post had been worn enough to let it drop either one way 
or the other, then it would. 

39 Q. When you have got the support here (indicating) broken, 
then you have got an arm here (indicating), with the chain drawn 
tight there, bearing down there (indicating), with only just what it 
las there in the end to hold it? 

A. Then it would have to come down. 

40 Q. Now, is it not the fact that this washer put on here (indi- 
cating) is put on for the purpose of keeping the key from wearing 
into the wood ? 

A. Yes, sir. 

41 Q. And is this key put on there for anything more than to 

hold it in position and for the purpose of fastening it until 
110 __—ithey can bolt this (indicating)? In other words, is this key 

put in for the purpose of adding any strength to the brake, 
or simply to keep it in its place until it is fastened ? 

A. It is put in for two reasons; it is put in when you put in the 
shaft to keep it up, and secondly, so as to keep it from pulling out 
in case that (indicating) should break, so that it would not drop 
down on the track. 

42 Q. That is, to keep it from pulling out this way (illustrating) ? 

A. Yes, sir; pulling out straight. 

43 Q. But if the chain was on here (indicating) and the draught 
was all downwards it would not keep it from pulling out; it would 
be simply a question as to whether the wood or this shaft was stout 
enough to bear the pressure ? 

A. Yes, sir; to bear the tension that was put on the chain. If 
your pin was not in it would naturally incline to work it out. 

44 (). Would not the entire pressure be right downwards upon 
the chain there (indicating), in this way; and could it get out when 
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the chain was there taut, until the wood gave way inside or the 
shaft gave way ? 

A. Not if the holes were perfectly straight and had not been worn 
any. 

45 Q. So long as — in this place here (indicating) ? 

A. There is no particular wear of this wheel; but if you 
111 have not the bushing in, the holes will wear very large. 

46 Q. Did you ever see any bushing around this part of the 
shaft (indicating)? 

A. No, sir. 

47 Q. Then, the two objects for which that key is put on is for the 
purpose of holding it in place when they put it up, and to prevent 
it from pulling out in case this (indicating) would break? Is that 
what you say ? 

A. Yes, sir. 

48 Q. Do you say that that latter part of it is correct; that it is 
for the purpose of preventing it from pulling out when the arm is 
broken ? 

A. Yes, sir. 

49 Q. Would it add anything to the safety of a brake that was 
pulled so taut that the arm had broken off by having that key in 
there? Would not the brake come down anyway? 

A. The brake would come down anyway. 


Re-examination—questions by General KENNEDY: 


50 Q. Explain to the jury what you mean by dropping down, 
Where would it drop down if it was keyed on the inside ? 
A. It would drop down at about an angle of 5 or 6 degrees; the 
chain would pitch well downward. 
51 Q. As to dropping down, do you mean it would simply drop 
down against the car or to the ground ? 
A. It would drop up against the car—that is, the tension of the 
chain then would hold it. 
112 52. Q. Where would the wheel or broken piece remain with 
the key on the inside properly fixed ? 
A. In the shaft. 
53. Q. Where would the wheel stay—the whole thing—where 
would it remain ? | 
A. If the shaft was not broke it would hang up against the car. 


By Mr. CHapin: 

54. Q. About how long do you say this key is that is put through ? 

A. I think it is 3? or 4 inches, or may be 4}. It projects an inch 
on each side. 

And further the witness saith not. 

Whereupon, the hour of 5 o’clock having arrived, the court ad- 
. . ra tel ro¢ ? 
journed until to-morrow (Tuesday, December 4th, 1883), at 9 o’clock 
a. m. , 
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TUESDAY, December 4th, 1883—9 o’clock a. m. 
Court met pursuant to adjournment. 
Present: The same as on yesterday. 
The hearing of the evidence for the piaintiff was resumed 
follows: 


Deposition of witnesses taken in an action pending in the Randolph 
circuit court, wherein Osman Lisles is plaintiff and the Grand 
Rapids and Indiana Railroad C ompany is defendant, which said 

depositions were taken on behalf of the plaintiff at the time 

113 and place in the notice in said cause given, which said notice : 

is hereto annexed. 


That the plaintiff was present at said taking of said depositions 
in person and by W. H. Thompson, his attorney, and said defend- 
ant was present by Allen Zollars, his attorney. 


Davip L. Mason, of lawful age, being first duly sworn by me to 
testify the truth and nothing but the truth in relation to said cause, 
deposed as follows, to wit: 


Q. State your name, age, and place of residence. . 
A. David L. Mason ; age, thirty-four years; Rome City, Noble 
county, Indiana. 
Q. How long have you lived in Rome City ? | 
| 
| 


A. Three years. 

Q. Are you acquainted with Osman Lisles ? 

A. Yes. 

Q. Have you any knowledge of his having received any injury 
or injuries any time? 

A. Yes, sir. 

®. If so, when? 

A. On the 27th of June, 1881. 

Q. State where he received those injuries, if you know. 

A. South of the depot, on the Grand Rapids and Indiana railroad. 

Q. At what time in the day or night was these injury or injuries 
received ? 

A. About a quarter till eleven. 

Q. Eleven at night or in the day time? 

, A. Night. 

114 Q. Where was Osman Lisles when you first saw him after 
he was hurt or injury received ? 

A. He was in the Grand Rapids depot at Rome City. 

Q. State what injury or injuries, if any, the said Osman Lisles 
had sustained at or near the time you said you saw him at said 
depot. 

A. He had his foot mashed—his left foot. 

Q. You may state, if you know, how or by what means he had 
received this injury. 

A. I did not see him till he was carried into the depot. 

Q. You may state whether or not there were any car or cars at 
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or near said depot when you saw the plaintiff there at the time he 
was injured ; and, if so, state what they were. 

A. The whole freight train stood there. 

Q. State what you may know, if anything, as to whether the 
plaintiff was at the time he received said injury engaged in any 
employment in connection with said freight train on the said Grand 
Rapids and Indiana Railroad Company. And, if so, what? 

A. Brakeman; I suppose so; at least they all said so that was 
there. 

Q. You may state what you may know, if anything, of the break- 
age or giving away of any car or part of car on the freight train on 
the Grand Rapids and Indiana railroad which was standing at the 
depot of said road at the time the plaintiff was injured aud carried 

into the depot of said company. 
115 A. I saw the wheel as broken into; I saw about one-third 
of the wheel with one spoke in it. It was the brake-wheel 
that was off of that train, and I saw a vacant place on the train, 
where they all said it came from; there was a rusty place in it, 
which I would call a flaw, in the rim, about two-thirds of the way 
through. 

Q. Please explain what you mean by the words wheel and rim, 
as used in your answer to the last interrogatory before this. 

A. I mean the rim on the wheel that was used on the end of the 
brake. It was an end brake. 

Q. State at what part of the car the vacant space or place was 
where you noticed the absence of the brake head or wheel. 

A. The vacant place was at the end of the car. 

Q. State who, if any one, was present with you when you ex- 
amined this wheel and what light, if any, you had with which to 
make the examination of the said wheel or rim. 

A. There were several present. Mr. Joshua Rinehart was one, 
Mr. P.S. O’Rourke. I knew of a good many that were there look- 
ing at the wheel; they were all talking about the wheel and the 
flaw in it; there was a lantern there and a light at the corner that 
gave light. 

Q. State whether or not you made an examination of this brake 

here or wheel with reference with determining its connection 
116 as to its being sound or unsound before the accident oc- 
curred. 

A. I examined it and pronounced it unsound. 

Q. State what indications, if any, you discovered of the unsound- 
ness or broken condition of the wheel or brake prior to the time of 
the accident. 

A. There was a flaw in the wheel. 

Q. What indications were there, if any, of a crack or break in the 
rim or wheel of the brake which indicated that it had been cracked 
or broken some time before? 

A. It was rusted in. , 

Q. State how far this brake or crack, which you say was rusted 
into extended into the wheel or rim of the wheel of the brake. 

A. About two-thirds through. 
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Q. You may state if Mr. Lisles stayed at your house for any time 
after he received this injury. And, if so, how iong? 

A. Yes, sir; he stayed with me tiJl he was able to be taken home; 
the number of weeks I do not recollect. 

Cross-examination : 

Q. At what place did you see the piece of the broken wheel spoken 
of? 

A. Near the depot, close to the road crossing. 

Q. How far away was tle car from which you were examining the 
portion of the wheel was — taken ? 

A. It did not exceed fifty feet. 
117 Q. Were you at the depot near there before the accident 
occurred ? 

A. I was not at the depot; I was at home; but at the time I heard 
them hollowing and saw them I did not know but what there was a 
fire till I got down there or near there. 

Q. Who brought the broken wheel from the car to where you ex- 
amined it? 

‘A. I do net know. 

Q. Did you not examine it before it was broken ? 

A. No; I did not see it. | 

Q. The flaw you speak of was simply a crack at one end of the 
broken part? 

A. I suppose it was a crack. 

Q. What is your business, Mr. Witness? 

A. At that time I was selling agricultural implements. 

Redirect : | ' 

Q. State on which side of the railroad you were when you exam- 
ined the broken wheel ? 

A. I was on the east side. 

. State whereabouts the break in this wheel or the rim of the 
brake occurred with reference to the crack and injection place at 
which you have spoken. 

A. Separated right in the crack. 

DAVID L. MASON. 


R. B. WiiiiaMs, of lawful age, being first duly sworn to testify 
the truth, the whole truth, and nothing but the truth in rela- 
118 tion to said cause, deposeth as follows, to wit: 


Q. State your name, age, and place of residence. 
A. Robert B. Williams; age, fifty-five; reside in Noble county 
and State of Indiana. 

Q. What is your business or profession ‘ ? 

A. I am a practicing physician and surgeon. 

Q. How long have you been in the practice of physician and 
surgery ? 

A. About thirty years. 

Q. Are you acquainted with the plaintiff, Osman Lisles ? 

A. I am. 


» 
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Q. Did you see said Osman Lisles on or about June 27th, 1881 ? 
And, if so, state what time in the day or night, where it was, and 
his physical condition. 

A. I was called to see him at the Grand Rapids depot. I think it 
was between ten and eleven at night. I would call his physical 
condition a compound commuted fracture of foot and ankle. At 
that time he was not out from under the influence of the shock, and 
was a talking incoherently a part of the time. 

(. If anything was done by way of amputating the foot or leg of 
said Lisles then or soon after, state it, and who was present and who 
performed the operation. 

A. There was some delay. I was called to operate and I had not 

the instrument. In consequence of my not having the in- 
119 strument I referred it to the railroad surgeon, Dr. Gilbert, of 

Kendallville. Dr. Gilbert visited the patient in company 
with Dr. Teal, of Kendallville. Dr. Teal operated and was assisted 
by myself, Dr. Green, my son Robert,and Dr. Gilbert. The left leg 
was amputated on the lower third. 

Q. State when this amputation was performed by the surgeon. 

A. Between one and two o'clock on the morning of the 28th day 
of June, 1881. 

Q. State whether or not, in your judgment as a physician and 
surgeon, the condition of the plaintiff’s foot and leg after the injury 
was such as to require the amputation of, the foot as described. 

A. Yes, sir; I considered it indispenable; the heel or osealtus 
was mashed and ground fine, and that extended to the tibia. 

Q. State what other injuries, if any, the plaintiff was suffering 
from at the time you saw him first—when hurt and afterwards. 

A. Well, when I first saw him my attention was first called par- 
ticularly to his leg; didn’t discover any other injury at that time 
but after the limb was amputated he complained of his back. He 
complained of his back pretty much all the time he was left in my 
care till he went away. He was in my care all the time till he 

went away—between two and three weeks. 
120 Q. What difficulty, if any, did plaintiff experience in 
passing urine after the injury, and how long did it continue? 

A. I can’t: state how long the difficulty continued; it was 
strangury, and it was necessary to use the cathetar for a number of 
days. 

Q. What did this strangury and the necessity of using the cathe- 
tar indicate ? 

A. Well, the pathology that I had of the case it originated from 
the injury of the of the back and spine. 

Q. State what services you rendered the plaintiff were worth as 
physician and surgeon during the time you treated him were worth. 

A. Forty dollars. 

Cross-examination : 
Q. Have you been paid anything by the plaintiff for said services? 


A. I have. 
(). State the amount, Doctor. 
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A. I was paid twelve dollars. 
Q. Was that all you charged ? 
A. I did not make that as a bill; I gave him the rest of the bill, 


as he was poor. 
ROBERT B. WILLIAMS. 


W. 'T. Green, of lawful age, being first duly sworn by me to tes- 
tify the truth, the whole truth, and nothing but the truth in rela- 
tion to said cause, testified and deposed as follows, to wit: 


121 Q. State your name, age, and place of residence. | 
A. William T. Green ; age, twenty-five years; I reside in 
Rome City, Noble county, Indiana. 

Q. What is your occupation or profession ? 

A. I am a physician and surgeon. 

Q. How long have you been in the practice of medicine and 
surgery ? 

A. Two years and a half. 

Q. Were you, on or about the 27th day of June, 1881, called on 
to see the plaintiff a s such physician and surgeon, and what was 
his physical sear Papal and what was then and there done? 

A. I was present, and Mr. Lisles asked me to assist and do any- 
thing I could. We gave him such remedies to relieve pain as was 
necessary; in conjunction with Doctor Williams bound up the in- 
jured lirab to stop hemorrhage until amputation could be performed, 
which was deemed necessary from the extent of the injury. It oc- 
curred about eleven o'clock p. m.; amputation was performed about 
four o'clock the following morning by Dr. Gilbert and Teal, Wil- 
liams and myself assisting. 

Q. State how long you attended him during the time he was suf- 
fering from this injury. 

A. I attended him altogether about twenty-two or three days. 

. How much were your services as such physician and surgeon 
worth for the services rendered plaintiff during the time he 

suffered from the result of said injury, and what did you 
122 charge him for the same? 

If | had charged him the regular rates, at a dollar a 
visit, it would have been between forty and fifty dollars, but I charged 
him twenty-five ($25) dollars for services and medicine and reeeived 
the same. 


WM. T. GREEN, M. D. 


JosHua S. Rrnewart, of lawful age, being first duly sworn by me 
to testify the truth, the whole truth, and nothing but the truth in 
relation to said cause, deposed as follows, to wit: 


4 State your name, age, and place of residence. 
. Joshua 8. Rinehart; age, thirty-one years. 
a What is your occupation or profession ? 
A. Selling dry goods and groceries. 
Q. Are you acquainted with the plaintiff; and, if so, how long? 
I am; I have known him ever since he was hurt. 
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Q. If you know of his being hurt at any time on the Grand Rapids 
and Indiana Railroad Company’s road state when and where it was. 
A. The first I knew of his being hurt Mr. Rably came to me and 
told me that there was a man by the cars and I went down to the 
depot. ‘There is where I saw the man, and see the condition of his 
limb. I saw where something had run over his heel, the train, as 
stated, cutting the heel and smashing it. I do not recollect the 
time. 
123 (. State whether or not there were standing at or near the 
depot on the Grand Rapids and Indiana railroad, at the time 
you saw the plaintiff there injured, any cars; if so, what kind and 
how many ? 

A. There were freight cars standing on the track and an engine 
attached to said cars. 

Q. State whether or not while at the train at that time you saw 
any part or parts of a broken rim or brake-wheel; and, if you saw 
any, so state. 

A. | did. 

Q. What examination, if any, did you make of the part or parts 
of the broken wheel or rim, and what was the condition of the same, 
with reference to its soundness or unsoundness? 

A. I was out there and Mr. O’Rourke, superintendant of said road, 
and I examined the wheel at the same time; he had a lantern; we 
looked at the wheel and I spoke and said there was a flaw in the 
wheel. He picked it up and looked at it and he said, “I don’t see 
any flaw in it.” I showed him and said to him what I thought was 
a flaw by the looks of it; the flaw seemed to strike in quite a ways. 

(. State whether the br-ake in this wheel occurred with reference 
to the flaw you have spoken of. 

A. It broke through the flaw. 

(. State what examination you made, if any, of this brake or this 

wheel of the brake to determine its condition, as to its being 
124 —s cracked or otherwise? 
A. I examined with reference to that, and I found what 
some would call a crack, but I call it a flaw. 

Q. State whether this flaw or crack was on its outside or inside of 
the rim of the brake-wheel. 

A. My recollection of it is it was from the inside out. 

Q. State how far this flaw or break extended into the rim of the 
brake-wheel. 

A. I think the point of the flaw run about half way through rim. 

Q. State what, if anything, there was to indicate how far the break 
or flaw extended into the rim of the brake-wheel. 

A. What I claimed, the flaw was an old crack with a dead look, 
while the balance of the brake was new and bright. 

Q. State what you know, if anvthing, as to where this broken 
brake-wheel had been just before you examined it? 

A. It was picked up right there by the end of the car. I knew 
by the appearance that it was broken off of the end of a freight car; 
it was broken off from a freight car in the train standing there on 
the track. 
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Q. State on which side of the railroad track you found this wheel 
and made this examination. 
A. On the east side of the track, about twenty-five feet from the 
depot ? 
125 (). State how many pieces of this broken brake-wheel you 
saw and examined. 
A. I saw two pieces of the wheel. 


Cross-examination : 


Q. Is it not a fact that the flaw you spoke of was indicated solely 
by what seemed to be an old crack or break partially through the 
rim, or do you mean to say the iron of which the wheel was made 
was defective ? 

A. My candid opinion is that the crack was always there; the 
iron never cemented or formed a solid part. 

Q. On what do you base your opinion? 

A. I base my opinion on the fact that where the brake was it was 
smoother than the newly broken part. 

Q. Of what kind of iron was the wheel made — cast or wrought? 

A. In my opinion it was cast. 

@. Have you ever had any experience or do you know anything 
about the business of moulding, or was you ever engaged in any 
way in the manufacture of castings ? 

A. I have not. 

JOSHUA S. RINHART. 


GEORGE W. Moore, of lawful age, being first duly sworn by me to 
testify the truth, the whole truth, and nothing but the truth in re- 
lation to said cause, deposed and testified as follows, to wit : 

126 Q. State your name, age, and place of residence. 
A. George W. Moore; age, twenty-seven (27) years ; I reside 
in Rome City, Noble county, Indiana. 

Q. What is your occupation or profession? 

A. I am a cooper by trade. 

Q. Are you acquainted with the plaintiff, Osman Lisles? 

A. I am. 

Q. Do you recollect of a circumstance of the plaintiff being in- 
jured near this place? 

A. Yes, sir; I do. 

Q. You may state whether or not, after this injury to the plaintiff, 
you examined the pieces of broken brake-wheel; and, if so, when 
and where it was. 

A. I did; it was north of the Grand Rapids depot here, when I 
see — it was in the morning, about six o’clock, after the accident hap- 
pened ; it was right north of the depot, between the telegraph pole, 
and the track on the ground. 

A. State how many pieces of the rim you saw. 

A. I saw two or three. 

Q. You may state whether or not you made an examination of 
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this broken brake-wheel, to determine whether or not the same had 
been whole and perfect, before the happening of the accident. 

A. I did. 

Q. What indication, if any, did you observe of its dangerous con- 

dition previous to its breakage the night before? 
127 —. | noticed a flaw in the rim of the wheel two-thirds of 
the way through the wheel. 

QQ. What did you observe in the appearance of this broken rim or 
wheel that indicated the flaw you have spoken of? 

A. You could tell by the old br-ake; it was rusted two-thirds 
through the wheel, while the rest was brigitt. 

Q. You may state whether this old br-ake or flaw was from the 
inside of the rim of the wheel out as from the outside in. 

A. From the inside out. 

Q. You may state what the fact is as to whether or not the pieces 
of the broken rim and brake-wheel of which you have spoken were 
at and on the ground where you found them the evening before you 
found them in the morning. 

A. They were not there. 


Cross-examination: 


Q. Was there more than one of what you call flaws in the wheel? 
A. I disremember, but I had an idea that there was two, but the 
one I distinctly remember that was about two-thirds through ; 
[ don’t remember any others. | 
Q. You spoke of rust in the old br-ake or flaw, as you call it. 
State, if you can, how much it was rusted; whether or not 
128 it was enough to discolorit or whether it was eaten away by 
the rust or not. 
A. It was discolored, but not eaten away. 


Redirect examination: 


Q. State what became, if you know, of the broken pieces from off 
of the brake-wheel. 

A. I could not say what became of them. 

Q. State who, if any one, had possession of these pieces of this 
broken wheel after you examined them. 


A. I saw Pat. O’Rourke have them. 
GEO. M. MOORE. 


SraTe OF INDIANA, Noble County : 


I, William L. Hosier, justice of the peace in and for said county, 
do hereby certify that David L. Mason, R. B. Williams, Wm. T. 
Greene, Joshua 8S. Rinehart, and George Moore, the above-named 
deponents, were by me each severally first sworn to testify the truth, 
the whole truth, and nothing but the truth relating to the cause 
now pending in the Randolph circuit court, Randolph county, In- 
diana, wherein Osman Lisles is plaintiff in error and The Grand 
Rapids railroad is defendant; that the foregoing depositions were 
each and all reduced to writing by Chichester Holden, a disinter- 
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ested person, in my presence and under my direction; that 
129 said deponents severally subscribed his deposition after the 
same had been carefully read over to each of them; that the 
said defendant was present at the taking of said depositions by 
Allen Zollars, her attorney; that each and all of said depositions 
were taken at the town of Rome City, county of Noble and State of 
Indiana, on the 22d day of August, 1882, between the hours of 10 
o’clock a. m. and five o’clock p. m. of said day, agreeably in all re- 
spects to the annexed notice, except the change from the post office 
to my office. 
In witness whereof I hereunto subscribe my name and affix my 
seal this 22d day of August, 1882. 
[SEAL. | WILLIAM L. HOSIER, 
Justice of the Peace. 


Counsel for plaintiff offered in evidence and read to the jury the 
deposition of Frank Wrestler, taken on behalf of the plaintiff in this 
‘ause on the 9th day of April, 1883, which deposition is in the words 
and figures following, to wit: 


Depositions of witnesses taken to be used in an action pending in 
the United States circuit court for the district of Indiana, wherein 
Osman Lisles is plaintiff and The Grand Rapids and Indiana 

Railway Company is defendant, for said plaintiff, in pur- 

130 suance of the notice hereto annexed, and at the time and 

lace therein specified, Robert P. Kennedy being present 

on behalf of said plaintiff and W.8. O’Rourke on behalf of said 
defendant. 


FRANK WeEsTLER, of the county of Allen and the State of Indiana, 
of lawful age, being first duly sworn to tell the truth, the whole 
truth, and nothing but the truth by me, as hereinafter certi ified, de- 
poses as follows: 
By KENNEDY: 

Q. State your name, age, residence, and business or occupation. 

A. Frank Westler; age, twenty-nine; live at Fort Wayne; 
laborer. 

Q. State in what business you were engaged on the 27th day of 
June, 1881. 

A. 1 was brakeing on the Grand Rapids and Indiana railway 
train. 

Q. Who were the employees of said company running and manag- 
ing said train ? 

Dan. Hays wasconductor; Osman Lislesand myself were brake- 
men, and the engineer I don’t know who tt was; think the fireman 
was Al. Christy. 

Q. State from what point said train started and to what point it 
run on said 27th day of June, 1881? 

A. Started from the new yard here in Fort Wayne and run to 
Grand Rapids, terminal point. 
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Q. State what kind of a train it was and how many cars 
131 _—were in the train, as near as you can. 

A. It was called a through freight train. I don’t know the 
exact number of cars, but I think between fifteen and eighteen cars. 

Q. State what time that train left the yard at Fort Wayne. 

A. Left about seven o’clock. 

@. Under whose direction and control was the said train ? 

A. It was under the direction and control of Dan. Hayes, con- 
ductor. 

Q. State in what capacity Osman Lisles was engaged on said train 
and how long he had been so employed. 

A. He was brakeman. I could not tell how long. I know he 
had been about a month before I went on; that would be about two 
months. 

Q. How long were you and he both brakeing on said train 
together ? 

A. About a month. 

Q. What kind-of a brakeman was Osman Lisles, as to being skilled 
or otherwise in said railroad ? 


Objected to by O’Rourke. 


A. I say he was a good brakeman. 

Q. State what happened to Osman Lisles, if anything, on the night 
of June 27th, 1881; state fully. 

A. We were stopping at Rome City for water. He was set- 

132 ‘ting up brakes at the hind part of the train, and one of his 

brakes was an end brake, and in setting up that brake it 

broke with him, throwed him down, and .crushed his foot by the 
train. 

Q. State what part of the train this car with the end brake 
which he was setting at the time was and how near the engine or 
tender. 

A. It was at the hind part of the train, about fourteen cars from 
the engine and about the second or third car from the caboose. 

Q. Explain what you mean by setting an end brake and how the 
brake is aftixed to the car and how the person setting operates it. 

A. An end brake is fixed at the end of a car, so a person in set- 
ting the brake has got to stand in between the cars and pull down 
on the wheel with his hands, and is fastened into the end of the car 
by a shaft put into the car and a half circle of cast iron with a hole 
in the middle of the casting, and this shaft is run through that iron 
t-rough the hole into the car, and the brake-wheel is on the out end 
of this shaft, and a chain is fastened on the shaft, and as you pull the 
wheel that winds up the chain and tightens the brakes. 

(). State upon what the person operating an end brake stands at 
the time he is setting it and how he reaches that point. 

A. Stands on the deadwoods—strands straight up, and, with his 

hands on the wheel, hangs with his weight down. 
13: —. State what you mean by saying he was thrown down 
under the car. | 

A. When the brake broke he had nothing to hold to, and in set- 
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ting the brake his weight was so heavy that he fell, and in falling 
there was not room enough for him to fall outside, and it knocked 
him down between the cars. 

Q. In what county and State was this—did this happen ? 

A. In the State of Indiana, Noble county. 

Q. State upon what part of the train you were at the time. 

A. I was on the front part of the train ; I was about third car from 
the engine. 

Q. What signal, if any, was given calling for brakes, and by 
whom ? 

A. Was a signal, a short whistle for brakes, given by the engi- 
neer—one short whistle. 

Q. In what manner was.your attention called to Lisles, if at all, 
and what did you find? 

A. My attention was first called by his lantern standing on end 
of the car and by his calling for the conductor tocome and get him, 
and the conductor called me to come and help get Lisles, that he 
had got hurt. I went and found that he had his foot badly 
crushed. 

Q. State what examination you made, if any, of his foot and in 

what condition you found him. 
134 A. I made an examination of his foot when I got there, and 
found that it was all crushed and his ankle broken, and he was 
lying right at the edge of the water of the reservoir. 

Q. State what examination, if any, you made of the brake and in 
what condition you found it. 

A. I examined the brake and found that there was a flaw in the 
casting, and in the way it was put into the car. 

Q. State what flaw, if any, you discovered in the casting, and 
where, and the nature of it. 

A. It was—the shaft was cracked ; what I mean by the shaft was 
the iron that went through into the car. This shaft on the inside of 
the car should have had a key to go through it ora bur on the end; 
instead of that I could find neither, no place for a bur and I could 
find no key. 

Q. State whether or not the shaft had a thread cut upon it fora 
nut. 

A. No, sir; it did not. 

Q. What examination, if any, did you make of the end of the car 
through which the shaft was driven; and, if any examination was 
made, in what condition did you find that? 

A. I examined it the best I could. I didn’t get into the car; it 
looked as though the shaft wasn’t long enough to-be fastened secure 

as it ought to be. 
135 —. Through what was the shaft driven or put into the end 
of the car, and in what.condition was the wood-work ? 

A. It was put through the siding, an inch-and-a-half or two-inch 
studding, and the siding was broken outside; the studding—I 
couldn’t see plain enough to see how the studding was on the inside 
of the car; from what I could see it looked more like a board than 
it did like a studding. I don’t think it was split on the inside. 
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QQ. What examination, if any, did you make of the brake, and in 
what condition did you find that? State that fully. 

A. I found the brake, the castings, all broke into pieces—into four 
or five pieces. 

Q. State, if you know, what car this was, and the number of it. 

A. Union Line car, number thirteen ninety-seven (1397). 

(. When was this car taken into the train and where was it put 
out on that night or day? 

A. It was taken in at the yard in Fort Wayne, and I think it was 
set off at Kalamazoo. 

Q. State what stick or instrument, if any, Lisles was using that 
night, if you know. 

A. He didn’t use any. 

Q. State upon what occasion, if any, Lisles ever used any stick or 

instrument of any kind other than his hands while brake- 
136 ~— ing during the time you were with him on said train. 
A. I never see him use any stick of any kind at all—no 
instrument but his hands. . 

Q. What, if anything, was done for Lisles that night? 

A. I got a cushion out of the caboose and took it where he was 
hurt, and put him on that cushion and carried him to the depot. 
We then sent for Dr. Green; he came and would not do anything 
until Mr. O’Rourke came; he did give him some whiskey before Mr. 
O’Rourke came. Mr. O’Rourke was called; he was at the hotel there; 
he came, and Dr. Wilson was set for at Walcottville, and the con- 
ductor and engineer took the engine and wentafter him. The doctor 
had his buggy there and came over in his buggy; during this time 
Dr. Gilbert, from Kendallville, was sent for. We started on north 
then with the train. 

Q. Where do you expent to be at — time of the next term of the 
United States circuit court at Indianapolis? 

A. Il expect to be out West, in Montana or Dakota. I expect to 
stay there. 

Cross-examination by Mr. O’RourKe: 
Q. When did you quit the employ of the Grand Rapids Com- 
pany ? 
A. I think it was in August, 1881. 
137 Q. You may state what you quit the employ of the Grand 
Rapids for. 

A. I was discharged off of the road. 

Q. Who discharged you? 

A. Mr. Hunter. 

Q. How long had you known Osman Lisles at the time of the in- 
jury? 

A. About two months. 

Q. You may state how long, if you know, he broke on that road 
before you went to work for them. 

A. I don’t know how long; I know he had broke about a month. 

(. You may state on what grounds you base your opinion as to 
Osman Lisles being a skilled brakeman. 
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A. In attending to his business and doing his work quick and 
doing it right. 

Q. You say that he used good judgment in setting up his brakes ; 
how do you know that to be a fact? 

A. By brakeing with him and seeing how he handles a train. 

Q. How do you know that he was setting up brakes other than 
the end brake that is alleged to have broke when there was eight to 
twelve cars between you and him? | 

A. Because there was some poor brakes between him and me, and 
rather than go so far he had rather set the end brake and save time 
by doing so. 

Q. You may state whether or not you examined all the brakes on 

that train that night. 
138 A. No, sir; I did not. 
Q. How do you know, then, there were poor brakes on 
Lisles’ part of the train? 

A. Because I always examine enough brakes to hold thetrain. | 
thought he had some poor brakes. 

. Are you in the habit of examining the brakes on the train 
other * et the ones on that end or part of which you have supervis- 
ion ? 

A. Yes, sir; it is my business to examine all the brakes on both 
ends of the train, enough to hold the train; the rules require the 
brakeman to do that before the train leaves the yard. 

Q. What do you mean by the half circle of cast iron with a hole 
in the center of it that the brake-shaft passes through ? 

A. It is a brace to support the brake. 

Q. In what condition was this casting ? 

A. This brace was all right ; it was good. 

Q. Does not the person setting au end brake stand on a platform 
and not on the deadwoods? 

A. Some of them do and some of them don’t. 

Q. On which did Lisles stand—platform or deadwoods ? 

A. He stood on the platform, but I call it deadwoods ; I call it all 
the same thing. 

Q. Is it not a fact that every freight car has deadwoods and only 
those that have an end brake have both deadwoods and platform ? 

A. Yes, sir. 
139 Q. Could Osman Lisles have stood on the deadwoods and 
set an end brake. 

A. Not unless the rest of the platform, the whole of it, had been 
there. 

Q. Was the platform broken ? 

A. No, sir. 

Q. What do you mean, then, by saying not unless the rest of the 
platform had been there ? 

A. If there had not been any platform there he couldn’t have set 
the end brake. 

Q. The fact is, then, that he did not stand on the deadwood-? 

A. Well, I claim the whole thing is deadwood-. 

Q. What are the deadwoods ? 
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A. The deadwoods are irons—big irons put on there; two big 
irons on each side are fastened on to this platform. 

QQ. Whereabouts on the platform ? | 

A. Well, I should judge about a foot from the outside of the car. 

(). What is the deadwood- for? 

A. Some cars have them instead of bumpers. 

Q. Is it not a fact that this platform is put there for the purpose 
of the brakeman to stand while setting the brake? 

A. It is put there for that purpose, for one thing and another 
thing ; they have got to have them projections out there to hold the 
big irons. : 

Q. How ao you know that Lisles hung. on to the brake-wheel 

with his whole weight ? 
140 A. Why, a man putting his weight on to the wheel he can 
set it tighter. . 

Q. Is it not a fact that there is more danger to the person setting 
an end brake to throw the weight of their body on the brake than to 
stand upright and simply use the strength in their arms? 

A. Yes; but you might as well not set a brake at all then. 

Q. You may state whether or not his boot or shoe was torn off of 
the foot you say was crushed. 

A. Yes, sir; it was. 

Q. Whereabouts was this place in the casting? 

A. In the shaft. 
Q. On that part on the inside or the outside of the car ? 
A. On the outside. 

Q. How was it, then, that you did not observe this flaw when you 
examine- the brakes ? | 

A. Because I did not get down in between the car- to examine it, 
and supposed the other brakes on top the car were good until I got 
to them. 

Q. Then you did not examine this end brake thoroughly, did 
you? 

A. Did not examine it until after he was hurt. 

Q. Then you did not observe your custom closely on that day in 
the examination of the brakes? 

A. I knew he had two or three good brakes behind, and I had 

two or three ahead, and I knew that was enough to hold the 
141 ~train. I examined until I had enough to hold the train. 
Q. Did you not state that this end brake was the first good 
brake on his end of the train? 

A. No, sir; I did not. 

Q. How much of the broken shaft remained in the end of the car? 

A. I didn’t remember whether any of it remained in. I couldn't 
tell as to that. 

@. How much of the shaft was broken off? 

A. I don’t remember how much was. I think about six inches. 

Q. How do you know, then, that there.was no bur or key on the 
end of the shaft on the inside? 

A. I judged from the looks of the shaft. 

Q. How much of the siding was broken on this car? 
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A. Why, there wasn’t very much broken; just where the shaft 
went into the car. 

Q. If you did not enter the car how do you know there was only 
a board and not a studding on the inside ? 

A. I said it looked more, from what I could see, like a board. 

Q. How much of this piece of timber that you say looked like a 
board could you see? 

A. I couldn’t see very much—perhaps half—three-quarters of an 
inch of it. 

Q. How do you know, then, that it was not the usual studding 
that is put in such cars? 

A. As I said before, it might have been studding, but it didn’t 

look like it. 
142 Q. Where did you find those four or five pieces of the 
brake ? 

A. Between Lisles and the depot. 

Q. When did you find them? 

A. When I went up to flag the other section; probably twenty 
minutes; I don’t know just how long I was gone. 

Q. Did you first help carry Lisles to the depot? 

A. Yes, sir; I did. 

Q. Then when did you examine these four or five pieces of the 
brake? 

A. When I came back from flag-ing the other section. 

Q. Did you pick them up on your way back from flagging 
the other section? 

A. Yes, sir; I did. 

Q. What caused you to pick them up ? 

A. I don’t know as anything particularly, only I wanted to see 
how they was broken. 

Q. You have interested yourself considerably in this case, have 
you not, Mr. Westlor, in the way of hunting up evidence for Osman 
Lisles ? 

A. No, sir; I have not; I haven’t put myself out of the way at all. 

Q. How do you remember the car was a “ Union Line” car and 
numbered 1397. 

A. Dan. Hays asked me what the number was and I looked. 

Q. And you have remembered it ever since? 

A. Yes, sir; I have. 
143 Q. How do you knowthat Lisles did not use a stick or other 
instrument in brakeing ? 

A. He never did, since I knew him, use a stick; I didn’t see him 
have any that night. 

Q. Mig! . ue not have used one and you not know it? 

A. He couldn’t very well use it on an end brake. 

Q. Might he not have used one and you not know it? 

A. Yes, sir; he might. 

Q. Don’t you know that it is an impossibility for a man to break 
a brake-shaft, using nothing but his hands in setting it? 

A. Some ways it is and some ways it ain’t. 

Q. By setting it the right way ? 
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A. It is, if. everything is secure as it ought to be. 

Q. When do you expect to go to Montana or Dakota ? 

A. ‘To-morrow. - 

Q. You may state what, if any, feeling you have in this case. 

A. Well, I have no feeling particularly; have no feeling against 
the company. 

Q. Have you any feeling towards any of the officers of the com- 
pany ? 

A. No further feeling than this—that I don’t think Mr. Hunter 
acted the gentleman; that is all I have against him one way or 
another. , 

Q. Then your feeling towards Mr. Hunter has caused you to take 
some interest concerning the securing of evidence for the plain- 

tiff? 
144 A. No more than this, Mr. Lisles wanted my deposition, 
and [ told him if Il went away I would let him know. 

Q. Then you informed Mr. Lisles, did you, that you had some 
good evidence and that he should secure it? 

A. No, sir; I did not. 

Q. What did you tell him ? 

A. I told him that I was going away and if he wanted my depo- 
sition he should come and take it. 

Redirect by Mr. KENNEDY: | 

Q. After picking up the pieces of broken brake were they shown 
to or examined by anybody; and, if so, whom? 

A. Yes, sir; by Charles Pierce, a brakeman on train behind us, 
and, 1 think, Mr. Wright, of the train behind. Several more ex- 
amined, but I don’t just remember who they were. 

Q. State, after. your examination of the shaft, whether it was 
broken off in the car or pulled out altogether. 

A. It was out of the car altogether. 

Q. State whether or not it is possible to break an end brake by 
turning the wheels from the platform below with the hands if every- 
thing is in good condition. 

A. No, sir; it is not. 

Q. State what explanation, if any, was given you as a cause for 

your discharge from the employment of the company. 
145 A. I did not get any reason why; I asked them, but they 
gave no reason. 

Q. What, if anything, was said about your being a good brake- 
man and having given good satisfaction by Mr. Hunter, who dis- 
charged you ? 

A. I asked him if I hadn’t always attended to my business, and 
if it was anything I had done on the road, and he said: “ No, sir; 
I haven’t a word of fault to find with your work.” 


FRANK WESTLER. 


Tue State or INDIANA, County of Allen: 


I, Newton Wyeth,a notary public in and for the county and State 
aforesaid, duly commissioned and qualified to administer oaths and 
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take depositions do hereby certify that the aboved-named Frank 
Westler was by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth; that the foregoing deposition was 
by him in my presence subscribed after the same was carefully 
read over to him by me; that the foregoing deposition was all 
written by me, not of kin to either of said parties nor attorney in 
said case, and were taken at the time aud place specified in the en- 
closed notice, and that I am not a relative or attorney of either of 
said parties nor otherwise interested in the event of said action and 
proceeding. 
146 In testimony whereof I have hereunto set my hand and 
official seal this 9th day of April, 1883. 
NEWTON WYETH, 
Notary Public. 


Counsel for plaintiff offered in evidence and read to the jury the 
deposition of M. D. Wilson, taken on behalf of the plaintiff in this 
cause on the 19th day of October, 1885, which deposition is in the 
words and figures following, to wit: 


Deposition of a witness taken before me, David L. Pettey,a notary 
public within and for the county of Logan and in the State of 
Ohio, pursuant to the annexed notice and at the time and place 
therein specified, to be read in evidence on behalf of the plaintiff in 
an action pending in U. 8. circuit court for the district of Indiana, 
at Indianapolis, in which Osman Lisles is plaintiff and Grand 
Rapids and Indiana Railroad Company is defendant, James W. 
Steen being present on behalf of plaintiffand A. A. Chapin on be- 
half of defendant. 


M. D. Witson, of lawful age, being sworn according to law by 
me, deposes and saith as follows: 
Questions by PLAINTIFF: 
Q. State your name, age, residence, and profession. 
A. M. D. Wilson ; residence, Belle Center, Logan county, Ohio; 
age, sixty three years ; practicing physician. 
147 (. State if you are acquainted with the parties to this suit; 
if so, how long have you known them or-any of them ? 

A. Tam acquainted with Mr. Lisles only—of the parties I mean ; 
have been acquainted with him since his birth. 

Q. State what services you have rendered for the plaintiff since 

June, 1881, if any, and what was the cause or nature of his sick- 
ness, if any. 
_ A. L attended him, I think, some time in March last. O, yes; I 
attended him some at the time he came home from Fort Wayne. 
I — by tha: I did not attend him exclusively. I attended him at 
the time of the dressing of his leg. It had not quite healed up yet 
from the amputation. I didn’t see any bruises or udcation, but 
there was a tenderness on pressure. 

Q. Since 1881 what services have you rendered for said plaintiff, 
if any? 


ie 
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A. I attended him once sinee, when he had an attack of fever: last 
spring, | think, and the same difficulty in his side presented itself— 
pain in the side and a slight tenderness on pressure in the same 
locality described before. 

Q. What, in your opinion; was and is the cause of said soreness 
and pain in the side? 

A. From the history of the case and from the symptoms I believe 
it to have originated from some injury. 

Q. Prior to June, 1881, were you his physician ; if so, were 
1458 you ever called on to treat him for soreness or pain in the 

side? 

A. Yes, sir; I was called his physician. I never treated him 
for any soreness or pain there before. I was called to dress the 
wound, and the pain was a circumstance existing at the time; 
whether they called me for that I don’t know. 

. Where and how long have you been engaged in the practice of 
medicine ? 

A. 1 have been practicing medicine thirty years. I practiced 
medicine in Belle Center, Ohio, twenty-eight years. 

(. If you can, give the exact date subsequent to June, 1851, that 
you were first called on to dress plaintiff’s wound; if you cannot 
give it exactly, fix it as near as you can. 

A. I can’t tell; if I thought it had been necessary I could have 
looked up in my books, but it was immediately after his return 
from Fort Wayne. 

Q. Was itin the month of June, July, or August that you first 
visited him? 

A. Indeed I could not say. I haven’t no way now of identifying 
the time. 

@. You say you found a tenderness in his side; state how you 
know there was such tenderness or soreness. 

A. By pressing on the lower part of the ribs next to the backbone. 

Q. Were there any wounds, marks, or abrasions or any other 

external indications of such tenderness or soreness? 
149 A. Not that I observed. 

Q. Then the only knowledge you had of such tenderness 
was from what the plaintiff communicated to you by his language 
or his manifestations of such by flinching or shrinking from your 
touch, was it not? 

A. Yes, sir; I think I had no other communications of it that I 
remember of. 

Q. Did you treat for this tenderness? If so, state what your 
treatment was. 

A. Well, I gave him anodynes to allay the pains and fomentations 
to relieve the difficulty. 

Q. Are you sure you applied any foment: itions to his side? 

. I think so; that is my recollection now ; I am not sure. 

° How long did you continue this treatment ‘ ? 

A. I only treated him a short time. I can’t say just how long; 
it must have been four or five days. 

Q. Did your treatment seem to relieve him ? 


a 
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A. Yes, sir; it seemed to relieve him to some extent. 

Q. Did you not administer the arodynes to relieve the pain re- 
sulting from the injury to the leg? 

A. No, sir; he didn’t complain of the pain in his leg. 

Q. His leg was not sore at that time, then, was it? 

A. Yes,sir; it was sore; it had not healed up at that time. : 
150 Q. You say that, in your opinion, the tenderness in the 
side resulted from some injury. State particularly why you 

think so. 

A. From the history of the case and symptoms present. 

Q. This history was from what you learned from inquiry, was it 
not, and not from personal knowledge ? 

A. Yes, sir; from the statements made. 

Q. Do you mean to say that pain in the side or soreness or tender- 
ness results only from injury? 

A. No, sir; it may arise from other causes. 

Q. Then what is there peculiar in the symptoms that you here 
described that enables you to form an opinion that it resulted from 
an injury rather than from some other cause? 

A. Well, I don’t know; I suppose, from the history of the case, I 
was led to believe that was the cause and the symptoms present that 


' | have stated. 


Q. Then if you had not learned the history of the case the symp- 
toms would not have enabled you to form such an opinion, would 
they? | 

A. I don’t know that they would ; I suppose not. 

Q. You say you again attended him last spring when he had a 
fever; what Kind of fever was it? 

A. A billious—an intermittent. 

Q. What symptoms of any soreness or tenderness — his 
151 side did you then discover and how did you discover them? 

A. I discover- them by my attention being called to pain 
in his side; there had been a mustard-plaster there; there was a 
slight tenderness there. : 

Q. Doctor, do you pretend to say or give it as your opinion that 
the pain which you describe as being present last spring had any 
connection or resulted from the same cause as the pain did on the 
former occasion? 

A. I don’t know that. 

M. D. WILSON. 


THE STATE OF Onto, County of Logan : 


I, David L. Petty, a notary public in and for the county and State 
above named, duly commissioned and qualified, do hereby certify 


‘ that the above-named M. D. Wilson was by me first sworn to testify 


the truth, the whole truth, and nothing but the truth, and that the 
depositions by him submitted, as above set forth, were reduced to 
writing by mein thepresence of the witness, and were subscribed by 
the said. witness In my presence, and were taken at the time and 
place in the annexed notice specified, and were continued from day 
to day, as above set forth; that I am not counsel, attorney, or rela- 
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tive of either party or otherwise interested in the event of this 
suit. 
In testimony whereof I have hereunto set my hand and 
152 official seal this 19th day of October, 1883. 
DAVID L. PETTEY, 
Notary Public in and for Logan County, Ohio. 


Lorenzo L. Wriaut, called for the plaintiff, being first duly sworn, 
testifies as follows: 


Direct examination by Gen. KENNEDy : 


(). State your name, age, and residence. 

A. Lorenzo L. Wright; age, 33 years, past; my residence is Fort 
Wayne, Indiana. 

Q. State what you business or occupation is. 

A. I am baggage master on the Grand Rapids and Indiana rail- 
road. 

Q. What business were you engaged in on or about the 27th of 
June, 1881 ? 

A. I was conductor on the freight train on the Grand Rapids and 
Indiana railroad. 

Q. State whether or not you were acquainted with the plaintiff, 
Osman Lisle ? 

A. I was. 

Q. What business was he engaged in on the 27th of June, 1851? 

A. He was engaged as brakeman on the Grand Rapids and In- 
diana railroad. 

Q. State whether you knew of Osmand Lisles receiving any inju- 
ries on or about the 27th of June, 1881; and if so, where he received 
them and what the injuries were. 

A. I know of his receiving injuries upon the evening in question 
at Rome City, Indiana. 

Q. What was the i injury ? 
153 A. I could not say just what foot it was, but one ws his feet 
was mashed by getting it under the wheels of the ca 

Q. To what extent? 

A. Well, I could not give nothing more than an opinion in that 

‘ase. It was mashed; it seemed as though the body of the wheel 
had passed over the whole length of his foot, commencing at the 
heel or toe; I do not know which. It seemed as though it had 
passed over, crushing the ankle and foot. 

Q. W hen did you first him after he had received the injury ? 

A. I saw him in the depot of the Grand Rapids and Indiana 
railroad, at Rome City. 

(). State to the j jury how you came to be present and see the plain- 
tiff after he received his i injury. 

A. I was running what is termed in railroad parlance the second 
section, No. 11, that ev ening. Mr. Hayes was conductor of the first 
section and I was conductor of the second section. When we got 
very near Rome City we were flagged to stop. I went ahead to see 
what was the trouble. I learned that there was one of the men on 
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the forward section injured, and I went down to see what was the 
trouble and saw Mr. Lisles in the waiting-room of the depot at Rome 
City, at the Grand Rapids and Indiana depot. 


Q. Explain to the jury what you mean by the second section of a 
train. 3 
- 154 A. The second section is a freight train that is running on 
a. : the same schedule time as the section preceding it, having 
oe the same rights as the train ahead. 


Q. Now, what do you know of your own personal knowledge as 


. to how Osmand Lisle received his injuries that night ? 

| A. I know nothing of my own personal knowledge. 

| Q. At the time you saw Osmand Lisle with his injured foot state 

; | who was present at that time and where he was; in what part of the 

‘ depot. ' 

i A. iv was in the waiting-room at the Grand Rapids and Indiana 

| H depot. ; 

| it Q. Who was present there? 

1) A. Mr. Owens, the agent; the superintendent of the road, and one 


or two visitors. I do not know as | can call the names. 
Q. How about the employees of the road; who were there of them ? 
A. There was my brakeman, Mr. Pierce, who was brakeing ahead 
‘there. * do not recollect of seeing any of the others; at least I can- 


} not call them to mind now. 

Q. What inspection or observation did you make as to the train | 
1) that was on the track or any of the cars? Go on and state what you 

know about it. 

t A. After I had seen Lisle in the depot the use of my lantern was 


H requested to look at the car and the condition of the carupon 
\ 155 which it was said he had received his injury, and I went 
along. We looked at the different broken parts, and in this 

bracket here (indicating), somewhere along here—lI could. not recol- 
lect now just where it was—I discovered what I took to be an old 
flaw or an old break, what I would term or what has been repre- 
sented to me as a sand flaw; it was not rusted, but had a bronzed 
| appearance extending possibly two-thirds of the way across and pos- 
4 sibly one-third of the depth ; that was all that I discovered in the 
! way of a breakage or of anything of that kind. 
| @. What about the wheel; did you see that? 
A. I saw the wheel—all the parts that were there. 
| ®. How many parts were there? 
| A. That I could not tell; I did not count them. 
| Q. About how many were there? 

A. There were several; possibly two or three; there may have 
been four. 

Q. What examination, if any, did you make as to the end of the 
car at which this accident occurred ? 
| A. The examination was casual; it was up a little distance, and 
1 all the examination I would make would be simply to book up to 
see that part. r 
Q. Did you look up? 
A. Yes, sir; I looked up. 
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Q. What did you see. 
156 A. I saw this iron wheel attached here; the parts that 
were not broken off, the parts that remained after this part 
was broken off (indicating), and also the hole in the end of the car 
for this shaft to go in. 
(. Where were those parts of the iron that were broken off? 
A. They were on the end of the car. 
By the Court: 

Q. How many pieces were broken off? 

A. I could not tell you whether one or two, but whatever was left 
here was on the end of the car; that is all I can recollect. 

By Gen’l KENNEDY, resuming: 

Q. I will ask you whether, upon examination, you did not find 
but one piece instead of two? 

A. I could not say; there are some of these casting that have a 
web here (indicating), and these parts here (indicating) there is a 
web between; it may have been one of those, but I could not say. 

Q. State in whose possession the wheel and shaft were at the time 
yau examined them. Who took possession of them there ? 

A. That I could not tell, who took possession of them ; they were 
lying there on the ground scattered around in a little circle. 

(. What time of night was it? 

A. It was after ten o’clock somewhere ; it may have been after 11 
o'clock ; I could not say ; it was somewheres between 10 o’clock and 

11 o'clock at night, but [ could not be exact now. 
157 Q. When the wheel separated from the car with the chain 
and this part attached to it what became of the wheel, it and 
the chain attached, together with the shaft ? 

A. It was still dragged along with the train, I suppose. 

(). Under the car? 

A. It would fall down over the deadwoods and drag along. 

Q Explain to the jury what you mean by the deadwoods. 

You have a model of the car, I believe; if that was brought 
oo [ could indicate what it is. 

Q. State what examination, if anv, you made as to the rim of the 
wheel, in regard to defects, if any. 

A. I saw all the parts that were there. I did not discover any 
flaw in the rim of the wheel. 

Q. Take that model and set it up on the table there so the jury 
can all see, and explain to the jury what you call the deadwoods. 

A. I do not claim to be an expert in this matter or to know the 
names of all the parts of a car, but this platform is what | always 
term the deadwoods (indicating); these are the bumpers (indicat- 
ing); they are made out of cast iron; they are sometimes called 
bumpers and sometimes deadwoods. 

Q. Explain to the jury where a man must stand in order to apply 
that brake. 

A. He would have to stand about here (indicating) to apply that 
brake. 

10—S85 
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158 Q. How doves he make the application of the brake? 

A. He makes the application with his hands in this posi- 
tion (illustrating), and turning in that way (illustrating). He wor "1 
have to stand on this side in order to get any purchase of any cot 
quence, because if he stood on the other side he would have to sl 
over that way with this arm. 

Q. Explain to the jury what pulled out of this car and what was 
left as applied to the ear. 

A. This is the wheel and that is the casting (indicating). This 
part broke off here somewhere (indicating), and here is the chain 
passing along here (indicating), and this is the shaft (indicating). 
As soon as this broke (indicating), this part of the = we rer and 
this part here (indicating), all would fall over this way and drag 
right over the dead woods. 

Q. Suppose there was on the inside of that shaft a pin or burr; 
what would become of the wheel in case this arm broke here (indi- 
ating)? | 

A. Well, the wheel would remain there, or else the shaft would’ 
break off inside and let it drop; there would not be but one oF the 
other result. | 

Q. What examination did you ever make of the construction of 
this car to see how these shafts were fastened on the inside? 

A. Since that time I have examined these cars, and I found that 
there were posts substantially put up on the inside and that this 

shaft extended through and jis keyed on the inside. 
159 Q. What examin: ition, if any, did you make of this ps irtic- 
ular car to see what the defect was as to that part of it? 

A. I made no examination only what I could see from the surface 
of the cars. 

Q. In whose employ are you now? 

A. I am in the employ of the Grand Rapids and Indiana Ratlroad 
Company. 

Q. How long have you been in the employ of the company 7 

A. Five years last September. 

Q. Since this accident were you at any time out of the empoy- 
ment of the company ? 

A. No, not directly. 


Cross-examination by A. A. CHaprn, Esq. : 


Q. Was the chain, when you saw the brake-wheel, attached to the 
shaft of the brake-w-ell ? 

A. It is my recollection it was. 

Q. And it was also attached to the brake itself when you saw it? ? 

A. It was, I believe; that is my recollection. 

Q. And you say you did not get up and examine the place where 
the shaft of the brake-wheel was put into the car? 

A. No; I did not. 

Q. Well, did vou examine that portion of the arm or bracket, as it 
is called there, that was up on the car to see whether there was any 
flaw there or not? 


A. No; I did not. 


am 3 
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160 Q. Who was present when you made this examination, such 
as you did make? 

There were my brakeman, Mr. Pierce, the superintendent of 
the road, and there were several others, but those are the only two 
that I recollect of. 

Q. Did anybody, while you were there, get up upon the platform 
at that time, or déad woods, as it is called, to examine the portion of 
the brake on the car‘ 

A. There did, I ~ = 

a. Who was that? 

The superintendent of the road. 

a State whether he had a lantern or not. 

He had. He had my lantern. 

") Did he hold it up to close where it was broken ? 

A. It is my recollection that it is. 

Q. What did he Say about the break ? 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 

The Court: Anything said on the subject is competent for either 
party, I think. 

A. He said there was no break there, no flaw. 

(. Did he not, Mr. Wright, invite those standing around there to 
get up and look at it so as to determine the question whether there 
was any flaw or not? 

A. I believe it was so understood if not expressed. I could not 
say that was the expression used, but it was so understood; it was 
free for all to examine. 

Q. It was suggested that there was a flaw in that portion 
161 of the brake, the part that was on the ground, was it not? 
A. It was. 

(). And did not Mr. O’Rourke say that there was no flaw there, 
but that it was simply the sand and dirt that had got into the fract- 
ure as it was being dragged, and to determine it he got up on the 
car, looked at the portion up there, and then called the attention of 
the men there to it, and for them to get up and see for themselves 
and determine the fact ; was not that done’? 

A. The suggestion was made that there was an old flaw in it, and 
he looked at it, and he says, “ That is nothing but some sand and 
dirt, gentlemen,” and then he got up and made this examination 
on the end of the car, and, as I say, I cannot recollect what the 
words there. I have no definite recollection of the words he used, 
but I say it was understood, and it has been my understanding, that 
it was free for all to look and see. 

Q. If Mr. O’Rourke did invite any one to get up and look at it, 
did any one get up? 

A. There was no one got up that I recollect of. 

Q. You say that in your opinion there was an old sand flaw; 
might you not have been mistaken, and that the appearance was 
‘aused by just what was suggested by Mr. O’Rourke—that is, that it 
was the dirt and sand that had got into it in dragging it along? 
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A. My impression was that it was an old sand crack. 
162 @. You say it was not rusted ? 

A. No; it was not rusted; it had a bronzed appearance. 
Of course, there was sand there. 

Q. There was dirt on the arm and some sand ? 

A. Yes, sir; there was some dirt and sand. 

Q. Was that bracket or arm like this (referring to model), accord- 
ing to your recollection ? 

A. No, sir. 

Q. If there was any difference, state wherein the difference was. 

A. Well, it was not quite as broad, but more thick through this 

ray (illustrating), and, as I recollect, there was a web or something 
there between that and this (indicating); this part was more thick, 
but not as broad as that (indicating). It was not exactly the same 
shape, but the pattern was about the same. 

Q. The castings extended in, making a slot of the web? 

A. Yes, sir. 

‘Q. What is your’ impression as to where it was broke; was it 
broken up here (indicating), or was it broken down where it was 
all one piece ? 

A. That is a point I could not state—just where it was. It was 
broken near the shoulder, but whether it broke one piece or two 
pieces I could not recollect, because I did not make a close exami- 
nation of it. 

Q. Do you say that the rim of the wheel was broken ? 

A. It was broken, yes, sir; the wheel seemed to be in several 

pieces. 
163 Q. Can you tell the jury to what extent it was broken ; how 
many pieces were there ? 

A. I could not tell how many; there were three or four. | 

Q. Were there any indications of any flaws or cracks in the rim 
of the wheel where it was broken ? 

A. There were no indications of any flaws in the wheel. 

Q. So far as you are able to judge from what you saw there, what 
would you say broke the wheel itself? 

A. I would judge it was the fall upon the track or dragging of 
the wheel that broke the wheel. That was my impression at the 
time. 

Q. The wheel was about this siz2, wasn’t it (referring to wheel of 
the model) ? 

A. Yes, sir; it may have been a little bit smaller. 

Q. You stated that the brakeman, in operating the brake, would 
stand upon this side and pull it over this way, so that the dog would 
catch as he pulled it around? © 

A. Yes, sir. 

Q. I will ask you whereabouts on the car this dog was placed ? 

A. The dog was generally placed right underneath here (indiecat- 
ing), so that the end would balance a little bit, and it would always 
catch. ; 

Q. Was it necessary in operating the brake in order to catch the 
dog for the brakeman to put his hand on the dog and_ push 


| 
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164 it up, or would the weight of the dog itself keep the dog in 
its place? 

A. It would where it was balanced right. 

Q. The dog was hung in the middle so that one end was heavier 
than the other? 

A. Yes, sir; hung in that shape (indicating). 

(. In operating the brake the brakeman could use both hands, 
could he? He was not obliged to put one hand on the dog to use 
it, was he? 

A. Not necessarily, although where the dog is screwed too tight 
and does not work well he would turn the wheel as far as he could 
and attempt to hold it as well as he could and then put the other 
hand up and take hold of the dog and push it up. 

Q. Was the portion of the hole in which the shaft had been put in 
broken out any? 

A. The edges of the timber were torn and this side of the car was 
torn around the hole; that would necessarily be the case if the rod 
came out; that is all I could say in regard to it. 

(. I will ask you if there were any washers on the inside next to 
the timber, or was simply the dog caught right through against the 
wood ? 

A. My recollection is that there were washers only; that I have 
examined since. 

Q. That washer was for the purpose of preventing the dog from 
wearing the timber? 

A. Yes, sir. 
165 Q. Do you say that the shaft running through there, 
through the wood, added to the strength of the brake in any 
particular manner, or was it for the purpose of keeping the shaft in 
its position and the weight of the chain or the power of the brake 
bore down all the hands on the outside wood or the inside? 

A. It bore down upon both equally. I suppose it was intended to 
a down upon both equally. 

Do you know what time this train started from Fort Wayne 
Ae. night ? 

A. If my recollection is right it started ahout seven ten—ten 
minutes past seven in the evening. My recollection is that they left 
on time. 

Q. Was it before dark ? 

A. Yes, sir. 

Redirect examination by Gen. KENNEDY: 

Q. Do you know who the inspector employed by the company in 
in the vards at Fort Wayne is—his name ? 

A. Ido not know; I do not know the name- of any of them. 
There are a number of them, but I do not know the names of any. 

(). How many inspectors are there in the employ of the company? 

A. Possibly seven or eight. 

Q. What are their duties ? 
166 A. There duty is to examine trains to see their condition— 
the cars, boxes, axles, wheels, crowbars, ete. 
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Q. Everything connected with the ear? 
A. Well, I could not tell to what extent. I know I have seen 
them examining the rolling part of the car. 


Recross-examination by Mr. CHAPIN: 


Q. You say there were inspectors there for the company; were 
they good, competent men for their business? 


Counsel for plaintiff objected to the question as incompetent, irrel- 
evant, and immaterial. The court overruled the objection. 


A. They have been there for some time; that is all 1 know. 

Q. I will ask you, so far as you know, whether they were men 
that were competent for their business, and careful men? 

A. They were, so far as I know. 

Q. Were the cars of the Grand Rapids and Indiana Railroad Com- 
pany inspected by these men? 

A. All cars that came into that yard were inspected by these men. 

Q. I will ask you whether the Grand Rapids and Indiana Rail- 
road Company use the same yard that the Pennsylvania Company 
does? 

A. The Pittsburgh Company? 
167 Q. Yes; the Pennsylvania Railroad Company; it is called 
the Pittsburgh, Fort Wayne and Chicago Railway Company. 

A. Yes, sir. 

Q. The same yards were used ? 

ie ( 2 

Q. And the inspectors were the inspectors that both roads used? 

A. Yes, sir. 

Q. Do you personally know whether this train of cars was in- 
spected that night before it started out? 

A. I do not, personally. 

Q. That is, you did not see it inspected ? 

A. No, sir; I did not see it inspected. 

Q. Was it not the habit and usage of the company to receive 
loaded cars from the Pittsburgh, Fort Wayne and Chicago Railway 
Company and forward them on its road to their destination ? 

A. Yes, sir. 

Q. Do you know whether this car upon which the brake was, the 
giving way of which injured the plaintiff, was a car that had been 
taken from the Pittsburgh road or not? 

A. I could not state whether it was or not—thatis, to my personal 
knowledge, I did not see the bill. 

Q. Was it not a Union Line car? 

A. That is my recollection. 
168 Q. Did the Grand Rapids and Indiana road own any Union 
Line cars? 

A. They did not. 

Q. Was not this car sealed ? 

A. It was. : 

nd State what you mean by sealing, so that the jury will under- 
stand it. 


ca 
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A. A seal is of different forms, but upon this car, if my recollec- 
tion serves me right, it has a wire that is passed through the lock 
or clasp after the car doors are fastened, and a metal bulb, I would 

‘all it, is fastened over this wire and pressed together with a stamp, 
forming a kind of a seal with the initials and dates on it, on each 
side of this seal. 1 do not know as it is necessary for me to give 
what a seal is in law, but that is the way they are in this case, if my 
memory serves me right. 

Q. This seal w as put on the lock of the door on the car, was it 
not? 

A. Yes, sir. 

(). State to the jury, when that door was locked and the seal on, 
if there was any method of getting into that car without breaking 
the seal and unlocking the door. 

A. There was none. There was no way of getting into the car 
without breaking the seal. 

Q. Were these Union Line cars generally used upon the railroads 
centering at Fort Wayne? 

A. Yes, sir; they were. 7 
169 Q. Were they reputed to be safe and properly manufact- 
ured ? 

A. They were considered so. 

And further the witness saith not. 


The plaintiff rests. 


Whereupon the defendant, to maintain the issues on its part, gave 
in evidence to the court and jury as follows—that is to say: 


Patrick 8. O’RourKgE, called for the defendant, being first duly 
sworn, testifies as follows: 


Direct examination by A. A. Cuapry, Esq.: 


(. Where do you reside ? 

A. Fort Wayne, Indiana. 

- W hat is your occupation ? 

. Railroad man—superintendent of the Southern Division of 
the | Grand Rapids & Indiana Railroad Company. 

(). How long have you been in the railroad business ? 

A. Since the Ist of January, 1855. 

®. What other roads were you employed upon, if any, previous 
to a connection with the Grand Rapids and Indiana road ? 

. The Pittsburgh and Fort Wayne, the Michigan & Lake Shore, 
wid roads through the northwestern portion of Michigan. 
Q. How long have you been division superintendent of 
170 =the Grand Rapids and Indiana Raiiway Company ? 
A. Since the Ist of May, 1876. 

Q. State whether or not you were at Rome City the night upon 
which the plaintiff was injured, as has been testified here before the 
jury. 

A. I was 


; 
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Q. Where were you when you first received any information of 
his injury ? 

A. I was in bed at the hotel. 

Q. State, without my asking questions in detail, what you did and 
what you saw there, giving a history of all the circumstances ? 

A. I had gone to bed a short time and I| heard a freight train com- 
ing, or supposed it was a freight, as it was about the time they 
usually came, and the noise of the train sounded as though it had 
stopped, and immediately after the stoppage of the train I heard a 
noise as though some one was calling out in a loud voice. I did not 
mind it for two or three calls, but as it continued—I think four 
or five calls—it struck me some one might have been injured, and 
then I reflected a moment and I thought perhaps it was a bt of 
boys, as there had been some sort of exercises there that night.’ | 
thought it might arise from that; so I lay still a few minutes, and 
I remained in bed a short time; then I heard some one coming up 

_ into the hall and calling the porter, who slept in a room con- 
171 venient to where I was, and I got out of bed and went to the 
door of my room and I inquired what the matter was, and 
whoever it was that called the porter said that one of the brakemen 
had got injured. I at‘once puton my clothes and went down to the 
station, and when I got to the station-room they already had the 
young man in the waiting-room, and there was quite a crowd of 
people gathered in around him, and I heard that he had one of his 
limbs crushed. I ordered a portion of the people out of the room 
for the purpose of giving him air, and I found that he had two 
physicians in charge of him—local physicians of the place. I asked 
them if there was any immediate necessity for doing anything with 
the limb, and they said not—not until reaction would take place. 
I then telegraphed for our physician at Kendallville to come up. I 
told the local physicians to keep him as comfortable as possible, but 
not to do anything with the limb unless actually necessary until the 
other surgeon came. I then ordered the engine that was on this train 
on which the young man was injured sent to Walcottville, about three 
miles from there, for a physician who was there that I had more per- 
sonal knowledge of, he being regularly in the practice, and theengine 
went after that physician, and I think brought him back. After I had 
done that I then went out to look about the cars tosee how the 
172 accident occurred, and I found several parties—%ix or eight— 
standing on the ground near the end of the car, and they had 
thechain in their hand and the hoop of the wheel, and the chain was 
attached to this rod here (indicating), and the hoop, a portion of the 
spokes, and a small piece of the rim remained, and they had that 
in their hands and was examining one of these breaks; it was broke 
across here—this portion (indicating). 

Q. State, in connection with this, whether the bracket was like the 
one that you have here. 

A. Not exactly; that one had square corners and was similar to 
this, though not exactly like it. There was no web in here; it was 
broken off in that condition (indicating), leaving these two pieces 
that were bolted on the car still on the car, and the opposite pieces 
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that were broken off attached the shaft and hoop. When I got to 
the end of the car there was a lot of men standing there and they 
had this piece up there (indicating) in their hand and were exami- 
ning one of these portions of the brace, and said there was a flaw in 
it. lI walked up to whoever had it in his hands and took it out of 
his hand, and with the light that was there, holding it close to the. 
lantern, I picked it with my finger-na:l, and | remarked, There is no 
flaw here; this is where it has been dragged on the sand and 
173 _— the sand has touched this portion of it; it is a little longer 
than the rest, and I sical the sand out with the end of my 
finger and it came out readily. I then said, “ Gentlemen, we can 
very readily settle this question.” The opposite portion of the break 
is onthe end of the car, and I at once climbed on the platform, about 
four feet from the ground, and the bracket or brace attached to the 
car is about four feet up from the platform, perhaps a little more or 
less, leaving it about eight feet from the ground up to the bracket. 
I climbed up on the end of the car, and when I got on the platform 
I asked the gentleman who had the lamp in his hands to give it to 
me, and I stood up close to the bracket and examined both breaks, 
and I am positive there was not a particle of sand, crack, or rust 
there,and | turned around to the gentlemen there and [said “Gentle- 
men, this settles the question; this is a clean break; get up here 
and examine it for yourselves; you can see as well asI can.” I 
called to them twice, I recollect distinctly, but no one got up, and I 
then handed the lamp down and climed down off of the car. After 
getting down I again picked up this broken part, and some of the 
men still remained there, and [ showed it to the portion that re- 
mained there and said to them, “Any of you can see clearly for your- 
self, if you will get up and examine it, that it is just as I have 
174 said,” but no one did SO. 
Q. What do you say now as to whether or not there were 
any flaws there? 

A. I say most distinctly that there was not any flaw, not even a 
crack the size of a hair, in any one of these braces. 

(). State whether there was anything in the external appearance 
of the iron of that bracket that would indicate any weakness about 
it or that it was unsafe. 

A. Nothing that I could see; nothing in the bracket in any way, 
shape, or martner. 

Q. Was this car one of the defendants company’s cars, or what 
was it? 

A. It was a Union Line car. 

Q. What company owns those cars? 

The Union Line Company ; I believe they are owned by the 
Pennsylvania Company proper; they pass over that line, but as — 
the actual ownership, of course, I do not know. 

(). State whether or not that car was sealed that night. 

A. I do not know positively, only from our records; as to going 
personally and examining it, I did not. 

Q. You may state whether from an external inspection of that 
brake and its appliances, its attachment to the car, it could be de- 
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termined how the shaft of the brake was fastened on the inside of 
the car—from an inspection externally. 

175 A. No, sir; no person from the external appearance would 
know whether the key was in there or not. 

Q. State if, after the arm was broken, there would be sufficient 
strength in the wood to hold the wheel in its position so as to pre- 
vent its falling. 

A. The tension that would break from any cause these brackets 
(indicating), if they were sound, would, if the shaft did not pull out, 
snap it off undoubtedly at once. 

By Gen. KENNEDY: 

Q. Please state that over again. 

A. If these brackets broke (indicating), and that (indicating) 
broke down suddenly at once, the probabilities arg that it would 
snap off the arm of the shaft here, or if it did not do that the power 
that would do that might probably pull off the key. That I do not 
know anything about, of course. 


By Mr. CHAPIN, resuming: 


Q. Is that arm made of wrought or cast iron? 

A. It is a wrought-iron arm. 

Q. State whether the end of the shaft there from the cog-wheel 
out—the rachet-wheel—is the usual length, or whether they are 
longer sometimes. : 

A. They vary; different roads have different wheels; some of 
them may be a little longer. 

Q. How about the part that goes through the car? 
176 _A. That is about an average thing. There is only three 
inches of wood to go through. There is an inch siding and 
there is a 2 x 4 post put in on the inside of the car, which is usually 
used, so there would be only three inches of wood. 

Q. Did you look into the hole from which that shaft came out? 

A. I looked there, and my recollection is that the siding was up 
and down, and when the journal came out suddenly it had taken 
the edges off of the siding, stripping off a piece at the top end an 
eighth of an ineh thick and growing thinner as it went down—that 
is, where the end of the axle would catch it—and ripped off a splinter. 
Beyond that there was no break. 

Q. Where it came out it just took off a splinter? 

A. Yes, sir; where it came out it ripped off a splinter off the 
weather-boarding and took it off. 


By the Court: 


Q. Was that axle broken in this accident? 

A. No, sir; the axle was not broken. The break that caused the 
accident was the break in the brace, and when the wheel broke down 
this portion of the wheel (indicating) struck against either the rail 
or the end of the ties, and the train still ran on some distance and 
bobbed it along and broke some portion of the rim, it being cast 
iron, and dragged that along. 
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. ’ > . : . 
By Mr. CHAPIN, resuming: 
177 @. Have you ever been a brakeman ? 
A. I have broke, but never was a brakeman. I have been 
a freight conductor, and in that capacity have had a great deal to 
do with brakes. 

Q. On your road at the time this plaintiff was at work there what 
was the duty of the brakeman, as to seeing whether brakes were in 
order or not and reporting when they were not in order? 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 

The Court: The witness can state whether there was any certain 
rule or not. 

A. Different roads have different rules. Do you want me to testify 
as to the duties of a brakeman ? 

Q. Yes. 

The Court: 

Q. Have you any written or printed rules? 

A. Yes, sir; and outside of them we have a traditionary rule, as 
to the duties of the men, that all railroad men are supposed to under- 
stand. 

By the same: 

Q. In other words, you mean that all of the rules are not in print? 

A. No, sir; not all the details. There are only certain rules as to 
very important matters, but the general routine duties of the men 


they have to learn. One learns it from another, and they 
178 become accustomed to it in the transaction of their business. 


By Mr. CHAPIN: 


Q. State what the duties of a brakeman were, as to examining 
brakes and reporting when they were out of order. 


Counsel for plaintiff objected to the question as incompetent, 
irrelevant, and immaterial. 


Q. Are your rules written or merely practice’? 

A. We have some written rules on the subject and some ar- not. 

By the Court: So far as they were written it can be proved and 
so far as it was practice you may state in regard to that. 

The Wirness: The duties of railroad train hands, conductor and 
brakeman—there is no difference as to their duties; it is a portion 
of their duties to pay attention to 


By the Court: 

Q. The question is whether there were written rules or not? 

A. There was no written rule at that time. The duty of train- 
men is to look after the condition of their train in all respects, and 
if they find anything wrong with the wheel, with the brake, with the 
frog, with the track, with the oil-box, or any part of the car which 


84 GRAND RAPIDS AND INDIANA R. R. CO. VS. OSMUN LILES. 


can be brought plainly in view and which a man can plainly see, 

his duty is to either fix it or notify the conductor. Well, if it is a 

brakeman, to find it out and call some one’s attention to the fact that 
a brake- joint is broken, that an oil-box is out of repair, or 

179 there is a hot journal, or that the brake-wheel is out of order, 
or that there is any thing the matter with the car. 


By Mr. CHAPIN, resuming: 


Q. When a brakeman operates one of these end brakes, where 
should he stand and how should it be operated? 

A. He should stand on the platform. Those projecting platforms 
are for the brakeman to stand on when brakeing what we call the 
end brakes. 

Q. It is suggested to me—I do not know how it is—in regard to 
that model that the end brake is on the wrong side of the car; that 
it is usually on the other side; how is that, if you know? 

A. No; I do not know that it is. 

Q. Where is the dog place? 

A. The dog is sometimes above and sometimes below, and some- 
times the ratchet is above and sometimes below the wheel. The 
ratchet is a piece of metal about that length—say six or eight inches 
long—and the end reaching over this wheel, for instance, is heavier 
than the opposite end, so it is supposed to set there. If it works 
readily it is always supposed to be set and holds its place there. If 
everything is working properly the ratchet would rest in the groove 
and would hold that groove in whatever position it was turned by 

the hands. Now, sometimes they work stiffly, and the brake- 
180 =—man has to put his hand in to set the ratchet, or, if it is a top 

brake, he puts his foot against it, as he cannot do it with his 
hand. 

Q. Did the defendant railroad company manufacture this car ‘ 

A. No, sir. 

Q. Or any part of it. I include the car and brake appliances. 

A. No, sir. 

-Q. State what the reputation of these Union Line ears were, as to 
construction and safety ? 

A. The Union Line cars are as good a class of cars as any in use, 
as a class. 

Cross-examination by Gen. KENNEDY : 

Q. Does your company build cars at all ? 

A. Yes, sir. 

@. And repair cars ? 

A. Yes, sir. 

Q. Now, the cars that run over your railway are not all of its 
manufacture or cars that your company own? 

A. No, sir. 

Q. All kinds of cars belonging to different companies run over it? 

A. Yes, sir; all the various connections and some away off. 

Q. Your company uses and operates all classes of cars that come 
to it? 


>. 


GRAND RAPIDS AND INDIANA R. R. CO. VS. OSMUN LILES. 85 


A. Yes, sir. 
181 Q. Loaded and unloaded ? 
A. Yes, sir. 

Q. You say you are the superintendent of this railway? 

A. Yes, sir. 

Q. That night there you were looking after the interests of the 
railroad company ? 

A. I was looking to see what caused the accident. 

Q. Were you not looking after the interests of the railroad com- 
any ? 
| A. I was looking after the interests of the young man who was 
injured first, and then I went out to see what caused the accident. 

(). What were you doing on the deadwood-? 

A. I went to see what caused the accident. 

Q. When you went out there and got up on the deadwood- or 
latform and called the people to get up there you were simply 
pereeee after the interest of the railroad company ? 

A. I was looking after the interest of truth, as an assertion had 
been made that there was a flaw there, and I climbed up and asked 
a gentleman there for a lamp and examined it up there. I was 
looking to ascertain the truth without any special view as to any- 
body’s interest; being superintendent of the road, I naturally felt 
an interest, possibly in the interest of the company, and also an in- 
terest in the employee, who we looked on at the time as one of the 

family. 
182 Q. At the time you got up there and spoke about these 
brakes you heard others about there remarking about them ? 

A. That there was a flaw ? : 

®. Yes. 

A. Yes; and then, to satisfy myself, I climbed up and asked for 
a lantern and looked at it and saw that it wasa clean break. 

(. But others examined it below and said there was a flaw at the 
same time ? 

A. Yes, sir; they said there was a flaw, and scattered off when I 
called attention to the other. 

(). You said that there was no flaw or crack the size of a hair. 

A. I say there was no flaw. 

Q. Have you got any inspectors for your cars? 

A. Yes, sir; at different places. 

Q. Where are they located ? 

A. Some at Richmond, Kalamazoo, and at various points. 

Q. At Fort Wayne? 

A. We pay the Pennsylvania Company for the inspection of our 
ears at Fort Wayne; we pay the company and they employ the in- 
spectors. 

Q. You say that night the pieces were all there of the wheel ? 

A. I did not say they were all there; I say there were portions of 
it there. 

Q. You spoke about the wheel being broke as it fell upon the 
track ? 

A. I said in all probability when it fell over it either struck 
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183 _ the track or ties, and in dragging along this part was broke 
off. 

Q. You do not know how it was broken? 

A. No,sir; I suppose it was either from the falling on the rail or 
dragging against the end of.the ties. 

Q. After the pieces were gathered up there did you have possession 
of them ? 

A. I saw them. 

Q. Did you not have possession of them and have them carried 
off ? 

A. I did not. 

Q. You did not have possession of any of them? 

A. No; not one single part. I do not know what became of the 
wheel or any piece of it. 

Q. If you were looking after the interests of the railroad company 
and knew that piece was a sound piece, and that one of the 
others said — was cracked at that time, why did vou not preserve it 
-and have it here ? 

A. The reason is I did not think it necessary to preserve it. I ex- 
amined it there on the car and asked others to come up and exam- 
ine it and settle the question, but they did not do it, and I deemed 
it was not necessary, and that it was a clear established fact. 

Q. After you had heard others assert that there was a crack in the 
wheel ? 

A. That was previous to a thorough examination. 

Q. After you had heard it you did not think it was necessary to 

preserve the piece to establish the fact that there was no crack? 
184 A. No, sir. 
Q. But permitted it to be taken away? 

A. It was lying there; I presume it was gathered up with scraps, 
as all such matters are. | 

Q. You say that this shaft that came out of the car just flayed a 
little splinter off of the side of the hole? 

A. Yes, sir; about that long—about an eighth of an inch at the 
top, and thinned out as it went down. 

Q. If that had not given away on the inside the weight of the 
wheel and this arm (indicating) and chain would necessarily have 
broken the arm going into the car, would it not? 

A. This brace (indicating), and this brace (indicating) also, is what 
holds this brake in its place. This portion (indicating) rests merely 
on the inside of the timber for a down pressure; if the hole 
wears that strip of timber is taken out and another put in its 
place. This (indicating) is simply for the down pressure. When 
this (indicating) breaks off suddenly with a heavy pressure it would 
naturally break this arm off (indicating). 

Q. That is your supposition ? 


A. That is my opinion from my knowiedge of the business. 
Q. I will ask you why it would break that off there (indicating) ? 


A. The snap would break it off. 
Q. What would keep it from pulling out of the car? 
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185 A. The sudden snap would be as likely to break it off, even 
if there was no pin. 

Q. You say the tension of the chain would have a tendency to 
break off that piece (indicating). If the tension was taken off by 
this (indicating) dropping down would not that take sufficient ten- 
sion off so as not to break it? 

A. The tension would be too sudden. 

Q. How much tension would be taken off by the dropping down 
of the wheel? 

A. The snap would be so sudden with the weight of the man with 
it. 

Q. Is that sufficient to hold the weight of a man? 

A. They do generally. 

Q. Without that you would not get much power on the brakes? 

A. They get power on the brake, but many of them are in the 
habit, after they set the brake up fairly tight, to get an additional 
new hold they swing their whole weight on it. Others, not being 
satisfied, carry sticks in their cabooses, and they carry it in their 
belts or through their suspenders, or they carry it in their hands to 
assist them with the brake. 

Q. That is not allowed on your road, is it? 

A. Ihave seen them do it; I guess it is not proper for them to do 
so. ‘They heave a stick, and they run that between the spokes and 
swing out on it. 

Q. Did you examine the shaft of the wheel that night that 
186 went into the car to see whether there was a pin in there or 
not? 

A. There was no pin in it. 

(). Was there a burr on the end of it? 

A, No, sir. 

Q. Was there any thread cut for the burr? 

A. That I could not say. 

Q. Is it not perfectly easy from the inside of a car to inspect and 
see if the brake is all right and in shape there ? 

A. From the inside? 

(). When the ear is unloaded? 

A. Of course, when it is unloaded it is. 

(. When the car is loaded is not it easy to inspect it ? 

A. Not when they are sealed cars. For instance, if that car was 
loaded at New York or Philadelphia 

Q. (Interrupting.) If the seals were off, and that car loaded as it 
was that night, would not it have been easy to inspect it? 

A. When the car was loaded and sealed ? | 

(. If it was loaded as it was that night would not it have been 
e: sy to inspect it if the car door was open ? 

. If the car was not sealed a man could go and inspect it ; there 
is no question about that. 

Q. You say the duties of the brakeman and trainmen are to gen- 

erally look after the train, track, ete.? 
187 A. To look after the property of the company, their own 
safety, the property of those im transit over the road, ete. 
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Q. To the best of their skill ? 

A. Yes, sir. 

Q. Since this accident occurred you have printed rules for your, 
company ? 

A. Yes, sir. 

Q. And you have put this in particularly as one of the rules they 
must observe ? 

A. Yes, sir. 

Q. Before that you had no written rule in regard to that? 

A. Before that we had no written rule on that subject, and that is 
an extra precaution. When the railroad was first started we did 
not have half the rules we have to-day, and that very rule was added 
not any more for the interest of the company than for the protection 
of the employees. 

Q. Is it not a fact that on account of this case you made that par- 
ticular rule and printed it in 1883? 

- A. No; if we had done it on account of this particular case we 
should have done it immediately. It arosein that way. We found 
some of the employees were inclined to say that they did not think 
it was their duty; in other words, they did not have sense enough, 
and we had to put it down, and we printed the rule so as to call 

especial attention to it. 
188 Q. Do you mean to say that the men you employ have not 
sense enough to attend to their business ? 

A.. I did not say that. The same would apply to railroad em- 
ployees as to others. 

Q. Don’t you, as a rule, try to employ the most sensible men ? 

A. Yes, sir; we are like all others. We all have some regulation 
and pay the same amount of salary, and, as a matter of course, seek 
out for the best men. 


And further the witness saith not. 


Danie M. Hayes, catled for the defendant, being first duly sworn, 
testified as follows: 


Direct examination by Mr. Cuaprn: 


@. Where do you reside? 

A. I reside in Fort Wayne. 

. What is your business? 

A. 1 am a passenger conductor on the Grand Rapids and Indiana 
R. R. 

Q. Where did you reside in 1881? 

A. Fort Wayne, Indiana. 

Q. Were vou the conductor of this freight train on which the 
plaintiff was injured ? 

A. I was. 

Q. What time did you leave Fort Wayne? 

A. Our leaving time was 7.10, to the best of my recollection, and 
we left on about that time, I think. 

Q. Where was your train going ? 
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189 A. To what we called the east yard, Fort Wayne, Indiana. 
Q. Did you go down there while the train was coming up 
and start with it from that place ? 

A. Yes, sir: I did. 

Q. Was the plaintiff there? 

A. Yes, sir. 

Q. About what time did you go down? 

A. I do not remember exactly that day, but usually about 30 
minutes before leaving time. 

Q. ‘Then some time about half past six ‘ 

A, Yes: or 6.40. 

Q. Do you recollect what kind of a day it was—whether it was 
clear or not? 

A. Yes, sir; it was a clear day. 

Q. State whether it was daylight or not when you started. 

A. It was daylight. 

Q. To what point did you get when it became dark that evening? 

A. I could not say as to that. It was the 27th day of June, one 
of the long days. 

(). State whether you were on time. 

A. Yes, sir; I left the yard but a few minutes late. 

Q. Do you recollect the time you would have got to Huntington? 

A. | could not say. 

Q. What would have been your time? 

A. I presume our time would have been 7.50 or 55. 
190 (). State what you know about this young man’s injury at 
the time you got to Rome City. 

A. This young man was whiat we call the rear brakeman, and 
as we came into Rome City he got out to make the stop for the 
water-tank, which is a regular stopping place for the trains to get 
water. He got out and:was making his stop and set some two or 
three brakes, and I was sitting on the east side of the caboose and 
sitting inside, and I was not paying much attention to him; the 
evening was quite dark. I remember it very distinctly, and as we 
went down to the water-tank I noticed that we were getting a little 
bit by, and I looked out and I saw the headlight of the engine re- 
flected on the tank and I saw that it passed, and just as we passed | 
heard somebody call me by name, and [ listened a little bit and | 
looked out, and I. could still hear it, and I got out on the ground 
and I could still hear somebody calling me by my given name, and 
it struck me that possibly my brakeman must have fallen out, and 
I went back to assist him, and I met the other brakeman and we 
went down and walked back to where we heard him call, and he 
was calling as we walked to him, and we went to him and took our 
cushion, and we found that he had fallen down the embankment at 
the edge of the water or lake there, and we went down and picked 
him up and laid him on the cushion and carried him down to the 

depot at Rome City. 
19] Q. On whieh side was he? 
A. On the east side of the track. 

Q. Then you took him into the depot? 

12—s8 | 


; 


90 GRAND RAPIDS AND INDIANA R. R. CO, VS. OSMUN LILES. 


A. Yes, sir. 

Q. Did you see the brake ail the appliances ? 

A. No, sir. I did not pay any attention to the brake at all. I 
was very busy after we had taken him into the depot, of course ; 
then the : anxiety was to get medical aid for him. I went up to the 
hotel to get the porter, and while I was calling for the porter I heard 
Mr. O’Rourke get up, and he came out and called me by name and 
asked me what was the matier 

Q. Were you present when Mr. O’Rourke got up and examined 
the brake? 

A. No, sir; I was not. 

Q. Were you here yesterday when the plaintiff testified ? 

A. Yes, sir; I was. 

Q. Do you recollect of c: alling out to him after the signal had been 
given for brakes that the train was going to get by ‘him; that he 
could not handle it? 

A. I made the remark to him as I was out standing on the plat- 
form of the caboose, [ says to him, “ Oscar, they are going to get 
away from you, ‘and he just climbed up on the car and set thie 
brake, and I was standing on the platform and I turned around and 

shut the caboose brake. 
192 Q. Do you know how many cars in front of the caboose this 
car was? 

A. It was the third car from the caboose. 

Q. State how many brakes there were between that car and the 
caboose. 

A. There were two brakes ; there was a brake on each car between 
the caboose and the third car 

Q. How many rakes were there on this particular car ? 

A. Well, I could not say positively, but I presume there were two. 

Q. The one an upright and the other an end brake ? 

A. Yes, sir. 

Q. Did you go to Walcottville for Mr. Wilson ? 

A. Yes, sir; Mr. O’Rourke ordered us to go there. 

@. You may state whether this car was ses valed or not. 

A. That car was sealed ; ves, sir. 

Q. Have you got the original way-bill of that car ? 

A. My train-book is there; it shows the car was locked and 
sealed. 

Q. State from what point to what point that car was billed. 

A. It was billed from New York city to Kalamazoo, Michigan. 

Q. In reaching the defendant’s road at Fort Wayne what road did 
it pass over, the Toad immedi: itely coming into Fort Wayne? 

A. The P., F. W. & C. 
193 Q. The Pittsburgh, Fort W ayne and Chicago R’y Co. 
A. Yes, sir; operated by the Pennsylvania. C ompany. 


And further the witness saith not. 
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LoreNzO L. Wriaut, called on behalf of defendant. 
Direct examination by Mr. Cuapiy: 

Q. State what were the duties of trainmen—of brakemen—upon 
those freight trains in regard to examining brakes? 

A. Their duties were these: It was always understood that the 
duty of the brakeman was to look over the train to see that the 
couplings were properly made, and see that such brakes as they 
would be likely to use were in proper condition both for use and 
safety. 

Cross-examination by Mr. KenNepy: 
Q. Such brakes as they would be likely to use? 
A. Yes, sir; that they were likely to use. 
(). Not to examine the whole train? 
. It was not generally done ; it was not understood that they had 
to examine every brake on the train, but such brakes that in all 
probability they would be likely to use. 

Q. Wherea train is going down hill very rapidly and down grade 
they sometimes use some brakes then they don’t anticipate ? 

A. Yes, sir. 

Q. Then, if an extra brake was called for, that would be 
194 outside the brakes that they would be in the habit of using 
ordinarily with the train ? 

A. I can only speak from my own judgment in regard to such 
things. Knowing the road as I do, I should make an allowance 

(. (Interrupting.) You are simply speaking from your own Judg- 
ment? 

\. I should make an allowance for all grades and stops. 
Q. You are not speaking from any rules? 

A. No. 

Q. But your own experience ? 

A. Yes, sir. 

Q. And from your knowledge of the road ? 

A. Yes, sir. 

By Mr. CHAPIN: 

Q. In using the brakes what brake would the rear brakeman 
generally use ? 

A. He would use the brake that was handiest to get at from the 
caboose. He works from the caboose forward as many brakes that 
he would discover from the speed of the train would be required to 
hold it and the length of time and distance he would have to 
stop it. 


> 


And further the witness saith not. 
Defendant rests. 
The end. 


And this was all the evidence given to the jury in said cause; and 
thereupon, at the proper time, the defendant moved the court 
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195 to give to the jury the following special instructions in writ- 
ing, prepared and presented by the defendant, but the court 

refused to give each and all of said instructions, and did not give 

them nor either’ of them, and which instructions are in these 
words: 

196 The defendant requests the court to give the following in- 
structions to the jury in this cause : patiah 

1. The plaintiff sues the defendant to recover damages for injuries 
received by him in the discharge of his duties as a brakeman on a 
freight train while in the discharge of his duties as a brakeman on a 
freight train while in the employment of defendant. 

The gist of the plaintiff’s action is the negligence of the defend- 
ant railroad company. The burden of proving the alleged negli- 
gence rests on the plaintiff, and in order to recover he must establish, 
by a preponderance of the evidence— 

Ist. That his injuries were received by negligence of the defend- 
ant; and, 

2dly. That his injuries were received without any fault or negli- 
gence upon his part that contributed to the same. 

2. If you find that the weight of the evidence is in favor of the 
defendant, or even that it is equally balanced, then your verdict 
should be for the defendant. 

3. If the plaintiff was in the employment of the defendant 

197 railroad company at the time he received the alleged injuries 

the relation between the parties was that of master and serv- 

ant,and the determination of the liability of the defendant involves 

the question of the duty of the defendant as master to the plaintiff 
as its servant. 

4. Asto the duty of defendant towards the plaintiff as employé 
at the time of the injury the court instructs you that the railroad 
company was not bound to provide cars or machinery that were 
absolutely safe. 

). The master does not guarantee to the servant the soundness 
of machinery nor insure against accidents. 

6. The law imposed on the defendant only the obligation to use 
reasonable and ordinary care, skill, and diligence in procuring and 
furnishing suitable and safe machinery. 

7. What is reasonable and ordinary care depends upon the par- 
ticular circumstances of each case. In this case it is claimed by the 

defendant railroad company that the car whieh had the de- 
198 fective brake, the giving way of which caused the plaintiff to 

fall off the car and thereby receive the injury, was a loaded 
car received from another company; that it was received at 
Fort Wayne loaded with freight for Grand Rapids, in the State of 
Michigan, and that the car when so received was sealed or fastened 
so that no inspection could be had upon the inside of the same as 
to the condition of the braking apparatus without opening and un- 
loading the car, and that the defect, if there was any, could not be 
detected by ordinary and reasonable care in an external inspection, 
or, if it could, that the defendant had in its employ a competent in- 
spector of cars at Fort Wayne whose duty it was to inspect the 
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same; that said car inspector was a fellow-servant of the plaintiff, 
and if there was any negligence upon his part it was the negligence 
of a fellow-se rvant, for which the defendant is not liable. 

8. If there is evidence tending to establish these facts the court 

instructs you that the defendant is not responsible for latent 
199 = defects in the car or brake. By latent defects is meant such 

as could not be discovered by a careful and reasonable in- 
spection. 

9. If the car was received from another railroad company already 
loaded the defendant had a right to presume that the car was con- 
structed of proper material and in a proper manner and that it had 
passed the inspection of some one of ordinary skill in such matters 
and was reasonably fit for the use to which it was devoted when so 
received. 

10. It is not negligence for a railway company, in the ordinary 
course of business, to receive and transport loaded cars of other 
roads in general use, and if the defect in the brake or its appliances 
was not such as could have been discovered by a reasonable exter- 
nal examination, and there is no evidence that the defects were 
known to the defendant railroad company’s proper officers or em- 
ployees, it was not the duty of the defendant to unload the car to 
determine whether there were any defects or not. As already stated, 
the defendant had a right to presume there were none. 

11. If the defendant railroad company had a competent 

200 gpd careful inspector of the cars used on the defendant's rail- 
road at Fort Wayne whose duty it was to examine the cars 

and see that the brakes were in good repair and safe condition, and 
the injury occurred through the failure or negligence of such in- 
spector to perform his duty, then the court instructs you that the 
defendant is not liable for the injuries received by such negligence. 

12. When the plaintiff entered into the service of the defendant 
aus brakeman he undertook to run all the ordinary risks incident to 
his employment, including his own negligence or that of his fellow- 
servants who are engaged in the same line of duty, provided the 
company had taken reasonable care and precaution to engage com- 
petent servants to discharge the duties assigned them. 

13. When the plaintiff engaged as a brakeman for the defendant 
he is presumed to have done so with a knowledge of and a taking 
of all the risks of its ordinary hazards, either from latent defects in 
the machinery and appliances or the ordinary dangers In using the 

same. 
201 14. It was the duty of the plaintiff to see for himself that 
brakes and appliances which he was using were in repair, so 
far as this could be done under the circumstances of the case. 

The defendant railroad company was under no higher duty or 
obligation to provide for the safety and protection of the plaintiff 
than the plaintiff was to have a care for his own safety. 

15. The condition of the brake was a matter under the special care 
of the plaintiff as brakeman, and it was his business at all times to 
see that it was in a fit condition for use,so far as it was practicable 
for him to do. 


94 GRAND RAPIDS AND INDIANA R. R. CO. VS. OSMUN LILES. 


16. If the evidence shows that the defendant was the owner of the 
car upon which was the brake the giving away of which it is claimed 
caused the injury to plaintiff, but that defendant had received it 
from another railroad company in the’ regular course of business 
loaded with freight, and the doors locked and sealed, so that it could 

not be opened without breaking the seals; that said car was 
202 so received to be transported by defendant over its railroad 
to a point on its road, and that cars of the kind of the car in 
question were in general use on railroads throughout that section 
of the country and reputed to be safe and properly constructed, and 
there were no visible defects which might have been discovered by 
an ordinary inspection without breaking the seals and opening the 
ear, and there were no visible defects in the material or the condi- 
tion of the brake, and the defendant had no notice, knowledge, or 
information of any defect prior to the injury, it would not be negli- 
gence for which the defendant company would be liable, because 
the said car or its brake and attachments were manufactured of 
defective materials or in an improper manner. 
17. If the plaintiff was guilty of any negligence or omission of 
duty that contributed to the injury he cannot recover. 
CHAPIN & O'ROURKE, 
Alt’ys for Def't. 


203 To which ruling of the court in refusing to give said in- 

structions or any one of them to the jury the defendagt then 
and there at the proper time excepted, and the court then of his mo- 
tion instructed the jury as follows: 


Charge of the Court. 


GENTLEMEN OF THE JURY: I invite your attention while I give 
you such instructions in reference to the law of the case as I deem 
pertinent to the issues. Whatever I say in reference to the law it is 
your duty to accept and abide by. So faras questions of fact are con- 
cerned, the credibility of witnesses and influences to be drawn from 
the proofs, you are the sole judges. 

The plaintiff in this case claims that, while employed as brake- 
man on the road of the defendant, he was injured by reason of the 
defective condition of the brake, causing it to become detached from the 
car and precipitating him under the wheels, and that the company 
was negligent in permitting the brake to be in this unsafe condition, 
and that by reason of this negligence the company is liable to him 
for the damage which he has suffered. 

Now, there are certain principles of law applicable to such ques- 
tions, and I proceed to give them, as I deem them pertinent to the 

present inquiry : 
204 The defendant, by reason of having employed the plaintiff 
to work for it as a brakeman upon its road, became bound by 
certain duties to the plaintiff. Its duty was to furnish safe machin- 
ery for the plaintiff to operate with. This duty, as has been ex- 
pressed, is said to be important, and the degree of diligence in its 
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performance the greater in proportion to the dangers which may 
be encountered, and it has otherwise been expressed as a “ high” 
duty. 

The duty to an employee, however, is not the same as that to a 
passenger. A carrier of passengers is bound to exercise the highest 
degree of diligence practicable. The duty to an employee is not so 
high as that. It has simply to exercise what, under the circum- 
stances, is reasonable diligence to secure the safety of its employees. 
The employee, on the other hand, when he takes employment upon 
a railroad or in connection with machinery of a dangerous charac- 
ter, assumes the danger of the ordinary risks incident to the busi- 
ness. It is implied in his contract of employment that, if he suffers 
an injury by reason of any ordinary accident incident to the busi- 
ness and which was not caused by the negligence of the company, 
he takes the consequences upon himself, and he has no right of ac- 
tion against the company. 

Now, the particular negligence charged against the defendant in 

this instance is that it suffered a defective brake to remain on 
205 one of the cars upon which this defendant was employed. It 

is claimed that the brake was defective in three particulars, 
viz.,in the rim, in the brace, and in the failure to havea pin in the 
end of the axle, which passed into the car. The implement has 
been presented and so described before you that I have no doubt 
that you know to what I refer. 

Now, then, the burden of proof is upon the plaintiff to show— 

1. That he suffered an injury; about that there is no question. 

2. ‘That there were defects in the brake, such as he has described 
in his complaint or some of them. 

3. That these defects either caused or contributed to causing the 
injury which he suffered. 

4. (Which presents, perhaps, the principal question in the case.) 
That the defendant either knew or ought to have known of the ex- 
istence of these defects, and was guilty of negligence in not having 
them corrected. 

Now, then, passing by the first proposition (the injury), about 
which there is no question, the second is, What flaws were there in 
this brake? It is claimed that there were some in the rim. Well, 
if there were, did those contribute to the injury? If they did, then 
it may be material to consider them. If they did not they may be 

passed by as immaterial. Were there any flaws in the rim, 
206 and do you believe that if there were that they had anything 

to do with this accident? Did therim break in the hands of 
the brakeman, or was it broken after the accident and by reason of 
being cast down on to the railroad track? If the latter, then the 
Haws in the rim would be immaterial, except possibly in this aspect, 
namely, in determining the question whether or not the company 
was negligent in finding out the other flaws which really caused the 
injury, if there were any such; but, observe, not necessarily that. 
It might be that the company observed the flaws or its agent who 
inspected the car (and [ will speak of the agent at Fort Wayne, 
because that is palpably the place where the inspection ought to 
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have occurred in this case, and it is not disputed in evidence that 
the defendant did employ inspectors at Fort Wayne, viz., the em- 
ployees of the Pennsylvania Company, to inspect for it, and in re- 
spect, therefore, to that inspection this company became liable for 
the employees of the Pennsylvania Company the same as though 
they had been its own employees); then I say, even supposing there 
were defects in the rim, yet if they were not such as to apprehend 
any danger reasonably to be expected, they might have been passed 
by as immaterial and affording no cause to suspect the existence of 
other flaws in other parts of the machine; but that is a ques- 
207 ‘tion of fact for you to determine, and I will come to the bear- 
ing of it further along. 

Of course, if the flaws in the rim did contribute to the injury, did 
tend to bring about this accident, and the company ought to have 
seen those flaws, but through the negligence of its employees failed 
to see them, the company is responsible for that negligence. 

Passing from the rim to the brace, the testimony doubtless satis- 
fies your mind that the brace broke, and probably that this ina 
large degree contributed to the injury, if it was not the primary 
and main cause of it. 

Now, then, there is a dispute between counsel and a difference 
between witnesses upon the question whether there were signs of an 
old flaw in that brace. Some of the witnesses have testified, some 
by deposition and some personally before you—one or two perhaps— 
that they saw evidences of a flaw in that piece of the brace that 
fell down upon the ground. On the other hand, Mr. O’Rourke 
has appeared before you, and has testified that he examined that 
piece of the iron more particularly than the others by applying his 
nail to it, and that further to satisfy himself he examined the other 
piece of the iron which remained attached to the car, and he says 
that there was no flaw. 

Now, gentlemen; here is a question of fact and, perhaps, the first 

material question of fact for you to determine: Was there a 
208 flaw there or not? It is for you, as sensible men, to take this 

testimony and say what you believe to be the truth in that 
respect. 

Was there a flaw in the iron? Well, if there was not, then, of 
course, there is no liability arising against the company on that 
account, unless the material. itself was so defective as to be easily 
broken, but unless that fact was known to the company there would 
be no liability on that account, and of this it is hardly necessary to 
say there is n¢ claim 1n this case. 

Was there a flaw there? If there was it will be necessary for you 
to inquire further in reference to the bearing of that fact upon the 
case. If you find that there was a flaw you will doubtless readily 
say that that tended to produce the accident ; if you find that there 
was not such a flaw, of course you must look for some other source 
or cause for the accident. 

If you find that there was such flaw the next thing to determine 
will be whether or not the company knew or ought to have known 
of it, because the mere fact that there was a flaw there does not 


e 


GRAND RAPIDS AND INDIANA R. R. CO. VS. OSMUN LILES. 97 


make the company liable. The fact that the plaintiff was injured 
does not make the company liable. ‘The fact that there was a flaw 
in the rim does not make the company liable. Those are necessary 
steps, perhaps, in making out a case to make the company lia- 
ble. 
209 Was the flaw such that the company knew or ought to have 
known, through the agency of its inspectors at Fort Wayne, 
the Pennsylvania men? If it was, then you will have aright to 
hold the company responsible for it. If it was not, then the com- 
pany is not liable, unless it is affirmatively shown that they failed 
to make a proper inspection. 

Now, of course, the starting point of liability against the com- 
pany is the failure properly to inspect the cars. ‘That is the pivot 
of the question of liability or non-liability. Did the company make 
an inspection; and, if it made one, did it make a sufficiently careful 
one? If it did not make an inspection and thereby the flaw was 
overlooked the company is liable, unless there was contributory 
negligence on the part of the plaintiff; but of that I will speak 
further on. 

Now, then, there is no direct evidence here on the question whether 
an inspection was made or not. The burden of proof is upon the 
plaintiff to showy that the company failed to do its duty in reference 
to this defective axle, if there was a defective one. The company’s 
duty was to make a proper inspection before it allowed the car to 
start out of its yard. 

While the burden of proof of the failure to make the inspection 
is upon the plaintiff, he is not bound to make direct proof. If he 

has proved a flaw of such a character as to convince your 
210 minds that if a proper inspection had been made it would 

have been discovered, then you have a right to infer from the 
flaw proven to be of this character that the company made no in- 
spection, or, if it did make one, it made a careless one, and in either 
case the liability of the company will be established. In other 
words, it is the negligence of the company in failing to make a 
proper inspection of the car before they started it on its way that 
makes the company liable. 

If, from the proof in reference to the flaw, if there was one, you 
are satisfied that the company either made no inspection or made a 
careless one, then the company is liable for that flaw. If the proof 
does not satisfy your mind of that fact, then the company is not 
liable for the flaw nor for the consequences of it. 

Passing by these two grounds, it is claimed again that there was 
a defect by reason of there not having been a linchpin on the end 
of the axle on the inside of the car. 

[ may say to you now that the company was not an insurer of the 
safety of the machinery and of the.soundness of the machinery. It 
was bound to exercise high care and reasonable diligence to secure 
its safety and soundness, and it is only for the failure to exercise 
such care that itis liable. The company is not liable for the failure 
to discover hidden defects which a reasonable inspection would not 
be likely to discover. 

15—88 
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211 The question has been argued before you of the liability of 

the company for a car received from another road. The 
amount of diligence and care is always one of fact for the jury under 
the circumstances of the case. The company is not bound to do an 
unreasonable thing. ‘The reason why goods are put in sealed cars, 
so far as I recollect, has not been explained by any witness, and you 
have a right to invoke your general knowledge as men of business 
in considering evidence of that kind. : 

If the practice or custom of the railroads, for the convenience 
of commerce and for the shipping of goods in particular cases, 1s to 
seal the cars and send them through to their destination without 
opening them—and experience has shown that that can be done 
with reasonable safety—the company was not bound to break the 
seal and open the car in order to find such a defect on the interior, 
and I submit it to you as a question of fact (it is a question of fact 
for the jury under the circumstances of each case) whether or not in 
this instance the company was guilty of the want of ordinary and 
proper care in failing to know, if it be a fact, that there was no pin 
in that axle when it left the yard at Fort Wayne. 

The company does not warrant nor become the guarantor that 

cars thus received from another road are in a safe condition. 
212 ~=s It is bound, however, to make a reasonable examination ; and, 

so far as concerns the exterior of the car, the machinery on 
the outside and under it, the brakes, etc., as they were visible and 
could be gotten at, I instruct you that it was their duty to inspect 
them, and when that car came into their yard from the Pennsylva- 
nia road to make such examination as it reasonably could of the 
machinery, the brakes, and other external parts. 

There has been something said of the duty of this plaintiff him- 
self to have made the examination in question. To a certain ex- 
tent that duty rested upon him, and it is for you to say, under the 
evidence, to what extent he was chargeable with that duty. 

It is clear from the evidence that the company did not rely wholly 
upon him, because the proof is that they had inspectors whose 
special duty it was, after receiving a car into the yard, to determine 
whether it was in a condition to go out. 

Of course,a brakeman who takes charge and operates a brake 
must, to a certain extent, be held responsible to observe and see the 
condition of the machinery, and if he failed of his duty in this re- 
spect, did not do what, under the circumstances, he ought to have 
done, and thereby and by reason of that he suffered an injury 
which he would not have suffered if ne had done his full duty, 

then he has no right to recover, even though the company 
213 was negligent, because a man cannot recover damages for an 

injury for which he is in part in fault himself, no matter 
what the negligence of the other party is. 

But the evidence is, and it is a conceded fact, that the railroad 
company did employ men to make an inspection of the cars before 
they were started out, and the question, if you find that this plain- 
tiff was without fault himself, is, under the instructions that I have 
been giving you, whether the defendant was guilty of negligence in 
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respect to this brake; if it was, if it failed to exercise what, as reason- 
able men, you would say was the care demanded of it in the prem- 
ises, then it became liable for the consequences ; if it was not negli- 
gent, then it was not liable. 

This is, gentlemen, all I desire to say to you in respect to the law 
of the case. If you find for the defendant of course there will be no 
further question for you to consider. If you find for the plaintiff, 
then the question will be how much damages shall be awarded. 
That is a matter which, in the main, I leave to the sound discretion 
of the jury, So far as damages capable of actual measurement are 
concerned, it is your duty, if you find the plaintiff is entitled to dam- 
ages at all, to allow them: that, of course; has reference to medical 

attendance, actual expenses incurred by reason of the injury, 
214 and actual loss of time during the time of disability, and so 

far as it can be computed in,the ordinary modes of determin- 
ing those things it is your duty to absolutely allow therefor. 

But when you get past these elements of damages there are the 
bodily and mental suffering which were the result of the injury 
(and when I say mental suffering- [ do not mean that anxiety which 
may have been caused the plaintiff with regard to his condition aud 
grief that he may have felt on account of being disabled, but the 
mental pain and agony which were the natural and necessary result 
of the jnjury). Those you compensate for, and as the young man has 
lost his foot and ankle and part of his leg that may be taken into 
consideration, as it will affect him in the future, as 1t will affect his 
capacity to do business and to earn a living; and in considering all 
these phases of the question, if vou find him entitled to damages, 
you will award him what you think is a reasonable and fair com- 
pensation. Of course, there is no such thing as measuring it out 
dollar for dollar as you could the price of wheat per bushel. You 
cannot get at it that way. It is simply the discretion of the jury 
brought to bear upon the facts to determine by a sound judgment 
| what is a fair compensation. 


215 And to so much of said charge of the court as charged the 

defendant was liable for the omission of the inspectors to 
make a proper inspection of said car and its brakes by the giving 
away of which the plaintiff was injured, or for the omission of any 
duty upon the part of said inspectors, irrespective of whether they 
were fellow-servants with the plaintiff or not, the defendant then 
and there excepted. 

And be it further remembered that the above and foregoing were 
all the instructions given by the court in said cause; and be it fur- 
ther remembered that the jury having returned a verdict for the 
plaintiff the defendant at the proper time moved for a new trial on 

. written reasons filed, which motion was by the court overruled, and 

, the defendant then and there excepted, and the court gave the de- 
fendant sixty days from the 5th day of December, 1883, within 

8 which to file his bill of exceptions, setting forth the above rulings 

| and the evidence, and the court then rendered judgment upon said 
verdict. 
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And be it further remembered that afterwards, to wit, on the 25th 
day of January, 1884, and within the time given by the court, the 
defendant now here presents this his bill of exceptions, which is now 
signed and sealed by the court and made a part of the record in this 
cause as of the date at which said rulings were made and exceptions 
taken. 


[SEAL. ] , | W. A. WOODS. 
216 And afterwards, to wit, at the November term of said court, 


on the 6th day of February, 1884, before the Honorable Wil- 
liam A. Woods, judge as aforesaid of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: 
Comes now the defendant, The Grand Rapids and Indiana Rail- 
road Company, by counsel, and files its appeal bond herein in the 
sum of twelve thousand dollars, with W. R. Shelby and William 
Parry as sureties thereon, and said bond is accepted and approved 
by the court. 


217 UNITED STATES OF AMERICA, | 
. . ; : - 8s: 
strict of Indiana, 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete copy and transcript of the 
record and proceedings in the above-entitled cause in said court as 
fully as the same appears of record and remains on file in my office. 

Witness my hand and the seal of said circuit court, at Indianap- 
olis, in said district, this 23d day of February, A. D. 1884. 

NOBLE C. BUTLER, Clerk. 
[Seal Circuit Court of the United States, District of Indiana. ] 
218  Uwnirep STATES OF AMERICA: 


The President of the United States of America to the judge of the 
circuit court of the United States for the district of Indiana, 
Greeting : 

Because in the record and proceedings as also’ on the rendition of 

a judgment in a plea which is in the said circuit court before you, 

between The Grand Rapids and Indiana Railroad Company, a citi- 

zen of the State of Indiana, plaintiff in error, and Osman Liles, a 

citizen of the State of Ohio, defendant in error, a manifest error hath 

happened, to the great damage of the said plaintiff in error, as by 
her complaint appears, and it being fit that the error, if any there 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, you are hereby commanded, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid; with all 
things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at Wash- 

ington on the 2d Monday of October next, in the said Supreme 

Court to be then and there held, that, the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause further 
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to be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court iis ¢ oth day of eae A. D. 1884. 
[Seal Cireuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 
219 UnItepD STATES OF AMERICA 


To Osman Liles, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to writ of error filed 
in the clerk’s office of the circuit court of the United States of the 
district of Indiana, wherein The Grand Rapids & Indiana Railroad 
Company is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court this 25th day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-four. 

[Seal Circuit Court of the U nited States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


220 On this 25th day of January, in the year of our Lord one 

thousand eight hundred and eighty-four, personally appeared 
before me; the subscriber, —, and makes oath that he de- 
livered a true copy of the within citation to —. 


Sworn to and subscribed the — day of ——, A. D. 187-. 


eet iene nmm 


Service of notice of the within citation is hereby waived this 25th 
day of January, 1854. 
OSMAN LILES, 
By KENNEDY & STEEN & 
THOMPSON & MARSH, 
PUffs Att’ys. 


Endorsed on cover: Indiana C. C. U. S. No. 88. The Grand 
Rapids and Indiana Railroad C ite pli untiff in error, vs. Osmun 
Liles. Filed 11th October, 1884. 
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PART I.—STATEMENT OF CASE AND POINTS INVOLVED. 

I. Statement of Case. 

This case comes before this court upon writ of error to the Circuit 
Court of the United States for the Seventh Circuit and District of Indi- 
ana, for review of its judgment rendered upon verdict in the cause 
above entitled. 

Osmun Liles, plaintiff below, brought this suit to recover damages 
for personal injuries alleged to have been sustained by him while he 
was in the employ of the said Railroad Company as a brakeman upon 
a freight train, June 27, 1881, at Rome City, Indiana. It is alleged 
that a brake gave way while he was setting it upon a carin a moving 
freight train ; that in consequence thereof he fell onto the track and 
the wheel passed over his foot, inflicting such injury that amputation 
was necessary. 

The suit was commenced July 17, 1882, in the Cireuit Court for 
Randolph County, Indiana. 

June 14, 1882. Complaint was filed in the State Court. (Printed 
record, pp. 1-4.) | 
Sept. 7, 1882. Demurrer to complaint filed in State Court. (Pr. 


Rec.., p. h. 


a 


Nov. 23, 1882. Demurrer to complaint overruled by State Court (Pr. 

Ree., p. 5.) 
*¢ 23, 1882. Defendant’s answer, par. 1, 2, filed. (Pr. Rece., p. 8.) 
¢ 24, 1882. Demurrer to par. 2 of answer filed. (Pr. Ree., p. 9.) 
Dec. 7, 1882. Answer, par. 3, filed. (Pr. Rec., p. 9.) 
$6 7, 1882. Demurrer to answer, par. 3, filed. (Pr. Ree., p. 10.) 
‘* 8, 1882. Cause removed by plaintiff to the Circuit Court of the 
United States for the District of Indiana. (Pro- 
ceedings Pr. Ree., p. 10-14.) 

Sept. 17, 1883. Demurrer to answer, par. 2 and 3, sustained by 
United States Court. (Pr. Rec., p. 15). 

Dec. 3, 4 and 5, 1883. Case tried in U. 8S. Court at Indianapolis, 
Hon. William A. Wood, District Judge, presiding, 
by jury. Verdict for plaintiff. Damages assessed 
at $6,000. Judgment. (Pr. R., pp. 17-19.) 
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4 Points Involved. Pre liminary state Vie nt. 

The car to which the brake in question was attached belonged to an- 
other Company. It was in transit from New York City to Kalamazoo, 
Michigan, loaded and sealed. It was by defendant received from a 
connecting but independent line, at Fort Wayne, Indiana, and for- 
warded to the place of destination. 

There is no question as to the character of the brake. The question 
is as to its condition when received and forwarded by defendant. 

There is no proof that the defendant, or any of its officers or agents, 
knew of the defect in the brake if there was one. 

It is undisputed that defendant made provision for the inspection of 
such cars at Fort Wayne, and no question is made respecting the com- 
petency of the persons whose duty it was to make such inspection. 

The defendant claims that it was, by its rules, made the duty of 
brakemen themselves to inspect the brakes upon their trains. [It also 
appears that defendant had made an agreement with the Pennsylvania 
Company that the inspectors of the latter, at Fort Wayne, should in- 


spect defendant's cars. 


The plaintiff in error contends that the following points are essen- 
tial to a recovery in this case: 

|. That there was some defect in the brake at the time the car was 
in the yards at Fort Wayne, und taken into the defendant’s train. 


2. That the giving way of the brake, while defendant was operat- 
ing it, resulted from such defect. 

3. That the defect was of such a character that it ought to have 
been discovered by a proper inspection. 

t+. That some person or persons, other than plaintiff, were appointed 
by defendant, and charged with the duty of making an inspection of 
such brakes, and that the plaintiff himself was not (alone or with others) 
charged with such duty. 

5. That such persons (1) failed to make an inspection of the brake, 
or (2) made an inspection in so careless a manner that they did not 


discover such defect, or (3) having discovered it, failed to have it re- 
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| paired, and suffered'the car to go out of the yard in that defective 
3 condition. 
3 6. That such persons were not fellow servants of the plaintiff in 
the sense that would bar a recovery by him for injuries resulting from 
: their negligence. 
7. That defendant is chargeable with their negligence, and answer- 
able therefor to plaintiff for such injuries. 
8. That plaintiff was not guilty of negligence which contributed to 
the injury. 
(1). With respect to an inspection of the brakes. 
(2). With respect to his use of the brake. 
, » & Points In volved. Staten nt of. 
The plaintiff in error rests its defence, and asks a reversal of the 
i. judgment upen this record, upon. the following propositions, which it 
x, understands to be the points involved. The manner in which they are 
Sd raised is stated. The assignments of error referred to are those con- 
ioe tained in the brief post. 
ins |. The proofs establish the fact that the defendant made adequate 
eee provision for the inspection, by competent persons, of cars received by 
Rie it from connecting lines, at Fort Wayne, before they were forwarded 
ay upon defendant’s line. The defendant thereby discharged its full duty 
x to plaintiff with respect to such cars, and is not answerable for the neg- 
‘eo ligence of such inspectors. 
ry This point is raised by 
th, (a) 11th request, page 93 Pr. Rec., Ist assignment of error. 
Ps Refusal and exception, page #4 Pr. Rec. 
hs (6) Answer, par. 2, page 8—), Id. 
Mes 
& 6é Be 6s \) LQ, Id. 
if Demurrer, page 9—10, Id. 
i 


Sustained and exception, page 15, Id. 2d assignment of error. 

2. It is established by the proofs that the defendant paid the Penn- 
sylvania Company for the inspection of defendant’s cars at Fort 
Wayne, and the Pennsylvania Company employed the inspectors. 


. 


: 7 
i 
e 
e 
> 
i 
& 
3 
. 
? 


GRAND RAPIDS & INDIANA R. R. CO. VS. OSMUN LILES. 7 


Defendant claims that the proofs also establish the fact that the rules 
of the defendant Company required brakemen to look after, 2. ¢., in- 
spect the condition of their train in all respects, and (conceding that 
the liability of defendant for the Pennsylvania inspectors is the same 
as if they were its own) that the defendant is not liable to plaintiff in 
this case, if there was negligence in not discovering the flaw, if any, 
in the brakes, for the reason that the plaintiff himself is fully chargea. 
ble with such negligence. It cannot be said that any of the others 
were to blame any more than he was. It was as much his duty as 
their to make an inspection and discover the defect. 
This point is raised by 
(4) Request No. 14, Pr. Rec., p. 93, 7th assignment of error. 
(b) Request No. 15, Pr. Ree., p. 93, 8th assignment of error. 
Exception to refusal of, p. 94, Pr. Ree. 
(c) Answer. par. 2, on p. 9, Pr. Ree. 
Demurrer thereto, p. 9, Id. 
Sustained and Exception, p. 15, Id. 2d assignment of error. 
3. Ifthe others and not plaintiff were guilty of negligence, defend- 
ant is not chargeable with such negligence, so far as plaintiff is con- 
cerned ; for the reason that they were fellow servants of his in the 
sense that exempts the Company, so far as he is concerned from the con- 
sequences of their negligence. 
This point is raised by 
(ZL) Request No. [s. Pr. Ree. 45. Ist assignment of error. 
(b) Request No. 12, 4th assignment of error. 
(c) Request No. 7, 3d assignment of error. 
Exception to refusal of, page 94, Pr. Ree. 
(2) Instructions of the court stated in 5th and 6th assignments. 
Exception, page 99, Pr. Rec. 
(¢) Answer, par. 3, on page 10, Pr. Rec. 
lemurrer thereto sustained, exception, page 15, Pr. Rec. 2d 


assignment of error. 


4. The court was asked to instruct the jury that if they should find 


‘ 


S GRAND RAPIDS & INDIANA R. R. CO. VS. OSMUN LILES. 


that the weight of evidence was in favor of defendant, or that it was 
equally balanced, their verdict should be for the defendant. The re- 
quest was refused. 


(See 9th assignment of error, exception, page 94, Pr. Rec.) 


5. The plaintiff caused the depositions of David L. Mason, Joshua 
S. Rhinehart, George W. Moore and others to be taken at Rome City, 
Indiana. The same were introduced and read in evidence. 

(Pr. Ree.. PP. D2. Cl Ne q.) 

Defendant’s counsel moved to suppress these depositions for the rea- 
son, among others, that there was nothing to show or inform the court 
that the person who took said depositions had any authority to take 
said depositions or to take depositions at all. 

(Motion, page 15, 19. Denied and exception, pages 17, 20, 


Pr. Rec. ) 
The person who took the deposition states in bis certificate that he 
was a Justice of the Peace. No other evidence of the fact appears in 
the record. 


(Assignment of error X. ) 


6. The witness Mason (deposition, Pr. Rec:, p. 52) testified that 
he resided at Rome City at the time of the accident, and went to the 
scene of the accident after it had occurred. He was asked to state as 
to the examination he made of the wheel, and who were present. He 
answered that there were several present ; that a good many were there 
looking at the wheel, and they were all talking about the wheel and 
the flaw in it. Defendant’s counsel moved to suppress and strike out 
this answer. The motion was denied. Defendant excepted. 

(Motion, page 15, 20. Denied and exception, page 17, 22. 


Assignment of error XI.) 


7.. The witness Rhinehart (deposition page 56,) testified that he re- 
sided at Rome City at the time of the accident. That he went to the 
scene of the accident the same evening after it had occurred and testi- 
fied as to making an examination of the wheel. He was asked to state 
as to the examination which he made and the condition of the wheel. 


He answered that he was out there and the Superintendent of the road 
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and he examined the wheel ; that witness spoke and said there was a 
flaw in it ;- the superintendent picked it up and looked at it and said he 
didn’t see any flaw ; that witness showed him, and said to him what 
witness thought was a flaw by the looks of it. Defendant’s counsel 
moved to suppress and strike out this answer. The motion was de 
nied, 


(Question and Ans., page 57 Motion, page 16, 21.) 
(Denied and exception, pages 17, 22. Assignment of error 


XII.) 


%. The same witness, in answer to another question whereby he 
was asked to state what there was to indicate the break or flaw, 


answered : 


‘‘What | claimed the flaw was an old crack with a dead look, while 


the balance of the brake was new and bright.” 


Defendant's counsel, in the same motion (pages 16, 21) moved to 


suppress and strike out this answer. 


(Denied and exception, pages 17, 22. Assignment of error 


XIII. 


4. The witness George W. Moore (deposition, page 58) testified that 
he lived at Rome City at the time of the accident; that about six 
o’clock in the morning after the accident he saw pieces of a brake 
wheel near the depot. Witness was asked the following question : 
‘*(). You may state whether or not you made an examination of this 
brake-wheel to determine whether or not the same had been whole and 
perfect before the happening of the accident‘” The subject was pur- 
sued by the two succeeding questions. Witness answered that he did 
make such examination ; that he noticed a flaw ; that he could tell the 


flaw by the rust. 
(Questions and answers, pp. 58-59. 
etendant’s counsel in the same motion moved to suppress and 
strike out these answers. 


(Pages 16,21. Denied and exception, pp. 17, 22. Assign- 


ment of error XIV.) 


| 
| 
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10. Nicholas Marks was called as a witness on the trial, and testi- 
fied that he was general foreman of the car department of a certain 
railroad company. He was asked to state the proper construction of 
one of these brakes, and how it was properly applied to the car. 

(Questions number 13 and 14, pages 47 and 48.) 


Defendant’s counsel objected. The objection was overruled, and 


the witness permitted to testify upon the subject matter of the ques- 
tions. 


(Record, pages 48-49. Assignment of Error, XV. and XVI.) 


11. The court, by requests number 9 and 10 (page 93 of record) 


was asked to instruct the jury that the car having been received from 
another company loaded, the defendant had a right to presume that it 
was constructed of proper material and in a proper manner, and had 
passed inspection in such matters, and that it was not the duty of de- 
fendant to unload it to determine whether there were any defects or 
not. This the court refused to do. 


(Exception, page 94. Assignments of error X VII. and XVIII.) 


The following points stated in paragraphs numbered 12, 13 and 14 
are not based upon any exception, but we think that an examination 


of the record and bill of exceptions will satisfy the court that the points 
are well taken. 


Briefly stated, the points are that there is no evidence in the case 
tending to show, or from which it could be inferred that there was any 
open defect in the brake, nor that the giving way of the brake resulted 


from such defect. Also that the allegations in the complaint are such 


that defects considered must be confined to those in the wheel, and 
that it was error to submit to the jury the question whether there was 
a defect in other parts of the apparatus. 


It is stated in the bill of exceptions that all the evidence given to 
the jury on the trial appears in the bill. 


(Pr. Rec.., p. 91.) 


The complaint and instruction given to the jury also appear. 


We submit to the court the question whether, in the absence of spe- 
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cific exceptions, we may assign error, in respect to these matters, and 


have the points considered by this court. 


We make this suggestion upon the authority of 
Rule 21, par. 4, which provides, 


That the court, at its option, may notice a plain error not assigned 


or specified. 
Storm vs. United States, 94 U. 8., 76, wherein it was said, that 


“The rule is that whenever the error is apparent in the record, 
whether it be made to appear by bill of exceptions, an agreed state 
ment of facts, or by demurrer the error is open to reexamination and 
correction. Whatever error of the court is apparent in the record, 
whether it be in the foundation, proceedings, judgment or execution of 


the suit may be re-examined and corrected.” 
See pp. 76-77. Also, page 81. 
Slacum vs. Pomeroy, 10 U. S8., (6 Cranch,) 221, 
Wherein it is held, that it is not too late to allege, as error in the 


appellate court, a fault in the declaration which ought to have pre- 


vented the rendition of judgment in the court below. 


The only evidence in the case which could be invoked to support the 
inference that there was a patent defect in the brake, and that such de- 
fect caused the brake to give way is, 

|. The fact that it did give way. 


2. Testimony as to the condition of the wheel, etc., after the acci- 


dent. 


This testimony we have collated and present in full in the argu- 
ment. We believe that it is such that we are warranted in saying that 
it is insufficient as foundation for the inference of the two essential 


facts above stated. 
The points which we seek to have considered are the following : 


12. There is no evidence in the case tending to show, or from 


which it could be inferred that there was a defect in the brake while it 
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was in the yard at Ft. Wayne, which ought to have been discovered 
by a reasonable inspection. 

13. There is no evidence in the case tending to show, or from 
which it could be inferred that the giving way of the brake resulted 
from any defect which existed while the car was in the yard at Fort 
Wayne. 

14. It was error for the court to submit to the jury the question 


whether there was a defect in the brace. 
(a) There is no allegation to support it. 
(6) There is no evidence to support it. 


While it is stated in the complaint that there were certain defects 
in the brake, it is further stated in both paragraphs that the breaking 
of the wheel and rim caused the brake to give way. The statement in 
par. 1, page 3, is, ** said wheel and rim of said brake broke and parted 


and threw plaintiff to and upon the ground and on the railroad track.” 


Thé statement in paragraph 2, page 4, is ** The wheel or rim of said 


brake broke and separated, and by said breaking and separating threw 


plaintiff upon the ground.” 

By these allegations negligence could be predicated only of some 
defect in the wheel and rim. It was error for the court to submit to 
the jury the question as to a defect in the brace. 

The instructions appear on p. 96, wherein the court said: ‘ Passing 
from the rim to the brace the testimony coubtless satisfies your mind 
that the brace broke, and probably that this in a large degree contrib- 
uted to the injury, if it was not the prime and main cause of it,” and 
what follows upon the same subject. All the evidence is stated in the 


argument. 


PART II.—SPECIFICATION OF ERRORS RELIED ON. 
I. 
The court erred in refusing the defendant’s ilth request, as follows: 


‘11. If the defendant railroad company had a competent and careful 
‘inspector of the cars used on the defendant’s railroad at Fort Wayne, 


GRAND RAPIDS & INDIANA R. R. ©O. VS. OSMUN LILES. 13 


‘‘ whose duty it was to examine the cars and see that the brakes were 
‘in good repair and safe condition, and the injury occurred through 
‘the failure or negligence of such inspector to perform his duty, then 
‘‘the court instructs you that the defendant is not liable for the injuries 
‘received by such negligence.” 
Page 93. Exception, page 94. 
II. 
The court erred in sustaining the demurrer to the 2d and 3d para- 
graphs of the answer. 
Paragraph 2, Pr. Rec., pages 8 and 9. 
Demurrer, Id., Page 9. 
Paragraph 3, pages 9 and 10. 
Demurrer, page 10. 


Uemurrer sustained and exception, page 15. 


II. 

The court erred in refusing the defendant’s 7th request, Pr. Rec., 
page 92, as follows: 

‘*7. What is reasonable and ordinary care depends upon the par- 
‘ticular circumstances of each case. In this case it is claimed by the 
‘‘defendant railroad company that the car which had the defective 
‘brake, the giving way of which caused the plaintiff to fail off the car 
‘Sand thereby receive the injury, was a loaded car received from an- 
‘‘ocher company ; that it was received at Fort Wayne loaded with 
‘‘ freight for Grand Rapids, in the State of Michigan, and that the car 
‘‘when so received was sealed or fastened so that no inspection could 
‘‘be had upon the inside of the same as to the condition of the braking 
‘‘apparatus, without opening and unloading the car, and that the de- 
‘‘ fect, if there was any, could not be detected by ordinary and reason- 
‘‘able care in an external inspection, or, if it could, that the defendant 
‘had in its employ a competent inspector of cars at Fort Wayne, whose 
‘‘duty it was to inspect the same ; that said car inspector was a fellow- 
‘‘ servant of the plaintiff, and if there was any negligence upon his 
‘‘ part, it was the negligence of a fellow-servant, for which the defend- 


ant is not liable.” 


: ‘ ceri * 
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Pr. Rec., pages 92, 93. Exception, page 94. 
IV. 

The court erred in refusing the defendant’s 12th request, Pr. Rec., 
page 93, as follows : 

“12. When the plaintiff entered into the service of the defendant 
‘‘as brakeman, he undertook to run all the ordinary risks incident to 
‘his employment, including his own negligence or that of his fellow- 
“servants, who are engaged in the same line of duty, provided the 


‘‘company had taken reasonable care and precaution to engage com- 


“netent servants to discharge the duties assigned them.” 
Pr. Rec., page 93. Exception, page 4. 
Fa 
The court erred in instructing the jury as follows : 


‘** Of course, if the flaws in the rim did contribute to the injury, : did 
tend to bring about this accident, and the company ought to have 
seen those flaws, but through the negligence of its employes failed to 


see them, the company is responsible for that negligence.” 
Pr. Rec., p. 96, exception, p. 99. 
VI. 
The Court erred in instructing the jury as follows : 


‘‘ Was the flaw such that the Company knew or ought to have 
known through the agency of its inspectors at Fort Wayne, the Penn- 
sylvania men‘ If it was, then you will have a right to hold the com- 
pany responsible for it.” 


Pr. Ree., 97. Exception, p. 99. 
VIL. 
The court erred in refusing the defendant’s 14th request, as follows : 


‘14. It was the duty of the plaintiff to see for himself that brakes 
‘and appliances which he was using were in repair, so far as this 
‘could be done under the circumstances ot the case. The defendant 
‘railroad company was under no higher duty or obligation to pro- 


mere es 
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‘‘ vide for the safety and protection of the plaintiff than the plaintiff 


‘‘was to have a care for his own safety. 
Pr. R., p. 93. Exception, p. 4. 
VIII. 


The court erred in refusing the defendant’s 15th request, as follows: 
‘*15. The condition of the brake was a matter under the special 
‘care of the plaintiff, as brakeman, and it was his business at all 
‘‘times to see that it was in a fit condition for use, so far as it was 
‘* practicable for him to do.” 
Pr. Ree., p. 93. Exception, p. 94. 
[X. 

The court erred in refusing the defendant’s 2d request, as follows : 

‘2. If you find that the weight of the evidence is in favor of the 
‘‘defendant, or even that it is equally balanced, then your verdict 
‘*should be for the defendant.” 

Pr. Rec., page 92, exception, page 4. 
X. 

The court erred in refusing defendant’s motion to suppress the depo- 
sitions of David L. Mason, and others, for the reason that there is 
nothing to show or inform the court that the person who took said 
depositions had any authority to take said depositions, or take deposi- 
tions at all. 

See motion, Pr. Rec., page 15; also on page 19. Exception, 
pages 17, 20. 
XI. 

The court erred in refusing defendant’s motion to suppress and strike 
from the deposition of the witness David L. Mason, the answer fol- 
lowing: (Page 53.) 

**@. State who, if any one, was present with you when you exam- 
ined this wheel, and what light, if any, you had with which to make 
the examination of the said wheel or rim. 


A. There were several present. Mr. Joshua Rhinehart was one, 
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Mr. P. 8. O’Rourke. I knew of a good many that were there looking 
at the wheel ; they were all talking about the wheel and the flaw in it. 
There was a lantern there and a light at the corner that gave light.” 
For the reasons stated in the motion, (Pr. Rec., page 16,) that what 
witness said at the time he made the examination, is inadmissible as 
original evidence. 


Exception, pages 17, 22. 
XII. 


The court erred in overruling the motion of defendant’s counsel to 
strike out question and answer number 64 in the deposition of Joshua 
S. Rhinehart, for the reason that there is nothing in said testimony, 
nor in his deposition, to show that the brake wheel he testified about 
was the one the breaking of which caused the injury complained of. 
And for the further reason that the cross-examination shows, by the 
answers of the witness, that he had not the requisite knowledge and 
experience to give his opinion as to the character or cause of the 
break. And for the further reason that it is not competent to testify 
and give in evidence the conversations between him and the said 
O’Rourke, which embrace the opinion of the witness, as then ex- 
pressed, because it is not shown that said O’Rourke assented to it, and 
if he did, he had no power to bind the defendant by any admissions of 
that character, it not being a part of the res geste. 


Motion, p. 16. Question and answer, p. 57. 


The question and answer found on page 57 are as follows: 

“*@. What examination, if any, did you make of the part or parts 
of the broken wheel or rim, and what was the condition of the same, 
with reference to its soundness or unsoundness / 

A. I was out there and Mr. O’ Rourke, superintendent of said road, 
and I examined the wheel at the same time; he had a lantern; we 
looked at the wheel and I spoke and said there was a flaw in the 
wheel. He picked it up and looked at it, and he said, ‘I don’t see 
any flaw in it.’ I showed him and said to him what I thought was a 


flaw by the looks of it ; the flaw seemed to strike in quite a ways.” 


Exception, p. 17, 22. 
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XIII. 


The court erred in overruling the motion of defendant’s counsel to 
suppress and strike out of the deposition of said Rhinehart the question 
and answer, number 11: Because there is nothing in said testimony 
nor in his deposition to show that the brake wheel he testified about 
was the one the breaking of which caused the injury complained of ; 
and for the further reason that the cross-examination shows by the 
answers of the witness therein that he had not the requisite knowledge 
and experience to give his opinion as to the character or cause of the 
break ; and for the further reason that it is incompetent for the witness 
to state what he might have claimed at the time, as to the character of 
the break or flaw. Motion, page 16; question and answer, page 57, 
are as follows: 

‘“(). State what, if anything, there was to indicate how far the 
break or flaw extended into the rim of the brake wheel. 

A. What I claimed, the flaw was an old crack with a dead look, 
while the balance of the brake was new and bright.” 

Exception, p. 17, 22. 
XLV. 

The court erred in refusing defendant’s motion to strike out of the 
deposition of George W. Moore the questions and answers as follows: 

Pr. Ree., pp. a8, OY. 

‘*(). You may state whether or not you made an examination of 
this broken brake wheel, to determine whether or not the same had 
been whole and perfect, before the happening of the accident. 

A. I did. 

(). What indication, if any, did you observe of its dangerous con- 
dition previous to its breakage the night before ‘ 

A. I noticed a flaw in the rim of the wheel two-thirds of the way 
through the wheel. 

Q. What did you observe in the appearance of this broken rim or 
wheel that indicated the flaw you have spoken of ¢ 

A. You could tell by the old brake ; it was rusted two-thirds through 


the wheel, while the rest was bright. 
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For the reason that there is nothing in the testimony of the witness 
to show that the brake wheel testified about is the one which broke and 
caused the injury to plaintiff, and because the witness, in said answers, 
gives his opinion as to the condition of said wheel before it broke, he 
not being an expert ; and because he does not give the facts upon 
which his opinion is based. 


Motion, pages 16, 17 and 21; exception, pages 17, 22. 


XV. 

The court erred in overruling the objection of defendant’s counsel to 
the question, number 13, (record, p. 47) put to plaintiff’s witness, 
Nicholas Marks, and in permitting the witness to answer the same, 
and to testify upon the subject matter thereof. The question is as fol- 
lows : 

‘‘ Now, just state to the jury how these— What is the proper con- 
struction of one of these brakes, and how is it properly applied to one 
of the cars /” 

Exception, p. 48. 
XVI. 

The court erred in overruling the objection of defendant’s counsel to 
the question, number 14, (record, p. 48) put to Nicholas Marks, plain- 
tiff’s witness, and in permitting said witness to answer said question, 
and to testify upon the subject matter thereof. The question is as 
follows: 

‘‘ Then state how those are properly fastened to the car ¢” 

Exception, p. 48. 
XVII. 

The court erred in refusing to instruct the jury as requested by the 
defendant in its 9th request, as follows : 

9. ‘Tf the car was received from another railroad company, 
already loaded, the defendant had a right to presume that the car was 
constructed of proper material and in a proper manner, and that it had 
passed the inspection of some one of ordinary skill in such matters, and 


was reasonably fit for the use to which it was devoted when so received.” 


Record, p. 93. Exception, p. 94. 
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XVIII. 


The court erred in refusing to instruct the jury as requested by the 


defendant in its 10th request, as follows: 

10. ‘It is not negligence for a railway company, in the ordinary 
course of business, to receive and transport loaded cars of other roads 
in general use, and if the defect in the brake or its appliances was not 
such as could have been discovered by a reasonable external examina- 
tion, and there is no evidence that the defects were known to the de- 
fendant railroad company’s proper officers or employees, it was not the 
duty of the defendant to unload the car to determine whether there 
were any defects or not. As already stated, the defendant had a right 
to presume there were none.” 


Pr. Ree., p. 93. Exception, p. 4. 


The following assignments are net based upon any specific excep- 
tion. We have already stated to the court our position in respect to 
them. See statement preceding paragraphs 12, 13 and 14 under head. 
ing of points involved, ante, page 

ATX. 

The court erred in submitting the case to the jury, because there is 
no evidence in the case tending to show, or from which it was compe- 
tent to infer, 

(¢) That there was a defect in the brake while the car was in the 
yards at Fort Wayne, so patent that it should have been discovered by 
proper inspection. 

(4) That the giving way of the brake resulted from any such pre- 
existing defect. 

AX. 

Under the allegations in the complaint it was error for the court to 
submit to the jury the question whether there was a defect in the brace. 
The allegations are as follows: 

Complaint, paragraph one : 


‘‘Said wheel and rim of said brake broke and parted and threw 


** 
* 


plaintiff to and upon the ground and on the railroad track 
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‘‘The wheel or rim of said brake broke and separated, and by said 


breaking and separating threw plaintiff upon the ground.” 


The instructions (see page 96) were as follows : 

‘‘ Passing from the rim to the brace, the testimony doubtless satis- 
fies your mind that the brace broke, and probably that this, in a large 
degree, contributed to the injury, if it was not the primary and main 


cause of it.” 


‘Tf you find there was such flaw, the necessary thing to determine 
will be whether or not the company knew, or ought to have known 
of it.” 

‘Was the flaw such that the company knew or ought to have known 
through the agency of its inspectors at Fort Wayne, the Pennsylvania 
men ; if it was, then you will have a right to hold the company respon- 
sible for it.” 

X XI. 

The court erred in submitting to the jury the question whether there 

was a defect in the brace, for the reason that there is no proof in the 


“ase to support a finding that there was such a detect. 


PART III.—ARGU MENT. 
A statement of undisputed facts. | 
The following facts appear in the case and are undisputed : 
1. DerenpANT AND Its RarLroap. 


In June, 1881, the defendant was incorporated under the laws of 
the States of Michigan and Indiana, and operated a line of railroad 
extending from Richmond, Indiana, northerly through the said states. 
The road passed through Fort Wayne, Rome City and Kendallville, in 
the State of Indiana, and Sturgis, Kalamazoo and Grand Rapids, 
Michigan, in the order named, proceeding north. Rome City was 
about thirty-eight miles north of Fort Wayne. The Pittsburgh, Fort 
Wayne and Chicago railroad ran westwardly from Pittsburgh through 
the States of Pennsylvania, Indiana and Illinois to Chicago and crossed 


the railroad of the defendant at Fort Wayne. That railroad was not 


id 


he 
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operated by the defendant, but by an independent corporation, viz, 
The Pennsylvania Company. 
Printed transcript, pages 22, 23, q. 9—LT. 


page 90, q. 52, 53. 


2. Tae PLAINTIFF AND HIS OccUPATION. 

In June, 1881, the plaintiff, Osmun Liles, was twenty-one years of 
age. He was in the employ of defendant in the capacity of brakeman 
upon freight trains, and worked upon such trains running between 
Fort Wayne and Grand Rapids. He had been employed in that ser- 


vice beginning in the preceding February. 
Printed transcript, p. 22, questions 1—S. 


3. Toe Tram anp Trip on June 27, 1881. 


On the day named the plaintiff was brakeman upon a freight train 
on defendant’s road going from Fort Wayne to Grand Rapids. The 
train consisted of about 26 cars, flat cars and box cars, drawn by a 
locomotive engine. The rear car was one described as a ‘“ caboose ”. 
The train left yards at. Fort Wayne about ten minutes after seven 
o'clock in the evening, while it was yet daylight, and arrived at Rome 
City about ten or eleven o’clock the same night. Plaintiff was work- 
ing upon that train as rear brakeman. The crew consisted of five 
men, engineer, fireman, conductor and two brakemen. The train was 
made up at Fort Wayne about seven o'clock the same evening by the 


men named, including plaintiff. 


S 0, 126, 134-136 
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‘ es *)t) Ol, q 4. De . ~~ 
a: ‘6 ry a q. LOY, LOS. 
‘< 1: SS. SY. q. oO, 1]—14 


4. THe stop at Rome Crry. 


Rome City was a regular stopping point. The trains always stopped 


oat 
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v 


there, and a stop was made as usual by the train in question on that 


evening. 


i < 639. q 2H 
5. THe INJURY TO PLAINTIFF. 
) 
| As the train moved into Rome City, and while it was in motion, the 
plaintiff was engaged in setting brakes upon some of the cars. While 
setting an end brake attached to one of the cars “it gave way” and 
| let him fall between the cars onto the ground. A wheel passed over 
' ° . ; 
' his left foot or ankle and crushed if 
' 
| Pr. trans., page 24, gq. 37, 38, 39. 
" oO, J 2%. da. D4 
, 2 44 4 try 
7 y 
| ‘ee 6. Wart Cavsep Piaintirr to Fat. 
| i : The plaintiff was alone when he fell, and is of course the only one 
who could tell why he fell. His statements are as follows : 
‘* 1 climbed down between the cars to set our end brake, and while 
‘* setting it it gave way and let me fall between the cars.” 
| Pr. Trans., p. 24, answer to q. 3%. 
®. Now explain to the jury what occurred on the night of the 27th 
of June, when you attempted to set the brake—the end brake on the 
) car that you have just spoken about ‘ 
. A. This thing (indicating) gave way and let me fall. 
: . ° . 7 
| . Explain to the jury what gave way. 


A. This rigging here (indicating) I suppose it was. I had hold of 
this (indicating). 
@. You had hold of what ? 
A. This wheel (indicating). 
| ®. Do you know how much of it gave way / 
A. No, I do not; I did not examine it 
| Pr. Trans.. p. 25, q. 48-51. 
| Q. Now, just tell the jury what caused you to fall down between 
the cars. 
A. By the brake giving way. 
Pr. Trans., p. 27, q. 88. 
Q. What part of the brake gave way / 
A. I cannot tell you. I know it came off and sufficient to let me 
fall. I could not see what it was. 
Pr. Trans., p. 38, gq. 260. 
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7. THe BRAKE WHICH GAVE WAY, 
was what is described by the plaintiff and other witnesses as an end 


brake. 


The construction and mechanism of this kind of brake appears from 
the evidence to be as follows: The brakes proper do not seem to differ 
from those in common use upon such trains. 

(They consist of two blocks, suspended below the floor of the car, on 
opposite sides, on a line with the wheels. A rod passes from one to 
the other. When drawn and pressed tightly against the wheels they 
cause it to Stop. } 

[t is the apparatus by which the brakes are applied to the wheels, 
which distinguishes this as an end brake. 


This apparatus consists of 


An iron chain. 
2. An iron shaft about 14 feet long. 
>. An iron wheel. 


The shaft is ran through the end of the box of the car horizontally, 
so as to project on the outside about ten inches. The chain is fastened 
to the shaft. in the part outside of the car, and passes downward 
through a platform, below which it is adjusted upon a pulley and 
passes under the car and is connected with the rod which connects the 


brakes. 


The turning of the shaft caused the chain to wind around it, and 


draw upwards. That tightening of the chain drew the brakes against 


the wheels in the manner necessary to aid in stopping the car. 

The wheel was fastened to the outer end of the shaft, to afford a 
lever wherewith to turn the shaft, so as to draw up and tighten the 
chain. 

[n entering the car the shaft passed through the end wall of the car 
and a post placed on the inside. 

Other appliances connected with this apparatus were : 


|. A key or bolt which was run through the shaft inside the car to 


prevent it from pulling out. A washer might be placed on the shaft 
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between this key and the wooden post to keep the key as it turne 


with the shaft, from wearing the wood. 


2. A ratchet and ratchet wheel, the former fastened to th 
end of the car outside by a bolt passing through its center, th 
wheel so placed that the ratchet would fit into the cogs, and when s 
placed hold the shaft in position and prevent it from turning bac! 


when chain was drawn up tight. 


8. A iron arm about one foot in length, one end of which was fas 
tened to the end of the car about six inches above the shaft. -Thi 
arm was curved. It projected outward about eight inches and down 
ward a short distance below the shaft. In the lower end was a hole 
through which the shaft passed. The wheel was fastened to the shaf 


outside of this arm. 


To operate this brake the brakemen would stand upon a platforn 
projecting at the end of the car, on a level with its floor. This is th 


platform through which the chain passed. 


Pr. Trans., pages 24, 25, q. 40-47. 


rT 66 2%. q. dv. 

T 66 38, q. 2dS. 

7 ‘6 45. q. 3)4—3)8. 

‘ ‘© 46-51, Testimony of Mr. Marks. 
6 < 61, q. 13, 14. 

6 66 64, q. 438, 45-48, 52-55. 
6c 66 i4, q. 37 

“< “76, q. 59-61, 67-72 

oe 33 ii, q. (4-76 

6 6 82, q. 16-20 

6 ‘¢  84, gq. 32-34 


Ss. THE CAR TO WHICH THE BRAKE WAS ATTACHED 


was a Union Line car. Was not made by defendant in whole or part. 
was not owned by the defendant, but was owned by the Union Line 


Company or by the Pennsylvania Company. These cars were usec 


1ed 


rin 


the 
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on that line. It does not appear that it had ever been upon defend- 
ant’s road before the time in question. 


Pr. trans., page 27, q. 83, S4. 
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At the time in question it was loaded and locked and sealed and in 
transit from New York City to Kalamazoo, Michigan ; was billed from 
the former to the latter point. In reaching defendant’s road at Fort 
Wayne, and coming immediately to Fort Wayne, it passed over the 
Pittsburgh, Fort Wayne and Chicago railroad, which was then operated 
by the Pennsylvania Company. 

Pr. trans., page 90, q. 29-33. 

A seal was described by a witness as follows: (Mr. Wright's testi- 
mony, pages 78, 79, q. 97, 8, 99.) ** A wire passed through the lock 
‘‘or clasp after the car doors are fastened, and a metal bulb is fastened 
‘Cover this wire and pressed together with a stamp with the initials and 
‘‘date on it on each side of this seal. This seal was put on the lock 
‘‘of the door on the ear. When the door was locked and the seals on 
‘‘there was no method of getting into the car without breaking the seal 
‘and unlocking the door.” 

The train was started from the new yard or East yards at Fort 
Wayne. 

Pr. Trans., p. 60, q. 4. 

That yard was about one mile east of the depot at Fort Wayne, on 

the line of the Pittsburg, Fort Wayne and Chicago Railroad. 
Pr. Trans., p. 31, q. 137-145. 
66 ** 630, G. 19, 

Plaintiff testified that they got the train out of that yard, and made 

up the train there. 


Pr. Trans., p. 31, q. 144, 145, 146. 
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It appears that the car was hauled from the East to that yard by the 
Pittsburg, Fort Wayne and Chicago Railroad Company. 


It does not appear at what time it arrived at the yard, nor how long 


it remained there. 


It does appear that it was taken away as part of the train in question 


about ten minutes after seven o’clock, on June 27 


The following is all of the testimony on the subject of the making 


up of the train, the handling of this car and putting it into the train. 


li stumony of Mr. Liles. 


. Where was this train made up ‘ 

A. At Ft. Wayne. 

@. Who helped make the train up ‘ 

A. -Il and Mr. Westler, and the engineer and fireman and Mr. 
Hayes ; we were all interested in it. 

(©. What time in the day was the train made up‘ 

A. About 7 o’clock, I think ; our time to leave was 7:10. 

@. Morning or evening ? 

A. Evening. 

@. What time did you leave Ft. Wayne / 

A. Well, I suppose it wopld be about 7 o’clock or somewheres 
along there. 

(Printed transcript page 23-24, q. 26-30. ) 

@. You helped make up the train at Ft. Wayne /. 

A. Yes, sir. 

@. Do you recollect of putting this car into the train / 

A. Ido not, no more than any of the rest of the cars. 

(Page 30, q. 126-127.) 

©. The yard ties you made up the train was a mile east from 
the station ‘ | 

A. Yes, sir; [ am counting Adams from the depot. 

@. Do you say that you don’t know that those yards used there 
were the Pennsylvania Company’s yards / 

A. I don’t know how they are connected nor who owns the yard. 
We got our train out of that yard. 

Q. You and the other brakeman and the conductor made up the 
train, did you ‘ 

A. Yes, sir; I think the conductor was there sometimes ; he did 
not go in the yard, he went to the office. 

@. Now, how were trains made up; was there a switch engine, or 
did you use the engine that hauled your train / 
A. We used the engine that hauled our train. 
@. This car was where you found it in the yard ¢ 
A. Well, there was no switching done that night; I think the 
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train was together and I think it was about the fourth car from the 
end—this car—I think it was about the third or fourth car or some- 
where along there; | cannot say exactly. 

. How long did it take you to make up your train that night ! 

A. Ido not think it took very long ; | don’t think there was any 
shifting to do. 

(). Give us an idea how long it took. 

A. I cannot tell how long—ten minutes; it may have been longer 
or it may have been less. 

(). Do I understand that the train was all ready and the cars were 
already standing upon the side track in line, so that all there was to 
do was just to couple them together and hitch your engine to them 
and pull out ‘ 

A. That night I do not believe there was any switching ; I think 
that was all; I do not think there was anything else done. 

(). Now, whereabouts in this train was this car / 

A. It was at the rear end of the train. 

©. How far from the caboose ; the caboose was on the rear end ¢ 

A. Yes, sir. 

(). How far was it from the caboose / 

A. It must have been the third or fourth car from the caboose. 

(). At which end of the car was this brake that gave way ! 

A. At the end next to the caboose—the end toward the caboose ; 
it was not next to it. 

©. Do you recollect whether these cars were coupled together, 
or did you couple them after you went down there to make up your 
train ¢ 

A. There was some: coupled. We had some coupling to make, | 
know. 

Q. Do you know whether this car was coupled onto the forward or 
rear end of it, or whether you coupled it there ¢ 

A. I cannot say. 

(. What kind of a car was there immediately in the rear of it 
towards the caboose / : 

A. A box car. 

(. Was there any flat cars between that car and the caboose { 

A. I think not. 

. They were all box cars / 

A. I think they were. The first car might have been a flat car, 
but I am pretty positive it was a box car. 

®. Were there brakes on these cars between that car and the 
vaboose ¢ 

A. Toy a. 

(). What kind of brakes were on those cars ‘ 

A. They were uprights and side brakes, too. 

(. By a side brake you mean one like this ’ 

A. Yes, sir. 

©. Did each one of those cars have two brakes—-one at each end ¢ 

A. Well, I think not ; I know there was one opposite the one that 
I got hurt on, for | recollect of setting it up. 
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Q. Do I understand that each one of the cars had one brake at 
least upon it? 


A. Yes, sir. 

@. But whether they all had two brakes or not you do not 
recollect ¢ 

A. No, I do not. 

@. Well, this particular car upon which this brake was; were 
there two brakes upon that car / 

A. Yes, sir. 

. Is there on the model that you have before you ¢ 

A. Yes, sir. 

®. Your leaving time from the depot was seven o’clock and ten 
minutes ¢ 

A. I think from the yards or about that, I will not say positively. 
It was about seven o'clock. 

@. What time did you go down to the yard to get your train / 

A. I generally went down pretty early ; I went .with the engine 
that went down and hooked onto our train, and when our leaving 
time came we pulled out, sometimes not until after it. 

@. When you speak about “early” do you mean a half hour or an 
hour before you left / 

A. I have been there two hours before we left. 

@. Iam speaking about this particular night. 

A. I know I was down there and had changed my clothes and 
went up to the engine. ' After the train came I know the conductor 
came and told me what tracks to go on, but I don’t recollect any 
more. 

Q. Tell the jury, according to your best recollection, how long it 
was before the train started out that you went down there. 

A. I cannot say. I do not recollect. I have noé recollection 
about that. 

@. Would you say an hour’ 

A. Qh, it was not an hour, I know. 

@. Would you say a half hour ? 

A. I don’t believe it was that long. I don’t believe it was over 
twenty minutes. 

(. You were the rear brakeman, I understand / 

A. Yes, of. 

-Q. When the train started out, on what part of the train were 
you ¢ 

A. I was standing on the rear end of the train on the top of the 
car. 

q. On the caboose / 

A. No, sir; on the car next to the caboose. It was along towards 
the caboose some place. 

Q. This was the 27th of June, was it ‘ 

A. I think it was, yes, sir. 

@. Was it a cloudy or clear day / 

A. It was in the evening. I don’t think it was moonlight. It 
was cleverly dark, I know. 
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Q. At that time of the year, on the 27th of June, at seven o'clock 
or half ope six, the sun would not have set # 

A. Re 

Q. Was ‘the sun set when you went down there / 

A. No, sir; the sun was up when | went to the yard. 

(). Then it was sufficiently light to see the cars / 

A. Yes, ar 
(). You could see the trains / 
A. Yes, sir; we made the train up without a lantern. 

(). How long was it that evening before it got so dark that you 
could not see well ; how far had you got on the road 

A. I don’t recollect that at all. 

®. If you left at 7:10 you must have got out by Huntertown by 
the time it was dark / 

A. I don’t recollect. 

©. [understood you to say in your direct examination that you 
were in the habit of examining the brakes to see whether the chains 
were right and the brakes were right ; did you do it that evening ¢ 

A. When I took hold of a brake I noticed to see whether there 
was a chain on it or not. 

(). Did you do that that evening ‘ 

A. Yes, sir. 

Q. Did you look at the brake ‘ 


A. sefore I set it I looked to see if there was a chain on it. 
q). Did you look at it before the train started / 
A. No, si 


Q. Did an look at any of the brakes to see whether they were in 
a condition to put on a train / 

A. No, sir, I just glanced along to see if there was a chain on 
them, and if there wes too much slack | took up the slack. 

(). Then I understand you that you made no effort to discover 
whether the brakes were out of order, except simply to notice whether 
the chain was on or not / 

A. That was all. 

(). If there was any flaw in any brake here (indicating), you did 
not look to see whether there was or not / 


A. NO, Of. 
(Pages 31 to 34, q. 144-193). 


Testimony of Mr. W, atler. 


(This witness was the other brakeman on the train). 
(Page 60). 
(. When was this car taken into the train and where was it put 
out on that night or day ? 
A. It was taken in at the yard in Ft. Wayne, and I think it was 
set off at Kalamazoo. 


(Page 63, q. 27). 
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Testimony of Mr. Hayes. 


(This witness was conductor of the train). 
(Page 88). 
@. Did you go down there while the train was coming up, and 
start with it from that place ¢ 
A. Yes, sir ; I did. 
Q. Was the plaintiff there / 
A. 3, oe. 
Q. About what time did you go down ¢ 
A. I don’t remember exactly that day, but usually about 30 
minutes before leaving time. 
@. Then some time about half past six / 
A. Yes, or 6:40. 
@. Do you recollect what kind of a day it was, whether it was 
clear or not ‘ 
A. Yes, sir; it was a clear day. 
@. State whether it was daylight or not when you started / 
A. It was daylight. 
(Page 89, q. 7-12). 


@. Do you know how many cars in front of the caboose this car 
was ¢ 
A. It was the third car from the caboose. 
(Page 90, q. 24). 


B—EvipENcE as TO Provisions Mapr sy DerreNDANT FOR INsPKc- 
. , -. e4 
TION OF Cars AT Fort Wayne. 


I. Arrangement math Pennsylvania ( ompan /. 
Testimony of Mr. OO” Rourke. 


Have you got any inspectors for your cars ? 

Yes, sir; at different places. 

Where are they located / 

Some at Richmond, Kalamazoo, and at various points. 

At Fort Wayne / 

We pay the Pennsylvania Company for the inspection of our 
vars at Fort Wayne; we pay the Company and they employ the in- 
spectors. 


P. 85, q, 53-55. 


POPOPE 


Testimony of Mr. Wright. (Called by Plaintiff. ) 
Re-direct examination by Gen. Kennedy : 
Q. Do you know who the inspector employed by the company in 
the yards at Fort Wayne is—his name? 
A. Idonot know; I do not know the name of any of them. 
There are a number of them, but I do not know the names of any. 
Q. How many inspectors are there in the employ of the company ? 
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A. Possibly seven or eight. 

(). What are their duties / 

A. Their duty is to examine trains to see their condition—the cars, 
boxes, axles, wheels, crowbars, ete. 

(). Everything connected with the car ‘ 

A. Well, I could not tell to what extent. I know I have seen them 
examining the rolling part of the car. 

Re-cross examination by Mr. Chapin : 

(. You say there were inspectors there for the company; were 
they good, competent men for their business / 

A. They have been there for some time ; that is all I know. 

(). I will ask you, so far as you know, whether they were men that 
were competent for their business, and careful men ¢ 

A. They were, so far as I know. 

(). Were the cars of the Grand Rapids and Indiana Railroad Com- 
pany inspected by these men ¢ 

A. All cars that came into that yard were inspected by these men. 

(). I will ask you whether the Grand Rapids and Indiana Railroad 
Company use the same yard that the Pennsylvania Company does ¢ 

A. The Pittsburgh Company ‘ 

. Yes, the Pennsylvania Railroad Company; it is called the 
Pittsburgh, Fort Wayne and Chicago Railway Company. 

A. Yes, sir. 

(). The same yards were used / 

A. Yes, sir. 

(). And the inspectors were the inspectors that both roads used ¢ 

A. Y es, sir. 

(). Do you personally know whether this train of cars was inspect- 
ed that night before it started out / 

A. Ido not, personally. 

(). That is, you did not see it inspected ¢ 

A. No, sir; I did not see it inspected. 

(). Was it not the habit and usage of the company to receive load- 
ed cars from the Pittsburgh, Fort Wayne and Chicago Railway Com- 
pany and forward them on its road to their destination ‘ 

A. Y es, sir. 

(P. 77-8. q. (9-92). 
o. Duties of Brakeimen. 
lestinony of Mr. OD Rourke. 

(. On your road at the time this plaintiff was at work there what 
was the duty of the brakeman, as to seeing whether brakes were in 
order or not, and reporting when they were not in order‘ 

A. Different roads have different rules. Do you want me to tes- 
tify as to the duties of a brakeman / 

. Yea. . 

The Court: 


(). Have you any written or printed rules ¢ 


a 
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A. Yes, sir; and outside of them we have a traditionary rule, as 
to the duties of the men, that all railroad men are supposed to under- 
stand. , 

By the same: 


@. In other words, you mean that all of the rules are not in print / 

A. No, sir; not all the details. There are only certain rules as to 
very important matters, but to the general routine duties of the men 
they have to learn. One learns it from another, and they become 
accustomed to it in the transaction of their business. 


By Mr. Chapin : 

(. State what the duties of a brakeman were, as to examining 
brakes and reporting when they were out of order. (Objected to. ) 

(). Are your rules written or merely practice / 

A. We have some written rules on the subject, and some are not. 

By the Court. So far as they were written it can be proved, and so 
far as it was practice, you may state in regard to that. 

The Witness. The duties of railroad train hands, conductor and 
brakemen, there is no difference as to their duties; it is a portion of 
their dpties to pay attention to— 

By the court : 

©. The question is whether there were written rules or not / 

A. There was no written rule at that time. The duty of trainmen 
is to look after the condition of their train in all respects, and if they 
find anything wrong with the wheel, with the brake, with the frog, with 
the track, with the oilbox, or any part of the car which can be brought 
plainly in view, and which a man can plainly see, his duty is to either 
fix it or notify the conductor. Well, if it is a brakeman, to find it out 
and call some one’s attention to the fact that a brakejoint is broken, 
that an oilbox is out of repair, or there is a hot journal, or that the 
brakewheel is out of order, or that there is anything the matter with 
the car. 

(P. 83-4, g. 25-31.) 

Cross examination. 


©. You say the duties of the brakemen and trainmen are to gener- 
ally look after the train, track, etc. ? 

A. To look after the property of the company, their own safety, 
the property of those in transit over the road, ete. 

(). To the best of their skill / 

A. Y es, sir. 

Q@.. Since this accident occurred you have printed rules for your 
company ¢ 

A. Yes, sir. 

@. And you have put this in particularly as one of the rules they 
must observe / 

A. Yes, sir. 

@. Before that you had no written rule in regard to that / 

A. Before that we had no written rule on that subject, and that is 
an extra precaution. When the railroad was first started we did not 
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have half the rules we have to-day, and that very rule was added not 
any more for the interest of the company than for the protection of the 
employees. 

Q. Is it not.a fact that on account of this case you made that par. 
ticular rule and printed it in 1883 ¢ 

A. No; if we had done it on account of this particular case we 
should have done it immediately. It arose in that way. We found 
some of the employes were inclined to say that they did not think it 
was their duty ; in other words, they did not have sense enough, and 
we had to put it down, and we printed the rule so as to call especial 
attention to it. : 

(). Do you mean to say that the men you employ have not sense 
enough to attend to their business / 

A. Idid not say that.. The same would apply to railroad em- 
ployes as to others. 

(). Don’t you, as a rule, try to employ the most sensible men ‘ 

A. Yes, sir; we are like all others. We all have some regulation 
and pay the same amount of salary, and as a matter of course, seek 
out for the best men. 


wl 7 Ss. q. s4 0). 
Testimony of Mr. Wright. (Called on behalf of defendant. ) 


(). State what were the duties of trainmen—of brakemen—upon 
those freight trains in regard to examining brakes / 

A. Their duties were these: It was always understood that the 
duty of the brakeman was to look over the train to see that the coup- 
lings were properly made, and see that such brakes as they would be 
likely to use were in proper condition, both for use and safety. 

Cross-examination by Mr. Kennedy. 

(). Such brakes as they would be likely to use. 

A. Yes, sir; that they were likely to use. 

(). Not to examine the whole train ‘ 

A. It was not generally done; it was not understood that they had 
to examine every brake on the train, but such brakes that in all proba- 
bility they would be likely to use. 

. Where a train is going down hill very rapidly and down grade, 
they sometimes use some brakes then they don’t anticipate ‘ 

A. Yes, sir. 

(). Then, if an extra brake was called for, that would be outside 
the brakes that they would be in the habit of using ordinarily with the 
train / 

A. Ican only speak from my own judgment in regard to such 
things. Knowing the road as I do, | should make an allowance— 

Q. (Interrupting.) You are simply speaking from your own judg- 
ment ¢ 

A. I should make an allowance for all grades and stops. 

(). You are not speaking from any rules ‘ 

ee 


. But your own experience / 
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A. Yes, sir. 

@. And from your knowledge of the road ¢ 

A. Yes, sir. 

By Mr. Chapin : 

@. In using the brakes what brake would the rear brakeman gen- 
erally use /. 

A. He would use the brake that was handiest to get at from the 
caboose. He works from the caboose forward as many brakes that he 
would discover from the speed of the train would be required to hold 
it, and the ip of time and distance he would have to stop it. 


1 ge iF 1-10.) 
lestimony of Mr. Westler. 


@. Are you in the habit of examining the brakes on the train other 
than the ones on that end or part of which you have supervision ‘ 

A. Yes, sir; it is my business to examine all the brakes on both 
ends of the train, enough to hold the train ; the rules require the brake- 
man to do that before the train leave the yard. 


P. 64, q. 42. 
Testimony of Mr. Lites. 


®. You could have examined that brake that night, if you had felt 
disposed to, before the train went out / 

The Witness. [ never was instructed to examine them by anybody. 

@. Did you have a copy of the rules and regulations of the com- 
pany—a printed copy ‘ 

A. Yes, sir. 

@. Do you remember that you examined the rules / 

A. Why, I have looked over them. 

3 will ask you if you were not aware of its being a rule ‘that it 
was the duty of brakemen to examine the brakes on their trains, and 
see that they were in safe and proper condition for use / 

A. Well, I do not mind much about it, but I never was cautioned 
by any of our conductors or anybody to examine them. I knew that 
if we saw a brake out of order we generally repaired it. 

P. 40, g. 279-282. 


Q. Now, don’t you know it was the standing rule of the company 
for brakemen to exercise particular care’ Was it not understood by 
the brakemen themselves that they must exercise particular care in 
using the brakes / 

A. To keep your train under contro! and so on. 

(). | mean in the use of the brake itself / 

A. I don’t recollect of ever seeing such a rule. 


(Page 41, q. 292-293.) 


q. I will ask you if you didn’t know, and if you didn’t understand 
that it was your duty for your own self-protection to see that those 
brakes were in proper order ¢ 
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A. I did not consider it my duty; if I had seen anything wrong 

with the brake, I, of course, was to fix it or keep away from it. 
(Page 42, q. 298.) 

Q. For your own self-protection vou were to look ¢ 

A. No; I never done that particularly; [ always looked out for 
my train ; I always thought about the train ; | aimed to keep the train 
under control ; if I saw anything wrong about a brake, of course, | 
would look if I was going past it. 

(). You took no pains to do it ¢ 

A. No, sir; I did not think it was my duty to do it. 

(). And even your sense of self-protection didn’t tell you it was 
your duty to do it ¢ 

A. I didn’t make any examination of the brakes to see if they were 
very strong or anything. 


(Page 42, q. 299-301. ) 


C.—DISCUSSION OF POINTS INVOLVED. 
[. 

The defendant having made adequate provision for au inspection of 
cars at Fort Wayne, discharged its full duty and cannot be held liable 
for the negligence of the appointed inspectors, for failure (1) to make 
any inspection, (2) to make a proper inspection. The question of fact 
involved in the proposition is fully established by the evidence. 

As to the law the case is (dlistinguished from that of Northern Pacific 
Railroad Company vs. Herbert, 116 U. S. Rep., 642, by the fact that 
the car in this case belonged to another company, and came to defend- 
ant as a connecting line loaded and in transit. 

The duty of the defendant as to such cars is only to provide for a 
competent inspection. 

Mackin vs. B. & A. R. R. Co., 135 Mass., 201. (15 Am. & 
Kng. R. R. Cases, 196.) 

Smith vs. Potter, Receiver, 46 Mich., 258 

C. & X. R. R. vs. Webb, 12 Ohio St., 475. 

L. M. R. R. vs. Fitzpatrick, 42 Ohio St., 318. (17 Am. & 
Eng. R. R. Cases, 575.) 


If our proposition is sound the court erred, 


|. In refusing to instruct the jury as. requested in the 11th request. 


TE: 
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2. In sustaining plaintiff’s demurrer to the 2d and 3d_ paragraphs 
of defendant’s answer. 


Assignments of error, Nos. | and 2. 


LI. 


It is established by the evidence, and the court should have held as 
a matter of law, that the plaintiff himself was charged as fully as any- 


one with the duty of making an inspection of the brakes, (1) as a duty 


imposed on him under the circumstances by the law; (2) a duty im- 
posed by the express rules of the company. 

He is chargeable with the negligence, if any there was, with respect 
to an inspection of the brake in question and cannot recover. 

This point is to be determined by the evidence, 

|. Relating to the circumstances of the employment and work to 
be performed by plaintiff. 

2. Relating to the duties of brakemen under the rules of the de- 
fendant. 


3. Relating to the examination made. 


If this proposition is sound, it follows that the court erred in refus- 
ing to instruct the jury as requested by the defendant in the 14th and 
15th requests. 


Assignments of error VII. and VIII. 
The evidence on the first two points appears elsewhere. 
As to an examination of the car and brake in question before the 
injury the following is the testimony : 
Testimony of Mr. Lites. 


@. What examination did you make, if any, of the cars and brakes 
and equipments, and so forth, at the time of making up the train, or 
afterwards / 

A. All I done was to see that the cars were coupled together, and 
that the pins were all down, and such like as that, and the drawbars. 

P. 24, q. 31. 
‘ ®. What knowledge, if any, had you of the condition of this brake, 
or of any defects in this brake at the time ‘ 

A. I did not have any. I was in the habit, when | was setting 
these end brakes—I never liked to use them very well, but when I set 
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them I generally looked pretty close to see if there were chains on 
them, and everything that way. 

(). Had this brake a chain on / 

A. Yes, sir. 

P. 27, q. 79-80. 

(). I understood you to say in your direct examination that you 
were in the habit of examining the brakes to see whether the chains 
were right and the brakes were right ; did you do it that evening ‘ 

A. When I took hold of a brake I noticed to see whether there 
was a chain on it or not. 

(). Did you do that that evening ‘ 

A. Yeas, air. 

(. Did you look at the brake / 

A. Before I set it I looked to see if there was a chain on it. 

(). Did you look at it before the train started ¢ 

A. No, sir. 

(). Did you look at any of the brakes to see whether they were in 
condition to put on a train ‘ 

A. No, sir; [ just glanced along to see if there was a chain on 
them, and if there was too much slack I took up the slack. 

(. Then I understand you that yon made no effort to discover 
whether the brakes were out of order, except simply to notice whether 
the chain was on or not / 

A. That was all. 

Q. If there was any flaw in any brake here (indicating), you did 
not look to see whether there was or not / 

A. No, sir. 

P. 34, q. 187-193. 

(). So you made no examination at all to see whether it was or 
not, to see whether the brakes were in order, except simply to look at 
the chains / 

A. That was all; when I take hold of a brake to set it I kind « 
pull on it steady to see whether it was fastened. 

P. 34, q. 198. 

(. Did you set the brake on the first car / 

A. Yes, sir; and the next brake was an upright brake, and the 
next brake was a side brake. I set it and then went to this brake. 
The next to the last brake I set was of that species. 

J. Then you went to this brake / 

A Yes, sir. 

J. Wid you have your lantern with you ‘ 
A. Yes, air. 

(). Did you have it when you went to set the brakes / 

A. Yes, sir. 

(). Did you look at the brake to see whether it was in order before 
you applied it / 

A. I just looked to see whether the chain was on it, and kind of 
eased up on it when I| started to turn it. 

Q. It was dark at that time, I suppose ‘ 
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A. Yes, sir; it was about ten or eleven o'clock. 

Q. In using your lantern to determine whether the chain was on 
the brake or not, you had to hold it down, didn’t you, and take a side 
look at it this way (illustrating) to see / 

No, sir. | 

How did you look ¢ 

I catched hold and kind of tightened her up. 

You just tried it by the wheel / 

Yes, sir ; I felt it like this way (illustrating) with my hand felt 
the chain. } 

@. Then you did not look ; you merely did it by feeling / 

A. I didn’t take the lantern to see; I could see of course, by the 
light, though. 

@. Which side of the brake were you standing on? 

A. I was standing on the inside of it a little, very near straight 
with it. 

(Page 37, q. 238-248). 


S POPOD 


Q. These Union cars that you speak of, they were frequently used 
on that line, were they not / 

A. Fou ae 

@. Did you ever attempt to examine the brakes to see how they 
were constructed / 

A.: meee. 

@. You have plenty of time to do it, to examine the brakes / 

A. Yes, sir; but I did not think it was my duty. 

(Page 39, 40, gq. 276-278). 

Q. Then was it not your habit to examine and see what the condi- 
tion of the brakes was, and to see whether the brakes were in order or 
not { 

A. Well, I examined them so far as I knew. I was always care- 
ful about setting a brake, but the particular safety about it was to see 
whether the chain was in good order. 

Q. Not the chain, because if the chain was out of order that would 
simply be that you could not brake, because the chain was lost; but 
how was it about the apparatus of the brake itself—the wheel and arm / 

A. I have never examined them any more than to take hold easy, 


that way (illustrating). 


Q. You testify that you did not examine the brake itself, the 
wheel and arm, to see whether it was in good order, and to see wheth- 
er the bolts were in ‘ 

A. No, sir, I never examined only what I have said. I have 
taken hold kind of easy, in starting them, to see whether there was 
anything wrong with them or not. I never took a lantern and went 
to see if the bolts were out, or anything of that kind. 

Q. If it was.day time, how did you do? 

A. If we had to stop I set up the brakes. 


P. 41, q. 288-291. 
Q. I will ask you if you didn’t know and if you didn’t understand 
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that it was your duty for your own self-protection to see that those 
brakes were in proper order ¢ 

A. I did not consider it my duty; if | had seen anything wrong 
with the brake I, of course, was to fix it or keep away from it. 

(). For your own self-protection you were to look ¢ 

A. No, I never done that particularly; I always looked out for 
my train ; I always thought about the train; | aimed to keep the train 
under control; if I saw anything wrong about a brake, of course I 
would look if I was going past it. 

(). You took no pains to do it ¢ 

A. No, sir, I did not think it was my duty to do it? 

(. And even your sense of self-protection didn’t tell you it was 
your duty to do it! 

A. I didn’t make any examination of the brakes to see if they were 
very strong or ere | 

P. 42, q. 298-301. 


©. Now, in pores up a train and in going out with a train, what 
does the brakeman do with regard to brakes along the train’ What 
sort of inspection do you give for the purpose of finding out the condi- 
tion of the brakes, such as to use and such as not to use / 

A. Our inspection generally comes by the use of them. 

Q. How often had you used the brakes that night along on that 
train / 

A. Oh, I can’t tell you how often we had used them. We had 
stopped several times. 

(). What inspection does the brakeman make, if any, for the pur- 
pose of finding out what brakes are fit to use and what are not fit 
to use ‘ 

A. Why, in the yard, in going out, | generally examined the chain 
to see whether there was any slack in it. 

@. Did you examine any other part of the brake, the wheel or 
anything / 

A. No, sir. 


P. 46. q. 359-362. 
7) stimony of Mr. Westler. 


(. How do you know that he was setting up brakes other than the 
end brake that is alleged to have broke, when there was eight to twelve 
ears between you and him / 

A. Because there was some poor brakes between him and me, and 
rather than go so far he had rather set the end brake and save time by 
doing so. 

Q. You may state whether or not you examined all the brakes on 
that train that night. 

A. No, sir, I did not. 

(. How do you know, then, there were poor brakes on Lile’s part 
of the train ¢ 

A. Because I always examine enough brakes to hold the train. I 
thought he had some poor brakes. 
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Q. Are youin the habit of examining the brakes on the train other 
than the ones on that end or part of which you have supervision ‘ 

A. Yes, sir, it is my business to examine all the brakes on both 
ends of the train, enough to hold the train; the rules require the 
brakeman to do that before the train leaves the yard. 

@. What do you mean by the half circle of cast iron with a hole in 
the center of it that the brake shaft passes through ¢ 

A. It is a brace to support the brake. 

Q. In what condition was this casting / 

A. This brace was all right ; it was good. 

P. 64, q. 39-44. 

. ha He was this place in the casting / 

A. In the shaft. 

@. On that part on the inside or the outside of the car ¢ 

A. On the outside. 

@. How was it, then, that you did not observe this flaw when you 
examined the brakes / 

A. Because I did not get down in between the cars to examine it, 
and supposed the other brakes on top the car were good until I got to 
them. : 

(. Then you did not examine this end brake thoroughly, did you / 

A. Did not examine it until after he was hurt. 

. Then you did not observe your custom closely on that day in 
the examination of the brakes / } 

A. I knew he had two or three good brakes behind, and I had two 
or three ahead, and I knew that was enough to hold the train. I ex 
amined until I had enough to hold the train. 


ee 


P. 65, q. 5%. O3 
ITT. 


If the duty to inspect rested upon the other persons, and not upon 
the plaintiff, the plaintiff cannot recover on account of the negligence 
of such persons, because they were fellow servants of the plaintiff 
the sense that precludes a recovery by him on account of their negli_ 
gence. 

We refer in support of this proposition to the authorities cited in 
support of the first proposition, ante. 

lf this proposition is sound the court erred, 

(2) In refusing to instruct the jury as requested by defendant in 
the 11th request. 


Assignment of error I 


(6) Refusing to instruct the jury as requested by defendant in the 


12th request. 
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Assignment of error IV. 


(c) In refusing to instruct the jury as requested by defendant in 
the 7th request. 


Assignment of error III. 


(7) In instructing the jury that the defendant is liabie for the neg- 
ligence of the inspectors, as was done in that part of the instruction 
given which are set forth in the 

Assignments of error V. and VI. 


} 


(¢) In sustaining plaintiff's demurrer to the answer, par. 3. 
Assignment of error II. 
[V. 

It was incumbent upon the plaintiff to make out his case by prepon- 
derance of evidence, and the jury should have been so instructed, 
according to the second request. Instead of giving the request the 
court instructed the jury that the burden was upon plaintiff to establish 
certain facts. We submit to the court the question whether the 
defendant was not entitled to the instruction as strongly as stated in 
the second request. 

(9th assignment of error). 
_# 

The 10th assignment of error raises the question whether it was 
competent to receive the depositions of Mason and others against the 
objection of the defendant, without proof of the official character of 
the party before whom they were taken. 

(10th assignment of error). 
VI. 

The testimony in the answer of Mason, that a good many were 
there looking at the wheel (in the evening after the accident) and that 
they were all talking about the wheel and the flaw in it, was incompet- 
ent and the court erred in refusing to strike out that testimony and in 
permitting it to go to the jury. 


(11th assignment of error). 
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VIL. 

It was incompetent for the witness Rhinehart to testify that he and 
Mr. O’Rourke, superintendent, were out there (at the scene of the ac- 
cident after it occurred) and that he and the superintendent examined 
the wheel at the same time; that “‘we looked at the wheel, and | 
spoke and said there was a flaw in the wheel. He picked it up and 
looked at it, and he said, ‘ I don’t see any flawin it.’ [ showed him, and 
said to him what I thought was a flaw by the looks of it.” 

The court erred in refusing to strike that testimony from the depo- 
sition, and in permitting it to go to the jury. 


(12th assignment of error. ) 


, VITI. 

It was also incompetent for the witness Rhinehart to testify that he 
said at the time of sajd examination, viz: ‘** What I claimed, the flaw 
was an old crack with a dead look, while the balance of the brake was 
new and bright.” 

The court erred in refusing to strike that testimony out of the depo- 
sition, and permitting it to go to the jury. 

(13th assignment of error. ) 
LX. 

It was incompetent for the witness, George W. Moore, to testify as 
to whether or not he made an examination of the broken wheel, to 
determine whether or not the same had been whole and perfect before 
the accident, and to testify as to what indication he observed of its 
dangerous condition previous to its breakage, the night before. The 
witness was not an expert, and did not see the wheel until the next 
day, and did not identify it as the wheel which broke. 

The court erred in refusing to strike this testimony from the deposi- 
tion, and in permitting it to go to the jury. 

(Fourteenth assignment of error. ) 
Chicago vs. Greer, 9 Wallace, 726. 
X. 


The testimony which the witness Marks was permitted to give at the 


i 
é 
: 
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trial, against defendant’s objections, as to the proper construction of 
said brakes and the defective construction of the one in question was 
clearly incompetent, and the court erred in permitting it to go to the 
jury. The defendant in this case could not be held responsible for 
anything pertaining to the character of the implement or its construc- 
tion. 
(Assignments of error 15 and 16.) 
XI. 

We submit, as matter of law, that the defendant was not bound to 
open and unload this car when they received it loaded and sealed, in 
der to make an examination, and the jury should have been so in- 
structed, in accordance with the 9th and 10th requests. It was error 
for the court to refuse those requests, and to leave to the jury the 
question whether the defendant should have unloaded and examined 
the car or not. 

(Assignments of error, 17, 18.) 
XII. 

There is no evidence in the record to support the allegation that 
there was a defect in the brake when the car was in the yard at Fort 
Wayne of such a character that it would have been discovered by a 
proper inspection. 

There is no testimony in the case of any person who saw the brake 
hefore the accident. 

The only evidence that could be referred to, to support the allega- 
tion, consists of 

|. The fact that the brake gave way. 

2. Testimony of persons who examined some parts of the brake 
after the accident. 

This testimony is as follows : 

l. Mr. Liles. Did not see it. 


Page 25, q. 51. 


ne 
> 


Mr. Hayes (Conductor). Did not see it 


Page 0, gq. 20-21. 
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David L. Mason. (Deposition, p. 52, Pr. Rec.) 


@. You may state what you know, if anything, of the breakage or 
giving away of any car or part of car on the freight train on the Grand 
Rapids and Indiana Railroad which was standing at the depot of said 
road at the time the plaintiff was injured and carried into the depot of 
said company. 

A. I saw the wheel as broken into; I saw about one-third of the 
wheel with one spoke in it; it was the brake wheel that was off of that 
train, and I saw a vacant place on the train where they all said it came 
from. There was a rusty place in it which | would call a flaw, in the 
rim, about two-thirds of the way through. 

@. Please explain what you mean by the words wheel and rim, as 
used in your answer to the last interrogatory before this. 

A. I mean the rim on the wheel that was used on the end of the 
brake. It was an end brake. 

@. State at what part of the car the vacant space or place was 
where you noticed the absence of the break head or wheel. 

A. The vacant place was at the end of the car. 

@. State who, if any one, was present with you when you exam 
ined this wheel, and what light, if any, you had with which to make 
the examination of the said wheel or rim. 

A. There were several present; Mr. Joshua Rhinehart was one, 
Mr. P. 8. O’Rourke. I knew of a good many that were there looking 
at the wheel. They were all talking about the wheel and the flaw in 
it. There was a lantern there, arid a light at the corner that gave light. 

. State whether or not you made an examination of this brake 
here or wheel with reference with determining its connection as to its 
being sound or unsound before the accident occurred. 

A. I examined it. 

Q. State what indications, if any, you discovered of the unsound- 
ness or broken condition of the wheel or brake prior to the time of the 
accident. 

A. There was a flaw in the wheel. 

@. What indications were there, if any, of a crack or break in the 
rim or wheel of the brake which indicated that it had been cracked or 
broken some time before / 

A. It was rusted in. 

Q. State how far this brake or crack which you say was rusted 
into, extended into the wheel or rim of the wheel, of the brake. 

A. About two-thirds through. 


Pr. Rec., page 53. 

Cross-examination. 

@. At what place did you see the piece of the broken wheel 
spoken of / 

A. Near the depot, close to the road crossing. 

@. How far away was the car from which you were examining the 
portion of the wheel was—taken / 
A. It did not exceed 50 feet. 
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Q. Who brought the broken wheel from the car to where you ex- 
amined it / 

A. Ido not know. 

(. Did you not examine it before it was broken / 

A. No; I did not see it. 

(). The flaw you speak of was simply a crack at one end of the 
broken part / 

A. I suppose it was a crack. 

(). What is your business, Mr. Witness / 

A. At that time I was selling agricultural implements. 

Re-direct. | 

(). State on which side of the railroad you were when you exam- 
ined the broken wheel. 

A. I was on the east side. 

(). State whereabouts the break in this wheel or in the rim of the 
brake occurred with reference to the crack and injection place at which 
you have spoken. 

A. Separated right in the crack. 


Pr. Rec., page 54. 
Rhinehart. (Deposition, page 56, Pr. Rec.) 


(). State whether or not, while at the train at that time, you saw 
any part or parts of a broken rim or brake-wheel ; and if you saw any, 
so state. <A. I did. 

(). What examination, if any, did you make of the part or parts of 
the broken wheel or rim, and what was the condition of the same, with 
reference to its soundness or unsoundness / 

A. 1 was out there and Mr. O'Rourke, superintendent of said road, 
and | examined the wheel at the sume time: he had a lantern: we 
looked at the wheel, and I spoke and said there was a flaw in the 
wheel. He picked it up and looked at it and he said, **I don’t see any 
flaw in it.” I showed him and said to him what I thought was a flaw 
by the looks of it. The tlaw seemed to strike in quite a ways. 

(). State whether the brake in this wheel occurred with reference 
to the flaw you have spoken of. 

A. It broke through the flaw. 

Q. State what examination you made, if any, of this brake or this 
wheel of the brake to determine its condition, as to its being cracked 
or otherwise / 

A. I examined with reference to that, and | found what some 
would call a crack, but I eall it a flaw. 

(). State whether this flaw or crack was on its outside or inside of 
the rim of the brake-wheel. 

A. My recollection of it is it was from the inside out. 

(). State how far this flaw or break extended into the rim of the 
brake-wheel. 

A. I think the point of the flaw run about half way through rim. 

Q. State what, if anything, there was to indicate how far the break 
or flaw extended into the rim of the brake-wheel. 
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A. What I claimed, the flaw was an old crack with a dead look, 
° while the balance of the brake was new and bright. 
@. State what you know, if anything, as to where this broken 
brake-wheel had been just before you examined it ¢ 
A. It was picked up right there by the end of the car. I knew by 
the appearance that it was broken off of the end of a freight car; it 
ras broken off from a freight car in the train standing there on the 
track, 
@. State on which side of the railroad track you found this wheel 
and made this examination. . 
A. On the east side of the track, about twenty-five feet from the 
depot / 


@. State how many pieces of this broken brake-wheel you saw and 
examined. 

A. ‘| saw two pieces of the wheel. 

Cross-examination. 

@. Is it not a fact that the flaw you spoke of was indicated solely 
by what seemed to be au old crack or break partially through the rim, 
or do you mean to say the iron of which the wheel was made was de- 
fective / 

A. My candid opinion is that the crack was always there; the iron 
never cemented or formed a solid part. 

@. On what do you base your opinion / 

A. I base my opinion on the fact that where the brake was it was 
smoother than the newly broken part. 

@. Of what kind of iron was the wheel made, cast or wrought / 

A. In my opinion it was cast. 

@. Have you ever had any experience or do you know anything 
about the business of moulding, or was you ever engaged in any way 
in the manufacture of castings ¢ 

A. I have not. 


Moore. (Deposition, p- Os, Pr. Ree. } 


(). You may state whether or not, after this injury to the plaintiff, 
you examined the pieces of broken brake-wheel ; and if so, when and 
where it was. 

A. I did; it was north of the Grand Rapids depot here, when | 
see—it was in the morning, about six o’clock, after the accident hap- 
pened. It was right north of the depot, between the telegraph pole 
and the track on the ground. 

@. State how many pieces of the rim you saw. 

| A. I saw two or three. : 
| (). You may state whether or not you made an examination of this 
| broken brake-wheel, to determine whether or not the same had been 
whole and perfect, before the happening of the accident. 

A. | did. 

@. What indication, if any, did you observe of its dangerous con- 
dition previous to its breakage the night before / 

A. I noticed a flaw in the rim of the wheel two-thirds of the way 
through the wheel. 
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@. What did you observe in the appearance of this broken rim or 
wheel that indicated the flaw you have spoken of / 

A. You could tell by the old break; it was rusted two-thirds 
through the wheel, while the rest was bright. 

(). You may state whether this old break or flaw was from the in- 
side of the rim of the wheel out as from the outside in. 

A. From the inside out. 

Q. You may state what the fact is as to whether or not the pieces 
of the broken rim and brake wheel, of which you have spoken, were at 
and on the ground where you found them, the evening before you 
found them in the morning. 

A. They were not there. 

Cross-examination. 

(). Was there more than one of what you call flaws in the wheel / 
A. I disremember, but I had an idea that there was two, but the 
one I| distinctly remember, that was about two-thirds through. I don’t 
remember any others. | 

(). You spoke of rust in the old break, or flaw, as you call it. 
State, if you can, how much it was rusted; whether or not it was 
enough to discolor it, or whether it was eaten away by the rust or not. 

A. It was discolored, but not eaten away. 


Westler. (Page 60, Pr. Rec.) 


(). State what examination, if any, you made of the brake and in 
what condition you found it. 

A. I examined the brake and found that there was a flaw in the 
casting, and in the way it was put into the car. 

(). State what flaw, if any, you discovered in the casting, and 
where, and the nature of it. 

A. It was—the shaft was cracked ; what I mean by the shaft was 
the iron that went through into the car. This shaft on the inside of 
the car should have had a key to go through it or a bur on the end ; 
instead of that I could find neither, no place for a bur and I could 
find no key. 

(). State whether cr not the shaft had a thread cut upon it for 


a nut. 

A. No, sir; it did not. 

Q. What examination, if any, did you make of the end of the car 
through which the shaft was driven; and, if any examination was 
made, in what condition did you find that ‘ 

A. I examined it the best I could. I didn’t get into the car. It 
looked as though the shaft wasn’t long enough to be fastened secure as 
it ought to be. 

Q. Through what was the shaft driven or put into the end of the 
car, and in what condition was the woodwork ¢ 

A. It was put through the siding, an inch and a half or two inch 
studding, and the siding was broken outside ; the studding—lI couldn't 
see plain enough to see how the studding was on the inside of the car ; 
from what I could see it looked more like a board than it did like a 
studding. I don’t think it was split on the inside. 
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@. What examination, if any, did you make of the brake, and in 
what condition did you find that? State fully. 
A. I found the brake, the castings, all broke into pieces—into four 
or five pieces. 
Pages 62-63. 
Cross-examination. 
(). In what condition was this casting / 
A. This brace was all right ; it was good. 
@. Was the platform broken ‘ 
A. No, sir. 
Page 64. 


Q. Whereabouts was this place in the casting ‘ 

A. In the shaft. 

@. On that part on the inside or the outside of the car? 
A. On the outside. 


Page 65. 


(). How much of the broken shaft remained in the end of the car? 

A. I didn’t remember whether any of it remained in. I couldn't 
tell as to that. 

. How much of the shaft was broken off / 

A. I don’t remember how much it was; I think about six inches. 

©. How do you know, then, that there was no bur or key on the 
end of the shaft on the inside /- 

A. I judged from the looks of the shaft. 

@. How much of the siding was broken on this ear ¢ 

A. Why, there wasn’t very much broken; just where the shaft 
went into the car. | 

Q. If you did not enter the car, how do you know tilere was only 
a board and not a studding on the inside / 

A. I said it looked more, from what I could see, like a board. 

Q. How much of this piec e of timber, that you say looked like a 
board, could you see / 

A. I couldn’t see very much—-perhaps half—three-quarters of an 
inch of it. 

Q. How do you know, then, that it was not the usual studding that 
ig put in such cars 

A. AsI said before, it might have been studding, but it didn’t 
look like it. 

(. Where did you find those four or five pieces of the brake / 

A. Between Liles and the depot. 

. When did you find them / 

A. When I went up to flag the other section, probably twenty 
minutes ; | don’t know just how long I was gone. 

Q. Did you first help carry Liles to the depot / 

A. Yes, sir, I did. 

(). Then, when did you examine these four or five pieces of the 
brake ? 

A. When I came back from flagging the other section. 


a ie 
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Q. Did you pick them up on your way back from flagging the oth- 
er section ! 

A. Yes, sir, I did. 

. What caused you to pick them up ’ 

A. I don’t know as anything particularly, only I wanted to see 
how they was broken. 


Pages 65, 66. 
Re- Direct. 


(). After picking up the pieces of broken brake were they shown to 
or examined by anybody, and if so, whom ¢ 

A. Yes, sir; by Charles Pierce, a brakeman on train behind us, 
and I think Mr. Wright, of the train behind. Several more examined, 
but [ don’t just remember who they were. 

(). State, after your examination of the shaft, whether it was brok- 
en off in the car or pulled out altogether. 

A. It was ont of the car altogether. 


Page 67. 
Wright. Page él.) 


(). What inspection or observation did yon make as to the train 
that was on the track or any of the cars‘ Go on and state what you 
know about it. 

A. After I had seen Liles in the depot, the use of my lantern was 
requested to look at the car and the condition of the car upon which it 
was said he had received his injury, and I went along. We looked at 
the different broken parts, and in this bracket here (indicating) some- 
where along here—I could not recollect now just where it was—lI dis- 
covered what I took to be an old flaw or an old break, what I would 
term or what has been represented to me as a sand flaw. It was not 
rusted, but had a bronzed appearance, extending possibly two-thirds 
of the way across, and possibly one-third of the depth. That was all 
that | discovered in the way of a breakage or of anything of that kind. 

. What about the wheel; did you see that ‘ 

A. I saw the wheel—all the parts that were there. 

(). How many parts were there / ' 

A. That I could not tell; I did not count them. 

().. About how many were there ‘ 

A. There were several, possibly two or three ; there may have been 
four. 

Q. What examination, if any, did you make as to the end of the 
car at which this accident occurred ¢ 

A. The examination was casual ; it was up a little distance, and 
all the examination I would make would be simply to look up to see 
that part. 

(). Did you kook up? 

A. Yes, sir, I looked up. 

(). What did you see‘ 

A. I saw this iron wheel attached here; the parts that were not 


—_ 


50 GRAND RAPIDS & INDIANA R. R. ©O. VS. OSMUN LILES. 


broken off, the parts that remained after this part was broken off (indi- 
eating), and also the hole in the end of the car for this shaft to go in. 

@. Where were those parts of the iron that were broken off / 

A. They were on the end of the car. 

By the court : 

(. How many pieces were broken off / 

A. I could not tell you whether one or two, but whatever was left 
here was on the end of the car; that is all I can recollect. 

By Gen. Kennedy, resuming : 

@. I will ask you whether, upon examination, you did not find 
but one piece instead of two ¢ 

A. I could not say; there are some of these castings that have a 
web here (indicating), and these parts here (indicating), there is a web 
between ; it may have been one of those, but | could: not say. 

. State in whose possession the wheel and shaft were at the time 
you examined them ; who took possession of them there / 

A. That I could not tell, who took pe session of them ; they were 
lying there on the ground, scattered around in a little circle. 

®. What time of night was it / 

A. It was after ten o’clock somewhere; it may have been after 
eleven o'clock; I could not say; it was somewheres between ten 
o'clock and eleven o'clock at night, but I could not be exact now. 

@. When the wheel separated from the car with the chain and this 
part attached to it, what became of the wheel, it and the chain at- 
tached, together with the shaft / 

A. It was still dragged along with the train, I suppose. 

. Under the car / 

A. It would fall down over the deadwoods and drag along. 

@. Explain to the jury what you mean by the des adwoods. 

A. You have a model of the car, I believe. If that was brought 
here I could indicate what it is. : 

Q. State what examination, if any, you made as to the rim of the 
wheel, in regard to defects, if any. 

A. I saw all the parts that were there. I did not discover any flaw 
in the rim of the wheel. 

Pages 72, 73. 

@. Explain to the jury what pulled out of this car, and what was 
left as applied to the car. 

A. This is the wheel and that is the casting (indicating). This part 
broke off here somewhere (indicating), and here is the chain passing along 
here (indicating), and this is the shaft (indicating). As soon as this 
broke (indicating), this part of the shaft-wheel and this part here (indi- 
cating), all .would fall over this way and drag right over the dead- 
woods. 

@. What examination, if any, did you make of this particular car 
to see what the defect was as to that part of it / 

A. I made no examination, only what I could see from the surface 
of the cars. 


Page 74. 
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Cross-examination. 


Q. Was the chain, when you saw the brake-wheel, attached to the 
shaft of the brake-wheel / 

A. It is my recollection it was. 

(. And it was also attached to the brake itself when you saw it ! 

A. It was, I believe ; that is my recollection. 

(. And you say you did not get up and examine the place where 
the shaft of the brake-wheel was put into the car ¢ 

A: No, I did not. 

(. Well, did you examine that portion of the arm or bracket, as it 
is called there, that was up on the car to see whether there was any 
flaw there or not ¢ 

A. No, I did not. 

. Who was present when you made this examination, such as 
you did make / 

A. There were my brakeman, Mr. Pierce, the superintendent of 
the road, and there were several others, but those are the only two that 
[ recollect of. 

. Did anybody, while you were there, get up upon the platform 
at that time, or deadwoods, as it is called, to examine the portion of 
the brake on the car? 

A. There did, I believe. 

(). Who was that / 

A. The superintendent of the road. 

(). State whether he had a lantern or not. 

A. He had; he had my lantern. 

(). Did he hold it up to close where it was broken / 

A. It is my recollection that it is. 

(). What did he say about the break / 

Objected to by counsel for plaintiff as incompetent, irrelevant and 
immaterial. 


The Court. Anything said on the subject is competent for either 
party, | think. 

A. He said there was no break there, no flaw. 

Q. Did he not, Mr. Wright. invite those standing around there to 
get up and look at it, so as to determine the question whether there 
was any flaw or not / 

A. I believe it was so understood if not expressed. I could not 
say that was the expression used, but it was so understood ; it was free 
for all to examine. 

Q. It was suggested that there was a flaw in that portion of the 
brake, the part that was on the ground, was it not / 

A. It was. 

Q. And did not Mr. O’Rourke say that there was no flaw there, 
but that it was simply the sand and dirt that got into the fracture as it 
was being dragged, and to determine it he got up on the car, looked at 
the portion up there, and then called the attention of the men there to 
it, and for them to get up and see for themselves and determine the 
fact ; was not that done ‘ 
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A. The suggestion was made that there was an old flaw in it, and 
he looked at it, and he says, *“‘ That is nothing but some sand and dirt, 
gentlemen,” and then he got up and made this examination on the 
end of the car, and, as I say, I cannot recollect what the words there. 
I have no definite recollection of the words he used, but I say it was 
understood, and it has been my understanding that it was free for all 
to look and see. 

@. If Mr. O’Rourke did invite anyone to get up and look at it, did 
anyone get up‘ 

A. There was no one got up that I recollect of. 

Q. You say that in your opinion there was an old sand flaw. 
Might you not have been mistaken, and that the appearance was 
caused by just what was suggested by Mr, O’Rourke—that is, that it 
was the dirt and sand that had got into it in dragging it along ‘ 

A. My impression was that it was an old sand crack. 

@. You say it was not rusted / 

A. No, it was not rusted ; it had a bronzed appearance. Of course 
there was sand there. 

Q. There was dirt on the arm and some sand / 

A. Yes, sir; there was some dirt and sand. 

Pages 74-76. 

Q. What is your impréssion as to where it was broke ; was it brok- 
en up here (indicating), or was it broken down where it was all one 
piece / 

A. That is a point | could not state—just where it was. It was 
broken near the shoulder, but whether it broke one piece or two pieces 
I could not recollect, because I did not make a close examination 
of it. 

. Do you say that the rim of the wheel was broken / 

A. It was broken, yes, sir; the wheel seemed to be in several 
pieces. 

@. Can you tell the jury to what extent it was broken ; how many 
pieces were there ‘ | 

A. I could not tell how many ; there were three or four. 


(). Were there any indications of any flaws or cracks in the rim of 


the wheel where it was broken ¢ 

A. There were no indications of any flaws in the wheel. 

(). _So far as you are able to judge from what you saw there, what 
would you say broke the wheel itself 

A. I would judge it was the fall upon the track or dragging of the 
wheel that broke the wheel. That was my impression at the time. 

Page 76. 

(. Was the portion of the hole in which the shaft had been put in 
broken out any / 

A. The edges of the timber were torn and this side of the car was 
torn around the hole; that would necessarily be the case if the rod 
came out ; that is all [ could say in regard to it. 


Page 77. 
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O Rourke. | Page 79. ) 


(). State, without my asking questions in detail, what you did and 
what you saw there, giving a history of all the cire umstances. 

A. * * * * JT then went out to look about the cars to see how 
tie accident occurred, and I found several parties—six or eight— 
standing on the ground near the end of the car, and they had the chain 
in their hand and the hoop of the wheel, and the chain was attached to 
tis rod here (indicating), and the hoop, a portion of the spokes, and 
a small piece of the rim remained, and they had that in their hands 
and was examining one of these breaks; it was broke across here— 
this portion (indicating). 

(). State, in connection with this, whether the bracket was like the 
one that you have here. 

ng Not exactly ; that one had square corners and was similar to 

, though not exactly like it. There was no web in here; it was 
aie n off in that condition (indicating) leaving these two pieces that 
were bolted on the car still on the car, and the opposite pieces that 
were broken off attached the shaft and hoop. When I got to the end 
of the car there was a lot of men standing there, and they had this 
piece up there (indicating) in their hand and were examining one of 
these portions of the brace, and said there was a flaw in it. I walked 
up to whoever had it in his hand and took it out of his hand, and with 
the light that was there, holding it close to the lantern, I picked it 
with my finger nail, and I remarked, there is no flaw here ; this is where 
it has been dragged on the sand and the sand has touched this portion 
of it; it isa little longer than the rest, and [ picked the sand out with 
the end of my finger, and it came out readily. I then said, * gentle- 
men, we can very readily settle this question.” The opposite portion 
of the break is on the end of the car, and I at once climbed on the 
platform, about four feet from the ground, and the bracket or brace 
attached to the car is about four feet up from the platform, perhaps a 
little more or less, leaving it about eight feet from the ground up to the 
bracket. I climbed up on the end of the car, and when [I got on the 
» atform I asked the gentleman who had the lamp in his hands to give 
it to me, and I stood up close to the bracket and examined both breaks, 
aud [ am positive there was not a particle of sand, crack or rust 
ihere, and I turned around to the gentlemen there, and I said, 
‘Gentlemen, this settles the question ; this is a clean break; get up 
here and examine it for yourselves ; you can see as well as I can.” | 
called to them twice, I recollect distinctly, but no one got up, and I 
then handed the lamp down and climbed,down off the car. After get- 
ting down I again picked up this broken part and some of the men 
still remained ‘there, and I showed it to the portion that remained there 
and said to them, “Any of you can see clearly for yourself, if you will 
get up and examine it, that it is just as I have said,” but no one did 
SO). 

Q. What do you say now as to whether there were any flaws there ‘ 

A. I say most distinctly that there was not any flaw, not even a 
crack the size of a hair, in any one of these braces. 
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@. State whether there was anything in the external appearance 
of the iron of that bracket that would indicate any weakness about it 
or that it was unsafe. 

A. Nothing that I could see ; nothing in the bracket in any way, 
shape or manner. 

Pp. 80-81. 

(). Did you look into the hole from which that shaft came out / 

A. I looked there, and my recollection is that the siding was up 
and down, and when the journal came out suddenly it had taken the 
edges off of the siding, stripping off a piece at the top end an eighth of 
an inch thick, and growing thinner as it went down—that is, where the 
end of the axle would catch it—and ripped off a splinter. Beyond 
that there was no break. 

. Where it came out it just took off a splinter ‘ 

A. Yes, sir; where it came out it ripped off a_ splinter off the 
weather boarding and took it off. 

By the court : 

Q. Was that axle broken in this accident / 

A. No, sir; the axle was not broken. The break that caused the 
accident was the break in the brace, and when the wheel broke down 
this portion of the wheel (indicating) struck against either the rail or 
the end of the ties, and the train still ran on some distance, and bobbed 
it along and broke some portion of the rim, it being cast iron, and 
dragged that along. 

Page 82. 

Cross examination. 

Q. What were you doing on the deadwood / 

A. I went to see what caused the accident. 

@. When you went out there and got up on the deadwood, or plat- 
form, and called the people to get up the ‘re, you were simply looking 
after the interest of the railroad company / 

A. I was looking after the interest of truth, as an assertion had 
been made that there wes a flaw there, and I climbed up and asked a 
gentleman there for a lamp and examined it up there. I was looking 
to ascertain the truth without any special view as to anybody’s inter- 
est. Being superintendent of the road, I naturally felt an interest, 
possibly in the interest of the company, and also an interest in the em- 
ployee, who we looked on at the time as one of the family. 

@. Atthe time you got up there and spoke about these brakes you 
heard others about there remarking about them / 

A. That there was a flaw / 

OO. te 

A. Yes; and then to satisfy myself I climbed up and asked for a 
lantern, and looked at it and saw that it was a clean break. 

q). But others examined it below and said there was a flaw at the 
same time / 

A. Yes, sir; they said there was a flaw, and scattered off when I 
called attention to the other. 

q. You said that there was no flaw or crack the size of a hair. 


f 
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A. I say there was no flaw. 
Page 85. 

@. You say that night the pieces were all there of the wheel ? 

A. I did not say they were all there; I say there were portions of 
it there. 

(). You spoke about the wheel being broke as it fell upon the track ¢ 

A. I said in all probability when it fell over it either struck the 
track or ties, and in dragging along this part was broke off. 

(). You do not know how it was broken / 

A. No, sir; I suppose it was either from the falling on the rail or 
dragging against the end of the ties. 

(). After the pieces were gathered up there did you have posses- 
sion of them / 

A. I saw them. 

(). Did you not have possession of them and have them carried off ? 

A. I did not. 

. You did not have possession of any of them ‘ 

A. No; not one single part. I do not know what became of the 
wheel or any piece of it. 

(). If you were looking after the interests of the railroad company, 
and knew that piece was a sound piece, and that one of the others 
said—-was cracked at that time, why did you not preserve it and have 
it here ¢ 

A. The reason is, I did not think it necessary to preserve it. I ex- 
amined it there on the car and asked others to come up and examine it 
and settle the question, but they did not do it, and I deemed it was 
not necessary, and: that it was a clear established fact. 

(). After you had heard others assert that there was a crack in the 
wheel / ' 

A. That was previous to a thorough examination. 

(). After you had heard it you did not think it was necessary to 
preserve the piece to establish the fact that there was no crack / 

A. No, sir. 

(). But permitted it to be taken away ‘ 

A. It was lying there; I presume it was gathered up with scraps 
as all such matters are. 

. You say that this shaft that came out of the car just fiayed a 
little splinter off of the side of the hole ¢ 

A. Yes, sir; about that long—about an eighth of an inch at the 
top, and thinned out as it went down 

Pages 85, 86. 

(. Did you examine the shaft of the wheel that night that went 
into the car, to see whether there was a pin in there or not ! 

A. There was no pin in it. 

(). Was there a bur on the end of it / 

A. No, sir. 

(). Was there any thread cut for the bur ‘ 

A. That I could not say. 


, 
ace Ss 
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XIII. 

There is no evidence in the case tending to show, or from which it 
can be inferred, that the giving way of the brake resulted from any 
pre-existing defect. It does appear, conclusively, we think, that the 
plaintiff must have been resting his whole weight upon the brake when 
it gave way, otherwise lie would not have fallen to the ground. If he 
had been using his hands only to turn the wheel, and it had broken or 
given way, he would not have fallen. The fact that he did fall when 
the brake gave way shows conclusively that he must have been sup- 
porting himself (to use the expression of one of the witnesses), ‘* by 
hanging on to the brake.” 


We have already given in full all the testimony as to the condition 
of the brake, so far as any one observed it, after the accident. There 
is nothing, we submit, in that testimony, or in the fact that the brake 
gave way, under the circumstances, which affords any ground for the 
inference that the giving way was caused by a pre-existing defect. 

ATV. 

Under the allegations in the complaint any defect other than one 
which may have existed in the wheel and rim, was wholly immaterial, 
and a recovery could not be predicated upon any such defects. 

It was therefore error for the court to submit the case to the jury on 
the theory that they might find for the plaintiff on account of a defect 
in the brace. We have already quoted the language of the allega 
tions and of the instructions. 

(20th assignment of error). 
XV. 

It was error to submit to the jury the question as to defect in the 
brace, for the reason that there is no evidence to support a finding that 
there was any defect in the brace before the accident. The testimony 


has already been given in full ander XII, anfe. 


It is sufficient at this point to say that the witnesses Mason, Rhine- 
hart and Moore do not mention the brace. Westler testifies (page 44, 
Pr. Rec.) that ‘* This brace was all right; it was good.” O’Rourke 


testified that the breaks in the brace were fresh, and that there was no 
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flaw in the brace (pages 80, 81). Wright testified that he did not ex- 
amine the arm on the car to see whether there was any flaw there or 
not (page 74, last question). See this witness’ testimony as to sand 
flaw in bracket on page 72 (answer at the No. 155). The above is all 
the evidence in the case as to a pre-existing defect in the brace. 

The defendant, for the errors herein alleged, respectfully prays that 
the judgment of the Cireuit Court for the District of Indiana be 
reversed. 

T. J. O'BRIEN, 
J. H. CAMPBELL, 


Attorneys for Defendant. 
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HARTRANFT, COLLECTOR, VS. ZEH ET AL. I 
1 Unirep Sratrs, EAsterN Districr or PENNSYLVANIA, Set. 


The President of the United States to the judges of the circuit court of 
the United States, in and for the eastern district of Pennsylvania, 
greeting : 


Because that in the record and process and also in the rendering of 
judgment in a suit before you between J. Ernest F. Zeh and Albert 
Schenck, trading as Zeh and Schenck, plaintiffs, and John F. Hartranft, 
collector of the customs for the district of Philadelphia, defendant, de- 
fendant in a plea of trespass in the case, a manifest error has intervened 
to the great damage of the said John F. Hartranft, as in his complaint has 
been stated—and that it is just and proper that the error, if any there be, 
should be corrected in due manner, and that full and speedy justice should 
be done to the parties aforesaid in this behalf. You are hereby com- 
manded that if judgment thereof be given, then under your seal you do 
distinctly and openly send the record and process in the suit aforesaid 
with all things concerning them and this writ ; so that you have the same 
before the honorable the justices of the Supreme Court of the United 
States, sitting at Washington, D. C., on the second Monday of October 
next, that the record and process aforesaid being inspected, they may 
cause to be done thereupon what of ri ~ ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this eleventh day of June, A. 
D. one thousand eight hundred and eighty-five and in the one hundred 
and ninth year of the independence of the said United States. 

[SEAL. |} SAMUEL BELL, 

Clerk of Cirewit Court U. 8. 


2 THE UNITED STATES OF AMERICA, 88: 


To J. Ernest F. Zeh and Albert Schenck, trading as Zeh and Schenck, 
greeting : 


You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the circuit court ‘of the United States, for the eastern district of 
Pennsy]vania, in the third circuit court wherein John F. Hartranft, collec- 
tor of customs for the district of Philadelphia, plaintiff, and you are defend- 
ants in error, to show cause, if any there be, why the judgment rendered 
against said plaintiff i in error, as in said writ of error mentioned, shall not 
be corrected and why speedy justice should not be done to the purties in 
that behalf. 

Witness my hand this 26th day of June in the year of our Lord one 
thousand eight hundred and eighty-five. 

WM. BUTLER, Judge. 


3 I accept service of the within citation for J. Ernest F. Zeh and 
Albert Schenck, trading as Zeh and Schenck, defendants in error. 
FRANK P. PRICHARD, Atty for Def’ts in error. 
JUNE 27, 1885. 
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4 In the circuit court of the United States in and for the eastern 
district of Pennsylvania, in the third circuit. 


J. Ernest F. ZEH AND ALBERT SCHENCK, ) 


trading as Zeh and Schenck, | April session, 1884. No. 
vs. | OF 
iN ’ ‘ | rASh 
JOHN F. HARTRANFT, COLLECTOR OF CUS- | 
toms for the district of Philadelphia. j 


Unitep STATES OF AMERICA, 
Kastern District of Pennsylvania, 88: 
Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Penn- 
sylvania, in the third cireuit, of April session,.1884, No. 26. 


It is thus contained : Be it remembered that on the fourteenth day of 


April, in the year of our Lord one thousand eight hundred and 
5 eighty-four, the defendant, John F. Hartranft, collector of cus- 
toms, &c., by his attorney, John K. Valentine, esquire, comes in- 
to court here and presents his petition for a writ of certiorari, which, 
being read, is as follows: 
6 In the circuit court of the United States for the eastern district 
of Pennsylvania in the third circuit. 


The petition of John F. Hartranft, collector of customs for the dis- 
trict of Philadelphia, respectfully represents: 

That a suit has-been commenced by summons case against him as de- 
fendant by J. Ernest F. Zeh and Albert Schenck, trading as Zeh and 
Schenck, in the court of common pleas, No. 2, for the county.of Phila- 
delphia, in the State of Pennsylvania, to March term, 1884, No. 743. 

That the said suit is brought on account of an act done by him under 
the revenue laws of the United States, as collector of the customs for the 


district of Philadelphia; the said suit being to recover a certain sum of 


money paid for and on account of the said plaintiffs to the said defendant 
as collector aforesaid, as duties on certain merchandise. 

Your petitioner respectfully prays that the said cause may be entered on 
the docket of your honorable court, and proceeded in as a cause therein 
originally commenced, and that a writ of certiorari be immediately 
issued by the clerk of your honorable court to the said court of common 
pleas, No. 2, for the county of Philadelphia, to send to the said circuit 
court of the United States the record and proceedings in said cause, ac- 
cording to the provisions of the act of Congress in such case made and 
provide od. 

And he will ever pray, &c. 

J. F. HARTRANFT, Coll. 

John F. Hartranft, being duly sworn, says that the facts set forth in 
the above petition are true to the best of his knowledge and belief. 

J. F. HARTRANFT., 

Sworn and subscribed before me this 12th day of April, 1884. 

[SEAL. E. S. SNYDER, 

Notary Public. 


I hereby certify that, as counsel for the above petitioner, I have ex- 
amined the proceedings against him, and carefully enquired into all the 
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matters set forth in the above petition, and that I believe the same to be. 


true, 


JOHN K. VALENTINE, 
Att’y for Def’t. 


8 And afterwards,to wit,on the 14th day of April, A. D. 1884, 
the court makes the following order, viz: 

And now, to wit, this 14th day of April, A. D. 1884, on motion of John 
K. Valentine, esq., United States attorney, a writ of certiorari is allowed 
in the above cause for its removal from the court of common pleas No, 2 
for the county of Philadelphia to this court. 


: UNITED STATES OF AMERICA, 

Eastern District of Pennsylvania, set.: 

The President of the United States to the honorable the judges of the 
court of common pleas No. 2 for the county of Philadelphia and State 
of Pennsylvania, greeting: 

W hereas, lately in your said court of common pleas No. 2, suit has been 
commenced against John F. Hartranft, collector of customs for the district 
of Philadelphia, by J. Ernest F. Zeh and Albert Schenck, trading as Zeh 
& Schenck, of your March term, 1884, No. 743, which said suit, as it is 
said, is still pending before you in the said court of common pleas No. 2, 
undetermined, and whereas on the application of the said John F. Hart- 
ranft, collector, &c., to the circuit court of the United States for the east- 
ern district of Pennsylvania, in the third circuit, on a suggestion supported 
by proper evidence, that the said suit was brought on account of an act 
done by him under color of his office as collector of customs for the dis- 
trict of Philadelphia, the said suit having been brought to recover certain 
moneys paid by the said plaintiff to the said John F. Hartranft, collector, 
&c., aforesaid, for duties on certain merchandise claimed to be due and 
owing from the said plaintiff to the United States of America, and pray- 
ing that a writ of certiorari may be immediately issued by the clerk of 
the said circuit court of the United States, directed to the said court of com- 
mon pleas No. 2, to send to the said circuit court of the United States the 
record and proceedings in the said cause, according to the provision of the 
act of Congress in such case made and provided. 

Wherefore you are hereby commanded to transmit under your seal the 
record and proceedings of the said suit, with all things thereunto relating, 
unto the said circuit court of the United States, to be holden at Philadel. 
phia, for the eastern district of Pennsylvania, in the third circuit, on the 
first Monday of May next, plainly and distinctly, in as full and ample man- 
ner as it now remains before you, together with this writ, so that the said 
circuit court of the United States may be able therein to proceed and do 
what shall appear of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this fourteenth day of April, 
A. D. 1884, and in the 108th year of the Independence of the United 
States. 

[SEAL. | SAMUEL BELL, 

Clerk of Cireuit Court, U.S. 

10 (Indorsed:) No. 26. April sess., 1884. Circuit court, U.S. 

Zeh et al. vs. Hartranft, collector, &c. Writ of certiorari. Re- 

turned and filed May 2, 1884. 


HARTRA 


PHILADELPHIA COUNTY, 
State of Pennsulvania, sct. : 
Among the records and proceeding of the court of common pleas No. 
2 for the county of Philadelphia, State of Pennsylvania, the following 
may be found as matter of file and of record, at No. 743, Mch. term, 
1884, to wit: 


Docket entries, March term, 1884. 


J. Ernest F. ZEH AND ALBERT SCHENCK, ) 
trading as Zeh and Shenck, | Sum’s case. Exit Ap’l 
vs. > 2,1884. Ret.-1 Mon. 
JOHN F. HARTRANFT, COLLECTOR OF cuUs-{ Ap’l, 1884. Served. 
toms for the district of Philadelphia. j 


F. P. Prichard. 743. J. K. Valentine, Ap’! 5, ’&4. 
April 16, 1884, certiorari from circuit courtof U.S. brought into office. 
Ap’! 18, 1884, narr. filed. 
Certified from the record this 25th day of Ap’l, 1884. 
[SEAL. | KF. H. SMITH, 
Pro Proth’y. 


12 J. Ernest F. ZEH AND ALBERT SCHENK, 
trading as Zeh and Shenk, 2 he on, 
2 \ * + 7 + ns . ~ , 
. on 1884. No. 
JOHN F. HARTRANFT, COLLECTOR OF CUSTOMS | 
for the district of Philadelphia. J 


Issue summon case as above returnable first Monday April inst. 
FRANK P. P RIC HARD, 
Att'y for Piff’s. 
To Protn’y, C. P., 
Apri 2, 1884. 


(Indorsed:) 743, March term, 1884. C.P.2. Zeh & Schenck vs. 
Hartranft. Precipe for sum’s case. Filed Apr. 2, 1884. F. P. Prich- 
ard. 


13 Summons. 
CouNTY OF PHILADELPHIA, 88 


The Commonwealth of Pennsylvania, to the sheriff of the county of 
Philade ‘I phia, greeting 


We command you that you summon John F. Hartranft, collector of 
customs for the district of Philadelphia, late of your county, so that he be 
and appear before our judges, at Philadelphia, at our court of common 
pleas No. 2, for the county of Philadelphia, to be holden at Philadelphia, 
in and for said county of Philadelphia, the first Monday of April inst., 


+ 


' 
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there to answer J. Ernest F. Zeh and Albert Schenck, trading as Zeh & 
Schenck, of a plea of trespass on the case, etc. And have you then there 
this writ. 

Witness the honorable J. I. Clark Hare, president of our said court, 
at Philadelphia, the second day of April, in the year of our Lord one thou- 
sand eight hundred and eighty-four. 


| SEAL. | E. C. MANDERSON, 
Pro Prothonotury. 
14 (Indorsed:) 743. March term, 1884. C. P. No.2. Zeh & 


Schenck, vs. John F. Hartranft, collector, &e. Summons case. 
Prichard. 
Served John F. Hartranft, collector, &c., by giving tohim April 3, 1884, 
a true and attested copy of the within writ, and making known to him the 
contents thereof, : 
So answers. 
A. ALBRIGHT, 
Deputy Sheriff. 
GEO. DE B. KEIM, 
Sheriff. 


15 J. Ernest F. ZEH ET AL. | ©. P. No. 2, March T.. 1884. 
y ee ee om No. 743 

JOHN F. HARTRANFT, COLLECTOR, &e. | —— 

The proth’y will enter my appearance for the defendant in the above 
case. 

JOHN K. VALENTINE, 
Atty for Deft. 

To Prorn’y, C. P. 

(Endorsed :) 743. March T.,1884. C. P. No. 2.° J. Ernest F. Zeh 
etal. vs. John F. Hartranft, collector, &c. Order for appearance. Filed 
Apr. 5, 1884. John K. Valentine, att’y for deft. 


16 In the court of common pleas No. 2 for Philadelphia County, of 
March term, 1884. 
J. Ernest F. ZEH AND ALBERT SCHENCK, ) 
trading as Zeh & Schenck, | 
vs. » No. 743. 
JoHn F. HARTRANFT, COLLECTOR OF CUS- 
toms for the district of Philadelphia. 


Philadelphia County, ss: 

John F. Hartranft, collector of customs for the district of Philadelphia, 
late of the county aforesaid, was summoned to answer J. Ernest F. Zeh 
and Albert Schenck, trading as Zeh & Schenck, of a plea of trespass on 
the case, &c. Whereupon the said J. Ernest F. Zeh and Albert Schenck, 

by Frank P. Prichard, their attorney, complain— 
17 And also, for that whereas the defendant, on the first day of April, 
in the year of our Lord one thousand eight hundred and Siehe-deean 
at the county aforesaid, was indebted to the plaintiffs in fifty thousand 
dollars for goods then and there sold and delivered by the plaintiffs to the 
defendant at his request. 
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And also in the further sum of fifty thousand dollars for goods then and 
there bargained and sold by the plaintiffs to the defendant at his request. 

And also in the further sum of fifty thousand dollars for work then and 
there done, and materials for the same, provided by the plaintiffs for the 
defendant at his request. 

And also in the further sum of fifty thousand dollars for money then 
and there lent by the plaintiffs to the defendant at his request. 

And also in the further sum of fifty thousand dollars for money then 
and there paid by the plaintiffs for the use of the defendant at his request. 

And also in the further sum of fifty thousand dollars for money then 
and there had and received by the defendant for the use of the plaintiffs. 

And also in the further sum of fifty thousand dollars for money found 
to be due from the defendant to the plaintiffs on an account then and there 
stated between them. 

And also in the further sum of fifty thousand dollars for interest then 
and there due and payable, for the forbearance by the plaintiffs at the de- 
fendant’s request, for moneys before then due and owing from the defend- 
ant to the plaintiffs. 

And the defendant afterwards, to wit, on the day and year last afore- 
said, at.the county aforesaid, in consideration of the several last-mentioned 
premises, respectively then and there promised the plaintiffs to pay them 
the said several last-mentioned moneys respectively on request ; yet the 
defendant hath disregurded his promises, and hath not paid any of the 
said moneys, or any part thereof, to the damage of the plaintiffs fifty thous- 
and dollars. 

And therefore they bring suit, &c. 

FRANK P, PRICHARD, 
Attorney for Plaintiff. 
April 17, 1884. 


17 (Indorsed :) Court of common pleas No. 2, Philadelphia County. 

No. 743. March term, 1884. Zeh & Schenck vs. John F. Hart- 
ranft, collector, &c. Narr. in assumpsit. Prothonotary will enter a rule 
to plead i in eight days, or judgment, sec. reg. Filed April 18,1884. Frank 
P. Prichard, plaintiff ’s attorney. 


18 Bill of particulars. Name of importer (for all the importations). Zeh and Schenck. 


Description of goods.—Toy teas, mugs, & plates. Whence imported.—Liverpool. 


| 
' 


i 
| 


| Amount | Date of Date of Date of | Date of 

Date of | of dat | cay at | Payment! protest | SPPealto | ‘secre. 
Name of vessel. invoice. | illegal custom- — filed. wow tary's de- 

| exac house. nw . cision 

e8A. Treasury. 

| 1283. | 1883. |. 1883. 1883. | 1883. 1884. 
ee Aug. 31 46 00 | Sept. 20 | Sept. 21 Nov. 8 | Nov. 8 | Jan’y 2 
Lord Clive ...... sponasbeaweie Sept. at 66 00 | Oct. 10| Oct. 10| Nov. 8/| Nov. 8 | Jan’y 2 
Br. Crown...... liscinn cnieuaa | Sept. 28 38 25 | Oct. 19 | Oct. 20/ Dec. 3/| Dec. 3) Jan'y 29 
QOBI0 220.22 cccees vocrenieeesee Oct. 13 17 50 | Nov. 2; Nov. 2)' Dec. 3) Dee. 3) Jan’y 2 
Br. Prince..... $:ebevepescewes Oct. 25 375 | Nov. 8 Nov. 8 Dec. 3) Dec. 3) Jan’y 29 
DON cncancchanete osegee Oct. 28 62 75 | Nov. 19 | Nov. 19 Dec. 3)| Dec. 3) Jan’y 29 
RSS ee Ceres ee 3 52 00 | Nov. 22 | Nov. 24| Dec. 3/ Dec. 3/ Jan'y 29 
Pennsylvania .....-.........- BNor: jag, 61.25 | Dec. 6| Dec. 6 Dec. 28| Dec. 28 | Feb'y 27 
ls BONED. Sc ctddondeccesees | Nov. 20 95 50 | Nov. 20 | Dec. 10 Dec. 28 | Dec. 28 Feb'y 27 

} 
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19 And afterwards, to wit, on the 10th day of June, A. D. 1884, 
the defendant, by his attorney, John K. Valentine, esq., file his plea 
as follows, to wit: 


In the cireuit court of the United States for the eastern district of Penn- 
sylvania, in the third cireuit. 


J. ERNEST F. ZEH ET AL, 
vs. > April sessions, 1884. No. 26. 
Joun F. HartTRANFT, COLLECTOR, &c. } 


And the said defendant, by John K. Valentine, esquire, his attorney, 
comes and defends the wrong and injury, when, &c., and saith that he did 
not undertake or promise if manner and form as the said plaintiffs have 
above thereof complained against him, and of this he puts himself upon 
the country. 

JOHN K. VALENTINE, 
Atturney for Defendant. 


20 (Indorsed:) No. 26. April sessions, 1884. In the circuit court 

of the United States for the eastern district of Pennsylvania, in 
the third circuit. J. Ernest F. Zeh et al. vs. John F. Hartranft, collector, 
&c. Plea of defendant. Filed June 10, 1884. John K. Valentine, at- 
torney for defendant. 


21 And thereupon it is ordered that a jury come to try the issue 
joined in this case. 

And afterwards, to wit, on the sixth day of April, A. D. 1885, come 
the parties aforesaid, and the jurors of the jury aforesaid being called like- 
wise came, to wit: (1) Samuel W. Woodhouse, (2) Albert O. Allen, 
(3) John Cather, (4) Charles T. Matheys, (5) Hugh O’ Neill, (6) Alexan- 
der Klink, (7) Edwin F. Poulterer , (8) Charles Stokes (9) William C., 
McKnight, (10) Thomas T. Miller, (11) Daniel G. Evans, (12) Amos 
Gartside, who are duly empaneled, returned, chosen, tried, and sworn or 
affirmed to speak the truth in the issue joined in this case. 

And afterwards, to wit,on the 7th day of April, A. D. 1885, the jurors 
aforesaid upon their oaths or affirmations aforesaid , respectively, do say 
that they find for thesplaintiffs, and assess the damages at four hundred 

and seventy-nine 79, dollars ($479.79). 
22 And afterwards, to wit, on the 11th day of April, A. D. 1885, 
the defendant, by his attorney, John K. Valentine, esq., comes into 
court here and files a motion for new trial in the following words, to wit : 


. a 1oc 0.6 eee 
JoHN F, HARTRANFT, COLLECTOR. No. 26. 

And now, to wit, April 11, 1885, the defendant, by John K. Valentine, 
esq., his attorney, moves the court for a new trial in the above case, and 
assigns the following reasons in support thereof: 

1. Because the verdict was against the law. 

2. Because the verdict was against the evidence. 
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3. Because the learned judge declined to affirm the 3, 4, 5, 
23 6, & 7 points of the defendants without modification. 


(Endorsed :) 26. April sess., 1884. C.C. U.S. J. Ernest F. Zeh 
et al. vs. John F. Hartranft, collector, &c. Motion for new trial. Filed 
April 11, 1885. John K. Valentine, U.S. Att’y. 


24 And afterwards, to wit, on the 22d day of April, A. D. 1885, 

come the parties aforesaid, and this cause being called for argu- 
ment on motion for a new trial, and having been argued by counsel for 
the respective parties and duly considered by the court it is ‘ordered that 
judgment be entered on the verdict in favor of the plaintiff and against 
the defendant for the sum of four hundred and seventy-nine 74%, dollars 
($479.79). 


Whereupon judgment is entered accordingly. 


25 In the circuit court of the United States for the eastern district 
of Pennsylvania, in the third circuit, of April sessions, 1884, 


No. 26. 


J. Ernest F. ZeEH AND ALBERT SCHENCK, 
(trading as Zeh and Schenck, ) 


v8. 
JOHN F. HartTrRanrr, COLLECTOR OF Coe. | 
toms for the district of Philadelphia. 


Be it remembered, that in the said sessions of April, A. D. 1884, came 
the said plaintiff into the said court, and impleaded the said defendant in 
a certain plea of trespass on the case, &c., in which the said plaintiffs de- 
clared (prout narr.) and the said defendant pleaded (prout pleas). And 
thereupon issue was joined between them. 

And afterwards, to wit, at a session of said court, held at the district 
aforesaid, before the honorable William McKennan, judge of the said 
court, on Monday, the sixth day of April, A. D. 1885, the aforesaid issue 
between the said parties came to be tried by a jury of the said district for 
that purpose duly empannelled (prout list of jurors), at which day came 
as well the said plaintiffs as the said defendant, by their respective attor- 
neys, and the jurors of the jury aforesaid impannelled to try the said issue 
being also called, came, and were then and there in due manner chosen 
and sworn or affirmed, to try the said issue; and upon the trial the coun- 
sel of the said plaintiffs called | 


26 WiriuraM D. SMITH sworn. 


By Mr. PricHarD: 

Q. You are the deputy collector of the port of Philadelphia, are you? 

A. Yes, sir. 

Q. Look at these bills of particulars I now hand you, and say whether 
the protests were made and the appeal to the Secretary of the Treasury 
in due form. 

A. Yes, sir; they were. 

Q. That is in case No. 26, of April sessions, 1884? 

A. Yes, sir. 
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J. Ernest F. Zen sworn. 


By Mr. PricHarpD: 


Q. You are a member of the firm of Zeh & Schenck, the plaintiffs in 
this suit, are you? 
A. Yes, sir. 
Q. These are samples, are they not, of the articles imported in these 
importations ? 
A. Yes, sir. 
27 Q. They were all of this character ; those cups and saucers in 
the tea-sets, and the lettered plates and ornamented mugs ? 
A. Yes, sir. 7 
Q. What are those tea-sets, mugs, and plates known as commercially ? 
A. They are known as toys. 
Q. What is their use and purpose ? 
A. They: are for the amusement of children. 
Q. Are they or are they not manufactured expressly for that purpose ? 
A. They are manufactured especially with the idea of amusing children 
with them. They are of an inferior grade. Apprentices ab them ; 
inferior hands make them. 
Q. You have been in the factories yourself and have seen the goods 
made, have you ? 
A. Yes, sir. 
Q. What is the difference between this grade of ware and ordinary 
earthernware ? 7 
A. First of all, the cups are larger than these for dining pur- 
28 poses, and the articles themselves are made in a better manner. 
The printing is a great deal better than on these plates. This 
is all rubbish on these. 
Q. How about the quality and workmanship ? 
A. These are of inferior workmanship, because the apprentices make 
them ; girls make them; they are for children. 
Q. How do they compare in price with ordinary earthenware ? 
A. They are a great deal cheaper than the larger pieces of that descrip- 
tion. 
Q. What are about the prices of these tea-sets ? 
A. They cost about one shilling and seven pence a set, seven and a 
half per cent. discount. These cups and saucers cost about one shilling a 
dozen; that is, twelve cups and twelve saucers. 


Cross-examined : 
By Mr. VALENTINE: 
29 Q. How long have you been in business? 
A. About twenty-five years, and as a member of this firm about 

thirteen ro fourteen years. 

Q. What is your business ? | 

A. We are importers of china toys, earthenware, and fancy goods. 

Q. How long con you been importers of toys? 

A. As long as we have been in business. 

Q. What kind of toys do you deal in? 

A. Whistles, china babies, toy cups and saucers, toy tea-sets, toy plates, 
toy mugs, and toy figures. 
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Q. What else do you deal in, in toys, other than what you have men- 
tioned ? 

A. Toy watches, French and toy clocks. 

Q. What do you mean by toy clocks ? 

A. They are used to amuse children with. 

Q. Is it of earthenware ? 

A. No, sir. 

Q. You say you haye been dealing in toys in your establish- 
30 ment ever since you have been in business ? 
A. Yes, sir. 

Q. How long have you been importing articles like this tea-set ? 

A. About two years. We have imported other toy tea-sets a longer 
time than that. The Government always put fifty per cent. duty on 
them. We tried to get them through at 45 per cent., but they would not 
allow us; they said they were toys ? 

Q. You called them earthenware then ? 

A. No, sir; they were chinaware ; they were made out of china. 

Q. Did you not:try to pass them at forty per cent. ? 
A. No, sir; at forty-five. 
Q. What as? 
A. As chinaware. 
Q. You claimed they were chinaware then. Years prior to the time 
you speak of, you claimed they were chinaware, did you not ? 
A. No, sir; we elaimed they were toys. 
31 Q. If you claimed they were toys, you claimed that they should 
pay a higher rate of duty ? 
A. Yes, sir. 
Q. Then there was no question about it ? 
A. We made a question whether they could not be entered as china- 
ware, and they said no, they were toys. 

Q. Did you not then protest and appeal against that? 

A. No, sir; the difference was so trifling it was not worth while. 

Q. But you claimed that they should be classified as chinaware ? 

A. We did not claim anything. We only asked the question whether 
they could not be passed as chinaware. 

Q. You say that until two years you never imported anything of this 
kind ? 

A. We did not import that kind. 

Q. Were those others you speak of as large as these, or smaller? 
32 A. As large and smaller, both. 
Q. How are these packed ? 

A. They are packed 120 sets in a hogshead ? 

Q. Are they packed by themselves or with larger sizes ? 

A. These are packed by themselves. 

Q. Is other earthenware put up now promiscuously, the larger and 
smaller sizes, or is each size packed by itself? 

A. You can have them packed whatever way you want them. 

Q. Do you not have these packed up in order to classify them as toy tea- 
sets ? 

A. No, sir; we buy nothing else, except them, of that manufacturer, 
because we can buy them cheaper there than anywhere else. We buy ao 
other earthenware of those manufacturers, except the toy tea-sets. 
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Q. You do buy other earthenware of other persons ? 

A. Yes, sir. 

Q. Then do you not have them put up promiscuously without 
33 regard to size ? 

A. They will put them up any way you want them. They put 
these up separately, because we do not get anything else from them. 

Q. Prior to two years ago, did you import that article at all ? 

A. No, sir; we did not import that article. 

Q. Prior to two years ago, when you imported this china, how was it 
packed ; were these toy sets packed with the others or separately ? 

A. We did not import any of those. 

Q. That was not my question. How were those packed you did im- 
port ; were what you called toys packed separately ? 

A. Separately. 

Q. You had them imported in that way ? 

A. Yes, sir. 

Q. Why? 

A. Because we sold these by the hogshead. We could not have sold 

them as cheap as we did if we had had to unpack and repack 
34 them ; they came in cases; they were put up separately. 
Q. In sets, but not in different boxes and different packages ? 

A. They were put up separately in boxes. For instance, one box would 
contain ten dozen or five dozen; boxes similar to those. 

Q. Do you mean to say that each toy tea-set was put in a box separately 
by itself? 

A. All German tea-sets are put up in boxes separately by themselves, 
and then put up together in different boxes. 

. Similar to those? 

A. Yes, sir. 

Q. My question was whether, prior to two years ago, these articles were 
put up separately or put up with other and larger china? 

A. I cannot remember suv well. The duty then was precisely the same 
on those tea-sets as on chinaware, so it did not make any difference how 

they were imported. 
35 Q. Now, you say that these are separated from the other china ? 
A. Those toy tea-sets all came in those boxes; all the German 
ones. We do that because the packing on the other side, in Germany, is 
a great deal cheaper than we could get it done here. 

Q. Prior to two years ago did you not import something of this size 
that came with your other goods as chinaware or as earthenware, and abuut 
that quality ? 

A. I think we had some that were better than those. 

Q. As earthenware, put up with the others? 

A. No, sir; not put up with the other; always kept separate. We 
always had our English toy tea-sets put up separate. 

Q. My question is, prior to two years ago, whether you did not import 
commiidnn ties that as earthenware, done up in the same way as your 
other earthenware ; not separate ? 

A. Prior to two years ago we imported toy tea-sets better than that ; 
nothing as common as that. 
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36 Q. Prior to two years ago, did you not import earthenware 
something like this set here, that was put up with your other 
earthenware? | 

A. No, sir; we never had anything put up in that way as earthenware. 
Whenever we imported anything like toy tea-sets, they were always put 
up separate. | 

Q. Do you mean to say you never imported anything like this prior 
to two years ago? 

A. We imported something better. 

Q. Was not that put up with the other? 

A. No, sir. | 

Q. How did you import that ? 

A. By the hogsheads, as toy tea-sets. 

Q. Did you invoice it as toy tea-sets? 

A. Yes, sir. 

Q. How was it packed ? 

A. Packed loose. 

Q. How was it packed in the custom-house ? 
A. That I do not remember now. 
Q. Do you not remember that it was classified as earthenware ? 
A. I do not remember ; it might possibly have been classed as 
37 earthenware and it might have been classed as toys; I do not re- 
member. 

Q. Do you not know that it was classified as earthenware and invoiced 
as earthenware ? 

A. No, sir. To my best remembrance, we always had all our toy tea- 
sets entered and invoiced as toy tea-sets. 

Q. Do you say that prior to two years ago you invoiced and entered 
the same earthenware you speak of as toys in such a way that you paid 
50 per cent. duty, instead of as earthenware on which you have paid forty 
per cent. duty? 

A. I do not remember that. 

Q. How are these invoiced now ? 

A. As toy tea-sets, toy mugs, toy plates. 

Q. What is this? [Showing sample. | 

A. That is a toy tea-set. 

Q. Is it earthenware? 

A. It is made out of earthenware. It is for the specified purpose of toys. 

Q. it is earthenware ? 
38 A. Yes, sir; it is made out of clay, common clay. 
Q. What is this mug I show you? 

A. That is a toy? 

Q. What is it made out of? 

A. Common clay. 

Q. Is it not earthenware ? 

A. It is made of common clay, called earthenware, 

Q. Are these plates earthenware ? 

A. They are all made out of common clay, for children’s amusement, 
to play with. 

(. That is another point. I am asking now as to what material these 
articles are made of. Are they not what is known as earthenware ? 
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A. They are common clay. 

Q. Is it what is called earthenware ? 

A. Yes, sir; that is what we call it. 

Q. You say this is earthenware ? 

A. Made of earthenware. I say it is made out of earthenware. 

Q. Do you mean it is made out of the same material as earthenware is 

made out of? 
39 A. Yes, sir. 
Q. If these were a little larger, would not you call them earthen- 
ware ? 

A. I would not call a teapot double or three times as large as that any- 
thing but earthenware. 

Q. Then these same articles, if double or triple the size, you would call 
earthenware ? 

A. Yes, sir. 

Q. Then is it not the fact that the use for which this is designed is 
what determines in your mind what to call it ? 

A. Yes, sir. 

Q. Then if this teapot was something larger it would be earthenware, 
and not a toy ? 

A. Not a toy. 

Q. You say these lettered plates are toys? 

A. Yes, sir. 

Q. Because the letters are on them ? 

A. Yes, sir; they are common ware. 

Q. They are common earthenware with certain decorations on them, 

are they not? 
40 A. They are very ordinary ware, and they are toys. They are 
known as such, sold as such, and used as such. 

Q. Are they not ordinary earthenware with letters and certain decora- 
tions on ? 

A. They are made of earthenware. I would not call them earthenware. 
I called them toy plates. 

Q. But if the letters were not on there, would you not say those plates 
were earthenware ? 

A. Certainly, they would not be earthenware if they were this glass of 
goods, 

Q. But if they had no letters on them, would you not say they were 
earthenware ? 

A. They are other things on them besides the letters. If that was a 
plain white plate I would call it earthenware, but as long as it is the way 
it is there I call it a toy plate. There are not only letters on these plates, 

but inscriptions and mottoes to amuse children. 
41 Q. If this plate did not have the letters and that animal and 
the word “ donkey ” on it, you would say it was earthenware ? 

A. Yes, sir. 

Q. If this did not have the letters and “ evening bathing scene at Man- 
hattan Beach,” you would call it earthenware ? 

A. Yes, sir. 

Q. If the letters were not on this plate you would not call it a toy 
plate ? 
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A. No, sir. 
Q. Did you ever hear that called a toy plate ? 
A. I have heard it, and hear it most every day. 
Q. In your store ? 
A. We have orders for it from out West. 
Q. As a toy plate ? 7 a 
A. Yes, sir. 
Q. Is that not what is commercially known as an a-b-c plate ? 

A. No, sir; that is a toy plate. Some people call it a toy muffin. 
42 @. Is not the word a-b-c used commercially ? 

A. It is very seldom ; most always “toy plate.” 

Q. Would you know what they meant if they used the term a-b-c ? 

A. If the’ said “a-b-c plate” I would know what they meant, and if 
they said toy plate I would understand that. 

Q. Would you understand it to be a toy plate also without the let- 
ters ? 

A. Yes, sir. 

Q. What is that? (Handing witness invoice.) 

A. “One hundred dozen earthenware toy muffins, six-inch, plain, 
printed, and 50 dozen toy muffins, a-b-c” That is a further description 
of it. 

Q. Is not the word “ toy ” interlined there? 

A. On that first item it is, but you will find in all the rest it was not, 

and if you look over the other invoices you will find it was not 
43 omitted. It was an oversight. 
Q. Did you not instruct them to invoice the goods as toys? 

A. No, sir. 

Q. Did you never have any correspondence with them on that sub- 
ject ? ‘ 

A. I think we did write to them to call the toys, toys. Iam not quite 
sure now. ‘These have always been toys. 

Q. If they had always been so, why did you write to them to call them 
toys? 

A. Because they sometimes omitted it. 

Q. When did you write them to call these articles toys? 

A. I think it must have been in 1882, or thereabouts. I was over 
there. 

Q. Has it not been within two years ? 

A. No, sir; because they were always known as toy plates, and the 

English manufacturers call them tovs on their printed lists. 
44 Q. Do you say that two years ago you wrote over there? 
A. I do not think I wrote any, because I was over there. 

Q. When were you there? 

A. I was there last year. 

Q. Was that when you told them? 

A. No, sir. 

Q. What is that? (Showing sample.) 

A. That is a toy mug. 

Q. Is that a plaything’ 

A. Yes, sir. 

Is that not for use? 


— * 


HARTRANFT, COLLECTOR, V8. ZEH ET AL. 16 


A. It is a plaything for children, to learn their a-b-c’s ; the a-b-c’s are 
on it. 

Q. Is that not a drinking cup for a child? 

A. I think not. If I had a child I would want something better for 
it for a drinking cup. 

Q. That would not be so used ? 

A. No, sir. 

Q. It could be used for that purpose ? 

A. Yes, sir. 

Q. Are these cups not used largely for that purpose ? 

A. It is for the amusement of children. We call it a toy mug, 
45 and sell it as a toy mug, and if a man orders toy mugs that is the 
kind we send him. | 

Q. Are not these plates used for childreti ? 

A. For children’s amusement. 

Q. Are they not used for ordinary purposes for children ? 

A. For children’s amusement; if they choose they can eat from them. 
They are used exclusively as playthings. 

Q. How do you know that? 

A. Because I have seen children playing with them. 

q. Is that not the same sized plate used by persons ? Is it not as 


A. They use larger and smalle T and the same size. 
Q. What would you call that? (Exhibiting a small white pitcher). 
A I would call that a restaurant cream. 
Q. It is a great deal smaller than what you call a toy pitcher? 
A. Yes, sir. I do not call this a toy by itself, but I call the 
46 whole set there (indicating) a toy tea-set. 
Q. Then if this cream pitcher were taken out by itself you 
would not call it a toy ? 
A. I would not know what to call it, for 1 never imported them in 
that way. 
(. But you would not call it a toy ? 

They are not imported separately. 

Q. Do you deal in this article (indicating) ? 

A. Yes, sir; I have. It is better, because it is china ware. 

Q. You would not call this a toy set? 

A. No, sir. 

Q. If you had these little cups and saucers put together you would call 
them a toy set ? 

They would not go very well together ; they would not match. It 
is not the same ware. This (referring to article produced by Mr. Valen- 
tine) is what the restaurants use. 

Q. If you put these articles together you call them a toy tea- 
47 set,and if you have them separately you do not call them toys, 
as I understand you? 

A. If I imported a lot of those creams I would certainly call them 
creams end nothing else. I could not sell those blue ones as creams. 

Q. Do you not import them in white china, like this (showing sample 
decorated in blue) ? 

A. No, sir; not smaller or larger. This article is not an imported one ; 
it is domestic. | 
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Q. Would you call that a téte-d-téte set ? 

A. No, sir. 

Q. Do you not sell them as téte-A-téte sets ? | 

A. No, sir; never. We sell more of those by the hogsheads than 
singly. This is certainly nothing else than a toy (referring to a small 
white cup handed witness by Mr. Valentine). 

Q. What is that (showing a larger cup) ? 

A. I call that an after-dinner cup ; it is beautifully finished. 

Q. Could not this set here be used as an after-dinner coffee set ? 

48 A. That could be used for that purpose, if anybody was foolish 

enough to do it; but it is not the intention to use them for that 
purpose. 

Q. Are they not larger than many after-dinner sets ? 

A. They are about the same size; some are larger and some are smaller. 
But I never saw one of those used for after dinner. I have sold, in my 
day, I suppose, about a thousand gross. 

Q. You said something about these being of an inferior quality ? 

A. Yes, sir. 

Q. If they were a better quality what would you call that blue set? 

A. I would call it a toy tea-set. 

Q. How much better quality would that have to be in order to cause 
you fo call it an after-dinner coffee-cup ? 

A. I would have to see the article to decide it; I cannot go blind on 
it. 

Q. If you had a téte-a-téte set of the same size as this made up, 
49 would you call it an after-dinner coffee-set ? 
A. It would depend on the shape of the tea-pot and all that. 

Q. Suppose it was similar in all respects to that cup and conformed to 
it, would you call it a téte-A-téte set ? 

A. I would call it a téte-d-téte set. 

Re-examined by Mr. PricHarp: 

Q. Do they, in point of fact, make or sell the larger size tea-pots or the 
plates for table use of this quality of workmanship ? 

A. They do not sell them. We would not buy them; they are too 
common. 

Q. In point of fact, they would not make a téte-d-téte set of them ? 

A. No, sir. 

Q. They are not made and sold in the trade for that purpose ? 

A. No, sir. 

They are known in the English trade as toy tea-sets ? 
A. Yes, sir; they only make one size there in the potteries. I 
50 have been there, and I have never seen but that one size. 
Q. Are those in the price-lists ? 

A. Yes, sir. 3 

Q. That is the general price-list made for the trade [showing witness a 
paper | ? 

A. Yes, sir. 

Q. What are these identical articles called on that list ? 

A. Toy tea-sets, toy muffins, four, five, six inch toy cans. 


* 
. 
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Aveustus HAGUE sworn. 
By Mr. PRICHARD: 
Q. What is your business ? 
A. Importer of toys. 
@. What is the name of vour firm? 
A. George Doll & Company. 
Q. Look at those things before you and say what they are known as 
commercially in the trade? 
A. As toys. 
Q. What is the object and purpose of them ‘ 
A. For children to play with. 
5] Q. You are in the toy business and deal in similar articles ? 
A. Yes, sir; we have never kept these mugs, but the tea-sets and 


; 


plates we have kept. 
Cross-examined by Mr. VALENTINE: 
Q. What do vou call these plates ? 
A. Pottery or earthenware. 
Q. That is the general name? 
A. Yes, sir, 
Q. When vou come to classify them particularly, what would you call 
this set [showing sample] ? 
A. I would cali that, by the appearance of it, a tea-set. 
(). Would you not call it a téte-A-téte set ? 
A. No, sir; a téte-d-téte set is generally of a finer grade. 
Q. Is not this plate quite as large as that of a téte-d-téte set ? 
A. Yes, sir; cups and saucers as large as those and as small are used in 
a téte-A-téte set, but they are made of much finer material. 
52 Q. Are these not as large as ordinary after-dinner cups ? 
A. They are about that size. 
Q. Many after-dinner coffee-cups are smaller than these ? 
A. Yes, sir. 
Q. You are with George Doll & Co. now, are you? 
A. Yes, sir. 
Q. Do you deal in china or earthenware ? 
A. We have but very little earthenware; mostly china, with the ex- 
ception of those cups and saucers and plates. 
Q. Are all the articles you have in your store exclusively toys ? 
A. No, sir; we have some cups and saucers for used. 
Q. Do you not sell such as these [blue set] for use ? 
A. No, sir. 
Q. How do you know they are not used ? 
A. Thev are mostly called, in our place, toys. 
Q. But how do you know they are not used ? 
53 A. That I do not know; I suppose they could use them if they 
wanted to. 
Q. Have you imported this very identical article here ? 
A. No, sir; never did; we buy them, but do not import them; we 
buy and sell them ; we have bought them of different places here. 
Q. How long have you been dealing in that particular kind of article ? 
A. J suppose about two years. 
22951——2 
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(. Before that, did you ever have them ? 

A. I do not think we had exactly the same finish, but something sim- 
ilar; something more that color [referring to sample decorated in brown]. 

Q. I am speaking of this blue set. 

A. I do not think we had any before that time. 

Q. Prior to that time did you ever know of this particular article be- 
ing for sale? 

A. I have seen them - 
think they were all toys. 

(). W ere not these hought ditlers ntly ? 
54 A. Goods like these were always bought as toys; common 
ware, such as that, cannot be used for anything else but toys. 
(). I understood you to say you never bought any of those or sold why 


I have seen larger and smaller sizes: I should 


except within two years. 

A. Yes, sir; within two years. Goods like that we have bought for 
years. 

Q. This 1s an after-dinner coffee-cup, is it not? 

A. No, sir; that is a toy set. We have those larger and smaller. 

Q. Most of them in ordinary use are not as large as that? 

A. Most are of medium size. 

Q. What are these a-b-c plates ? 

A. I should think they are toy plates. We buy and sell them. We 


have orders for some of them from our eustomers. We eall them toy 


plates. 
Q. Do you not call them a-b-c plates? 
A. Weeall them a-b-e plates LOw, ‘ 
Q. Do you not know them in the trade as a-b-c plates ? 
A Yes, sir. Those sending orders generally sil roy plates with 
a-b-c’s, 
55 Q. How long have you called them by that name ? 


.* ‘ 
A. I should think four vears: for a number of years. They 


— 
+ 
7 


are only used by children to play with. 
(). May they not be used to eat off of. 
A. Certainly they may, 
@. How about this mug? 
A. That is a toy mug. 
Q. Is it not an article used by children for drinking purposes ? 
A. It they play with it, they may drink out of it; yes, sir. 


JAMES H. MAGEE sworn 
By Mr. PricHarp: 
Q. What is your business ? 
A. | am engaged with Conway Brothers, in the importation of toy 
goods generally. 
Q. You have been in that business for how many years? 
A. About twenty-one years. 
(. Look at those things before you and say what their commer- 
cial designation is; what they are bought and sold as? 
A. We have been buying and selling similar goods as toys always. 
Their object and purpose is for children to play with to amuse themselves 
with. 


56 
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Q. How do vou distinguish betweeh this tov ware and ordinary earthen- 
ware ? ; | | 

A. In the first place, they are made of material not so carefully selected 
and tempered ; they are made by persons not so wellskilled ; inferiorand 
cheap labor,as children and apprentices, make them ; they are bought at a 
much less price than similar goods regularly made for domestic use. 

Q. Can you tell from the general character of the goods, the finish and 
decoration, whether an article is a tov tea-set as distinguished from arti- 
cles of the same size for tableware ? 

A. Not distinctively, although they are always more carefully 
57 made. There is not the same care taken in making the toys ; they 
are not so true and accurate in shape and thickness, and the con- 
sistency of the material and finish. Little defeets that would condemn 
the ordinary domestic ware are passed over in these toys. In regard to 
the decoration there is not the same care taken. In the ordinary ware 
the gilding is fire-gilt, and in the toy sets it is water-gilt; anything that 
will piss for the time, 

(). Then one accustomed to handle these coos could always tell, in 

large quantities of the woods, the tovs trom the tableware. 
\. As a general thing they can readily. 

Q. What do vou call that article Mr. Valentine has produced here? 

A. I call that a regular after-dinner cotfee-cup. That is one of the 
cheaper grades of chinaware. 

Cross-examined by Mr. VALENTINE: 


; 


Q. How long have you been in business * 
D8 A. About twenty-one vears. 
(). What is your business ? 

A. My business is attending to estimating the valuation of duties on 
the wares we import, entering them at the custom-house, and passing them 
through. 

Q., What is your firm’s business ? 

A. Importing generally; toys and other things of, that kind. We 
have from time to time imported these articles, 

(2. Do you deal in earthenware largely? 

A. No, sir. Not in earthenware to any great extent. Porcelain and 
china to some extent, but not so much now as formerly. 

(). What is that blue set there? 

A. I should call that a child’s toy tea-set or coffee-set. 

Q. Would you not call it earthenware? 

A. No, sir; not in the commercial classification. Earthenware means, 

like tinware, a certain class of articles, but it is divisible into 
OY several classes, As a rule these toys are made of earthenware. 
Q. Then they only differ from earthenware in the size? 

A. No, sir; regular earthenware dealers would not like to be callea 
toy dealers, and the materials would probably be the same. 

Q. If they were similar in quality would they not be called earthen- 
ware ? 

A. It might be considered of the same material, although of a coarser 
quality. 

Q. Is not that (blue set) what is called common granite known as CC? 

A. I do not know that. 


oO 
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(. You call yourself an expert in earthenware ? 

A. No, sir; I do not. 

@. Are not cups and saucers of the CC grade, identical with that blue 
set, imported in large quantities for the use of adults? 

A. Not to my knowledge. 

Q. Is not that because you are engaged in a particular line of this 


60 trade, and do not know anything about the other? You do not 4h 
mean it may it may not he so? 

A. Well, I do not think it is so. 

Q. You are a toy dealer? 

A. Weare toy dealers and general importers besides, although we do 
not import the larger wares of that kind. 

Q. Then you have not a knowledge of the larger kind at all? 

A. Not of all. 

Q. How long has it been since you became acquainted with that par- 
ticular kind of article you see there—that blue set. 

A. I cannot exactly say. I think the first samples were submitted to 
us between two and three years ago; but other ware of nearly the same 
character we have been dealing in for twenty odd years. 

Q. What do you call those a-b-c plates ? 

A. I should call those children’s toy plates. 

(). Are they not earthenware ? 

A. Yes, sir; they are composed of that. 
6] Q. The same way with that mug? 
A. Yes, sIr. ° 

Q. Do you know how they are used ? 

A. I could not say that I followed them after they left our hands until 
they were used. We sell them to jobbers for the purpose of being used 
for children, and they sell them again tochildren. We generally sell them 
to toy dealers. 

Q. You do not know what they are used by the children for ? 

A I presume they are used for toys by the parties who buy them. 

Q. Could not children use these plates ? 

A. Wherever I have seen them used, whether in my family or at other 
places, they were used for the amusement of children. 

Q. Do you know that they are not used by children to eat off of ? 

A. I could not say about that. They might be. 

(). Are they not about the size of ordinary teu plates used for that pur- 

pr se 7 
62 A. Thev are about that size, but they would be scarcely accept- _ 
able with such decorations. 

Q. Is not that blue cream-cup larger than the ordinary cream-cup used 
in restaurants ? 

A. It is more than double the size of some I have seen ; but it is not the 
same character ? 

Q. Would not that be used in a restaurant ? 

A. I think not. I have never seen them. 

Q. Would not that be used by a poor family? 

A. I do not know why it should. They could cheaper than that 4 


of the ordinary ware. This comes dearer from being in sets. 
Q. What do vou understand earthenware to be? | 
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A. It is generally a composition of kaolin, feldspar, and fluxes. 

Q. That sort of composition is what earthenware is made out of ? 

A. Generally other things are added. Each manufacturer has 
6. his composition. They have different methods of tempering. 
(). But is it all known as earthenware ? 

A. They are classifications of earthenware ; some are coarser than others. 
They are certain constituents in all manufactured, but. it is varied by the 
addition of other materials. 

q. Are not all of those articles made of that material known as earth- 
enware ? 

A. In the manner in which you put the question I will have to answer 
differently from what you expect, because we have other things made of the 
same composition, such as doll heads and small figures ; they are not calied 
earthenware. 

Q. My question was whether they were not as to their composition 
earthenware ? 

A. Yes: as to their composition, 

Q. You spoke of dolls. Are not these dolls made of china and of a 
different composition entirely ? 

A. Onlv to the extent I mentioned ; that there are different methods of 

tempering by different manufacturers, according to the different 
64 purposes the material is to be used ; some are very fine and some 
are very coarse. 

Q. What is the difference between china and earthenware ? 

A. Between porcelain and earthenware; the one is semifused so as to 
make it translucent, and the other is not—it is opaque. 

Re-examined by Mr. PricHARD: 

Q. Do I understand that there is or is not, from the very moment a 
manufacturer begins to manufacture the article, a special purpose in the 
manufacture of this article ? 

Mr. VALENTINE. I object, as this witness does not know, he not being 
a manufacturer, but a toy dealer. 

The Witness. I will answer, so far as my experience goes, and that 
experience comes from communication with manufacturers, that 
there is that distinction from the inception of the case. 


~~ 
-_. 
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Recross-examined by Mr. VALENTINE: 

Q. Since the imposition of the tariff? 

A. No, sir; we imported these goods, and paid duty at 50 per cent. 
long before there was any change in the tariff, and we found that just as 
soon as the change occurred that the classification began to be changed so 
as to reach the higher rate, and the importers were very much troubled 
by that. I think the revenue officials changed the classification when- 
ever an opportunity offers. 

ANTHONY WINTERS sworn. 

By Mr. PRICHARD: 

(. What is your business ? 

A. Importer of fancy goods and toys, No. 822 Arch street, 

Q. Look at those things before you, and state what they are 
66 commercially known as. 
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A. I would call them all toys. 
(). W hat are they bought and sold for ? 
A. Weimport them as such and sell them as such. 
Cross-examined by Mr. 7 ee 
. (). How long have you been in the trad 
Twenty years. My business is importing and selling toys and faney 
Por xls. 

. Are you a dealer in earthenware 

A. Not strictly. We might have a few articles of that kind, but we do 
a large business in toys. We have china cups and saucers that can be 
us sed that we sel] “as toys ° but thi ol goods we sel] altogether as tOvs. 

Q. How long have you been selling goods similar to these ‘ 

A. For the last two or three years ; but we have another article 
67 we get from a pottery here, the same thing, only not blue. We 
run that article as a toy, and they catalogue that as such, and that 

is an American pottery. 

®. Is that about the same size as these, or smaller? 

A. Some are smaller and some are larg r’. 

(). W hat are they used for? 

A. For children to play with. 

‘(Q. How do you know ? 

A. If we offered those goods for anything else than toys it would be 
thought ridiculous ; they are nothing else. You might use them if you 
wish. Any person can use anything for anything ; but they are bought 
exclusively as toys. 

Q. How do you know they are not bought for use 

A. Children may use them to play with. 

Q. Could you make a téte-d-téte set with that blue set there ? 

A. We do not deal in that size. I should consider that a finer 

68 quality of toy tea-set ; still it is a toy set. Children whose parents 

want to buy a higher priced set can buy them. I would eall it 

nothing else but a toy set. Youcan use anything in the toy line and give 

it toa grown person; but still that does not alter it from a toy. One per- 
son might use it and a hundred children use it as a toy set. 

Q. Are you an importer ? 

A. Lam an importer myself. 

Q. Before the imposition of the present tariff, were not articles similar 
to those imported as earthenware ? 

A. I did not get any through as earthenware. I thought there were . 
people in New York getting them through as earthenw: wre, and I often 
complained about it; but I had to pay toy prices for them. 

(). You got them all in small boxes se parated by themselves ? 

A. Sometimes packed in barrels and sometimes in boxes; mostly 

they came in hogsheads wrapped up in straw, and then we put 

69 them together. 7 

Q. Do you mean to say that prior to the tariff act of 1883 you 
imported them in barrels ? 

A. I have had some since and some before that. 1 might be mistaken. } 
We got other tea-sets before that time. 


ad 


} 
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Re-examined by Mr. PRICHARD: 
(. Was there any difference as to the designation of those things in 
the trade prior to 1885? 
A. No, sir; they were always called toy tea-sets. They are nothing 
else but toy tea-sets. 


HERMAN MYERS sworn. 
by Mr. PricHarpb: 
Q. What is your business ? 
A. Lam manager of the toy store of Mr. G. A. Swartz, on Chestnut 
street above Tenth. 
70 How long have you been in that business ? 
A. Nineteen years. 


(). Look at those things before you and say what they are bought and 
sold Ls in the trade. 

Bis To tea-sets and toy plates. 

\). W hat is their purpose and object 4 

A. They are used for children to play with. 


Cross-examined by Mr, VALENTINE: 
(2. Do you sell vour articles exclusively for toys, or some for use? 
\ Toys and fancy voods, 

». What is that blue set ? 
1. A toy tea-set, 

). Is that not earthenware ? 
A. It is earthenware ; it is made of clay. 


Q. Is not the composition of it the same as that of ordinary earthen- 
ware which is sold in the market? 
A. Yes, sir. 
(). Why, then, do vou eall it a tov tea-set - 
7] A. It has not the same finish and shape as an ordinary tea-set 


that is made for family use. 

(). Is it not in the size? 

A. No, sir. 

Q. Is there not earthenware that is used ordinarily in families similar 
to that except as to size? 

A. No, sir; I never saw anything exactly like it. 

Q. How do you have these packed when you import them * 

A, Some packed in boxes and some loose in hogsheads. 

Q. How long have you been familiar with such as that blue set ? 

A. For the last few years. 

Q. How long has it been since you imported any of these in hogs- 


} 


heads. ? 

A. Of late years things got cheaper and we could procure boxes here 
cheaper than we could import them, and that is the reason we got them 

loose and packed them here. 
72 Q. That has been within a couple of years, has it not ? 
A. Four or five years ; more than a couple. 

Q. Asa matter of fact, have you imported any through the port of 

Philadelphia in hogsheads ? 


A . Yes, sir. 


24 HARTRANFT. COLLECTOR. VS. ZEH ET AL. 


Q. How recently ? 

A. I cannot tell, exactly. 

Q. What was it imported as, chinaware or earthenware ? 

A. Toy tea-sets. 

Q. Do you import those a-b-c plates ? 

A. Not exactly the same as these, but similar. We call them toy 
plates. They are used for children to play with. 

Q. Are they ever used by children to eat off of? 

A. They would not be ple: ised if they could not be used, but they are 
used for playthings, not for ordinary table use. I never saw them used 
for that, and I have often seen them used for the amusement of chil- 
dren. 


Q. Taking any particular part of this set and separating it, 
73 what would you call it ? . 
A. That is a toy cup and saucer. 

Q. What about this? (Showing blue pitcher.) 

A. I have never seen any of that style, except in sets. 

Q. It is much larger than that? (Showing white pitcher.) 

A. Yes, sir. 

Q. Is not that (blue pitcher) larger than what are ordinarily used in 
restaurants? 

A. Yes; it is larger than the small cream pitchers. 

Q. Would you call that a toy ? (Showing little white pitcher.) 

A. No, sir; that is not made for a toy. ‘That is made differently ; it is 
stronger, heavier, and more evenly made. It was made for use. The 
whole thing looks as if it were made for use. 

Q. How about this? (Sample shown.) 

A. That is a finer quality of toy. 

Q. Would it not be used in a restaurant ? 

A. It could be. I have never seen them of that style. 
74 Q. What is the difference in material of those two cream pitch- 
ers ? 

A. I could not tell. There may be some difference in n the clay, but it 
is made of a similar material. 

Q. You say you do not know what the difference is ? 

A. No, sir; I do not know wiat the difference of the material is. It 
might be out of the same original material. 

Re-examimed by Mr. PRICHARD: 

Q. There are other things besides toy tea-sets made of earthenware > 
that are toys, are they not ? | 

A. Yes, sir. | 

Q. Are such things as those you buy sold by toy dealers ? 

A. Yes, sir; they are made of the same material as these goods. 

Mr. PricHarp. I offer in evidence the English catalogues of these 
goods that were identified by witness. 


75 Defendant’s evidence. 


_— 


JAMES K. KER sworn. 
By Mr. VALENTINE: 


Q. What is your business now ? 
A. I am examiner in the United States Appraiser’s Department. 


HARTRANFT, COLLECTOR, VS. ZEH ET AL. 25 


Q. How long have you been there ? 

A. Two years and a half. 

Q. Before that what was your business ? 

A. Importer of china, glass, and earthenware. I was in the trade from 
twenty-five ov thirty years. 

Q. Are you familiar with earthen and china ware ? 

A. Y es, Sl 

Q. You questi on these goods ? 

A. Yes, sir: I classed them as decorated earthenware. 

(). What is that blue set ? 

A. What is called a C C earthenware cream-colored after-dinner cof- 

fee-cup ; a common grade of goods. 
76 (. When you were in business were articles of the same size and 
same kind as these you see here bought and sold and dealt in ‘ 

A. I used to import similar goods as individual sugars and creams for 
hotels and restaurants. I used to import large quantities of those by 
themselves. They were called individual sugars, creams, and tea-pots. 

Q. That is what they were imported for and called ? 

A. Yes, sir; they were sold to restaurants as sugars and creams. Simi- 
lar goods to those are used to- day. 

Q. What do you understand by a téte-a-téte set ? 

A. A tea- pot, one sugar, one cream, and two « ‘ups and two saucers, and 
a china tray to hold them. 

Q. What-is the size of an ordinary téte-d-téte set in comparison with 
these ? 

A. About the size and about the larger size in the box there 
They are used for the sick-room generally. 
(. They may be used readily for that purpose? 
A. Yes, sir; very readily. 
Q. How about the size of those cups in comparison with after-dinner 
cottee-cu ps? 

A. They are about the same size. Some are larger and some are smaller. 
That is about the usual size. Dinner sets are imported of this same size, 
and tht very pattern. (Referring to the blue set.) 

Q. You are familiar in the trade with dishes used on the table ? 

A. Yes, sir. 

Q. What do you say as to those plates as to size? 

A. They are known as three, four; five, and six inch muffins. 

Q. What is the material of those ? 

A. Earthen. 

Q. How about this cup? 

A. It is the same thing. 

Q. In ordinary importation of earthenware usu: ally do you find plates 

of that size? 
78 A. The same style, only deeper. 
What do you call all the articles here? 

A. They areall earthen. Those four sets are china, and a finer quality 
of goods than these. (Blue set.) 

Cross-examined by Mr, PRICHARD : 

Q. For at least ten years in the trade there have been what is commer- 

cially known as toy tea-sets, have there not? 
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A. Yes, sir. 

Q. How were those tea-sets, as you understand, commercially known ? 

A. I call that one a toy tea-set. 

Q. Describe in your own way what a toy tea-set was, as known to com- 
merce. 

A. Similar to those. 

Q. Give a description of what you mean by a toy tea-set without re- 


' ferring to these. I want your own recollection. 
A. It is pretty hard to draw the line. You can take an after- 
79 dinner coffee-cup like this, and take a sugar and put them to- 
. gether. 

Q. What I want to know is, outside of these samples, what you tn- 
derstand in commerce a toy tea-set to include. How large a size? 

A. This set here. 

(). Without referring to these, be kind enough to describe what you 
understood as a toy tea-set of commerce for the last thirty years. 

A. A small set that a child would play with. You can take any- 
thing and make a set of it. 3 

Q. Was it the size or purpose that determined the designation ? 

A, The purpose ; for il child to play with. 

Q. Then if it was manufactured from the start for a child to play with 
it would be known commercially as a toy tea-set ? 

A. Yes, sir; if it was manufactured for a toy. 

Q. You could make a very large sized toy tea-set for children ? 

A. Yes, sir; and they are not made as toys, and are put together 
80 in that way, and the importers call them toys. 

Q. Do you or do you not know that large quantities of them 
have been imported in sets in boxes ? 

A. Yes, sir. 

Q. What do you say about those? 

A. I do not think that made toy tea-sets of them. 

Q. The question is how the things would be known in commerce. You 
have said that they would be known in commerce according to the pur- 
poses for which they were made. ; 

A. They are small tea-sets. ' 

Q. If a man came into your store and asked for a toy tea-set, how 
would you determine the purpose for which it was made ? 

A. Toy tea-sets were always small, as far as I saw, in the trade. 

Q. This, would you call a toy tea-set ? | 

A. Yes, sir. » 

Q. Do you call this a toy tea-set? (Indicating sample.) 

A. No, sir. That is too large. 
8] Q. What do you say about that? (Showing another sample.) 
A. I would call that a toy. 

Q. In point of fact, do you not know that the manufacturers put in 
their catalogues as toy tea-sets sets fully large as this and larger? I show 
you the catalogue of a firm of English manufacturers dated in 1877. 

A. Here are London teas, Irish teas, and toy teas. That indicates the 
| size, pA 
| Q. Do you know what the size of those toy tea-sets are ? 

A. I do not know what size. 
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Q. Mr. Zeh has testified in your presence that the English manufact- 
urers have but one size, which they call toys, and that was this size. 

A. I do not know about that; [ would not like to say as to that. 

Q. Do you know anything about the manufacture of these things ? 

A. No, sir; | was never in the manufacturing business. 
82 | (. You have heard the testimony that they put apprentices 
on those toy-sets and used siniilar material ? 

A. I do not know about that; I never inquired into that. 

Q. Then, in point of fact, as an examiner atthe appraiser's office, did 
you not make any inquiry as to whether they were toy tea-sets or did you 
form your idea from the size? 

A. I form my idea from the size. 

@. And you said this was an after-dinner cup, because it was large 
enough to be used for an after-dinner cup? 

That is an after-dinner cup the same as that. (Referring to cup 
shown to several of the preceding witnesses by Mr. Valentine.) There ts 
no difference in the size. 

Q. You very frequently use after-dinner cups of that kind; as fine as 
that? 

A. liner. 

(). Have you ever seen at a centleman’s table an after-dinner cup like 

that? (Blue set 
83 A. Not at a gentleman’s table. They are used by people who 
buy a cheaper article. 

Q. What has been known in the trade for the last ten vears as toy 
muftins ? 

A. It di pends on the size. 

Q. What is your definition of it? 

A. I never heard of toy muffins; I have heard of four, five, six, or 
seven inch muffins. 

(). : wok at those. (Showing catalogue. ) 

A. be, muthns, four, five, six, and seven.” 

(). » the v toy muttiins? (Showing toy muffins.) 

A. o not think 80. 

re Look and see if you can see a toy can. 

rT hat is a technical name. 

o Does not that Trenton manufacturer call them toy tea-sets 

A. | believe they are. 

Q. You have testified about restaurants. Have you ever seen a pitcher 
of that kind used in a restaurant? (Showing blue pitcher.) 

A. Similar to that—white—not decorated. 
R4 Q. But vou never saw anything of that pattern, that finish, 
and that size? 

They do not use that pattern; they could take the same thing in 
white, and use it in a restaurant. 

Q. What do you call that that | now show vou? 

A. A doll’s head. 

nv Is that made of earthen ware ? 

(hina, 

a Would you pass that under the head of decorated china? 

Dolls are provided for; that. is a doll’s head; they are provided 
tor i the tariff. 


Se aragonite 


‘3 Ee, 
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@. What do you call that article? 
A. A little money box. 
@. Would you put that under the head of earthernware ? 
A. I think I would; I think a child could put money in that. 
Q. Do you not think that is a toy ? 

A. No more than a tin boxe is; I do not look on those cats as toys ; 

85 they are used for ornaments for poor people. 
Q. You have no donbt that those may be male of earthenware? 

A. No, sir. 
Q. Would put them under the head of earthenware? 
A. No, sir; they are too small. 
Q. Why would you not put them under the head of earthenware ? 
A. They are too smal! ; they are toys. 


EpWARD B. Moore sworn. 
By Mr. VALENTINE: 
Q. What is your business? 
A. Appraiser. 
Q. You are appraiser at this port, are you? 
‘A. Yes, sir. 
Q. Did you classify these articles here in question? 
A. Yes, sir; they were classified, I believe, as decorated earthenware. 
Q. What is that blue set ? 
A. That is a somewhat difficult question to determine. That article, 
as you see it there, is not only used as a téte-d-téte set for children, but at 
other times it is used for other purposes, practical purposes in life, 
86 and we have adopted a rule in the classification that is governed to 
a certain extent by the condition of the importation. I, as an ap- 
praiser, if that question was brought to me and these goods were packed 
separately in a box by people who were dealing separately in toys, I would 
naturally conclude they were intended to be sold for that purpuse, and would 
so classify them. I would give the toy dealer the benefit. But if they 
were promiscuously packed in hogsheads, by the quantity, by a man who 
dealt in earthenware and supplied restaurants and other places with that 
kind of ware, I would classify them as decorated earthenware. I admit 
that the line is a very fine one. But the whole question is surrounded 
with so much difficulty and the size of those things has grown from very 
small things to much larger, that we draw the line in that way, 
87 looking to the character of the importer and the condition in which 
the goods are imported so as to get the intent of the importer and 
so classify his ware. 
Q. Do you know how these were imported ? 
A. Yes, sir; they came in large casks; in large quantities packed in 
straw. 
Q. Did they come in the same manner as ordinary earthenware? 
A. I believe so. Earthenware generally comes in crates, barrels, or 
casks. 
Q. Prior to 1883 how were these toys packed ? 
A. Prior to 1883, to the best of my knowledge, I never knew of those 
articles coming in in casks. They were put up as toys in cases, imported 
in that condition, and classified as toys. Since the passage of the tariff 
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act of 1883 they have been coming in in casks as earthenware was packed 
before. Some witnesses have testified that they were brought in in casks 
before, but I have no knowledge of it, and they were not quite sure, and 
[ am quite sure they were not. I might be mistaken, though. 
Q. Have you any knowledge of those plates? 

88 A. This plate is known commercially as an a-b-c plate and 

always has been since I knew anything about it. I have never 
regarded it as a toy, and I do not think it is any more a toy than a chair 
on which a child sits at the table would be if it had the a-b-c’s put on the 
chair. This plate is for a child to eat off of, decorated in a certain way 
that is pleasant to the child, and designed to attract its attention ; it is not 
a toy. 

(). Prior to 1883 was that plate imported or classified as a tov < 

A. I never knew it to be classified as a toy. 

(). Nobody asked that it should be classified as a toy ? 

A. No, sir. If it was done it was done without my knowledge. It 
was always classified as earthenware. 

Q. That is, it was commercially known, and for the purposes of paying 

duty it was known to you as earthenware? 
9 A. Yes, sir; an a-b-e plate as earthenware. 
Q. How about the mug? 

A. I do not call that a toy. [It is intended for a child to drink out of 
at the table. It is not a plaything in any sense of the word. It is a use- 
ful article for a child.to drink out of, and intended for that purpose and 
that only, in my judgment. 

Cross-examined by Mr. PRICHARD: 

Q. What was a toy can prior to 1885 in the trade? 

A. I suppose it was that article. (Referring to sample.) 

Q. Was there any difference between the commercial designation of 
those plates prior to and after the act of 1883? 

A. Not that | know of. Immediately after the tariff act of 1883 they 
claimed these as tovs. 

Q. In point of fact, were they not called in the trade and catalogued in 

the trade as toy muffins prior to 1883 ? 
90) A. No, sir; I think they were always called a-b-e plates, and 
are now, although you have interpolated the word toy in the in- 
voice, 

Q. Do you not know that interpolation, as you call it, consists of an 
omission in two lines of a large number of items ? 

A. L.only know that the word toy was interpolated after the line was 
written. 

Q. What would you sav was the commercial designation of those plates 
now? 

A. Decorated earthenware. 

Q. If you wanted to buy those in a china store what would you ask 
for? 

A. I would ask for an a-b-e plate. 

Q. Do you not know they are now called toy muffins in the catalogues 
of the trade? 

A. They may have changed it. 

Q. You do not know anything about that: 
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A. -I know what they have been invoiced as, and that is all I know 
about it. 

Q. You do not know then how they are designated by the manufact- 

urers and dealers ? 
9] A. I know what they are called on their invoices, They called 
them a-b-e plates, and thev call them so how. 

(. As I understand it, if this thing is imported in a box like this by a 
toy dealer you assess a duty on it asa tov ? 

A. I think I would, although that is a large size. | say it is very dif- 
ficult thing to arrive just at the point where you are going to cutoff. If it 
was packed by a toy dealer, as toys would be packed, I would give him 
the benefit of the doubt. If. on the other hand, if it was imported by an 
earthenware dealer, and packed as earthenware, I would classify it as dee- 
orated earthenware, 

Q. These casks that come in contain a certain number of sets ? 
A. Casks are capable of holding a certain number. 
Q. They are so many in each eask ? 
A. There were in those. They were imported in that way ; so many 
sets, 

Q. You have heard the testimony here that the German toy tea- 
92 sets, as a rule, are imported in boxes, and that the English, as a 

rule, are imported in casks, because it is cheaper to pack here ? 

A. That is of recent origin, to the best of my judgment. 

(. Have you investigated that? 

A. I do not know anything about what induced them to import the 
goods in that way ; to change the practice. | simply know the fact. 

Q. What do you know about the quality of this ware ascompared with 
the workmanship, finish, and stvle of similar ware for table use ? 

A. I think this ware is just as good as much of the regular earthen- 
ware set that come in of this style. I can bring you regular earthenware 
sets just as inferior in quality and manufacture as these, of this same ware, 
and I do not think you will find anvbody who is familiar with the trade 
that will say I cannot. 

Q. Have you ever seen a cup and saucer like that used as an after-din- 

ner coffee cup and saucer? 
93 A. Never, 
Q. Have you any reasons to suspect that any man in these 
United States is so insane as to import these by the gross for the purpose 
of selling them as an after-dinner coffee-cup ? 

A. I say I do not know what they might do. That is a very inferior 
grade; but it is not anv more inferior either in quality or material or 
manufacture than some of the regular earthenware sets of that description, 
It is not necessary to decorate any plate. 

(. You do not call that a decoration ? (Referring to sample a-b-e plate.) 

A. I do; it is a decoration, but very inferior. 

Q. Then vou think this plate would be put on a gentleman’s table as 
an ornamented plate for the use either of children or of anybody else ? 

A. That depends on the sense you use the word gentleman. Earthen- 
ware is made to suit different conditions in life. Some people would buy 

that. I do not suppose you would, but there are some people 
Y4 who would. 
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Q. Do you think that would be an ornament for anybody except a 
child * t 

A. No, sir; I think it is for a child, as a matter of course, but it is for 
a useful purpose for a child; not to play with. I think this ordinary 
willowware would be better without decoration than with it, as far as that 


voes, 
By the Court: 
(. There is no doubt that the decorations on that plate are of such a 
quality as to be adapted to a child? 
A. Most unquestionably ; but the question is whether it is a toy. 
sy Mr. PRICHARD : 
(. If you found that a Trenton manufacturer called this same articlea 
toy, you would not suppose that was done te cheat the Government ? 
A. 1 would not. 
\). l pre sume otf course you Dh ule Inquirie - of A mertean manu- 
95 facturers to ascertain whether the ‘vy did call this a toy ? 
A. I do not know that I did inquire. 
QQ. I now show you a catalogue of a Saeaten manutacturer. Is there 
any Coy ware 1D that catalozue * 
A. Yes, sir: show it to me and I will tell you whether I think it is a 
toy or not. 
(¥. There are some? (Showing sampies.) 
A. I think that is a tov. It would depend on how it was imported, be- 
eause there is no man living can draw a distinction. 
Q. What do you call this? (Showing sample ?) 
\. If put up and sold in that way [I would call it a toy. 
(). This one is just as big as the other? 
\. Yes, sir; 1f these came in quantities, by the crate, imported by a 
dealer in earthenware, I would hesitate about calling it a tov. 
(. In other words, the Government officials offer a premium to import- 
ers to get their packing done abroad. 
96 A. Not at all. As I said before, these are used, and we know 
they are used tor other purposes other than for children, and we 
must draw the line somewhere, and if they are put up as toys we give the 
LOY cli aler the benefit. 
(. Did you ever see.a pitcher of this kind of ware and finish used as a 
cream-jug lu a restaurant ? 

There is a restaurant down on Second street, kept by Mr. Hart, I 
think, where they use an article very much like that—not decorated like 
that—with the design of a turtle, but not finished any better than that. 

~ Have you ever seen any of that pattern and that style? 

That partic ‘ular pattern. 1am not controlled by the decoration on 
rity out side in dec iding r aus to whe ther it isa LOY or not, There are other 
decorations ot this material. y ou are depending on the decorations on 
this particular earthenware. I can bring you the -ame thing that is other- 
wise decorated, probably better than that, which present a different appear- 

ance. 

97 Q. Have you ever known of after-dinner coffee-pots in use of that 
quality of ware and workmanship and finish, not of that same pat- 


; 


tern ? 
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A. I say I do not know whether they are or not, but I have seen some 
no better decorated than that. I have to meet that article decorated in 
rarious ways, some better and none more inferior, or probably there would 
be some. 

Q. Have you ever known as inferior a cup and saucer as that (showing 
sample) to be used as an after-dinner coffee-cup and saucer ? 

A. I never have. 

Q. Have you ever seen used on the table a tea-pot as inferior as that? 
(Showing sample.) 

A. Not of that pattern style. 

Q. Of that general style? 

A. Yes, sir; of that general style. I have seen that general style of 
tea-pot at a restaurant, that people drink out of who go in and get a pot 
of tea ; as inferior in quality of clay as that. 

@. Was not that white ? 
98 A. Sometimes white. 

(. Are they not always thicker in a restaurant,so that they can- 
not ordinarily be broken by hard users ? 

A. Some I do not think are any thicker than that, and of as inferior 
earthenware. (Referring to sample.) | : 


Adjourned until Tuesday, April 7, 1885, at 10 o’clock a. m. 


APRIL 7, 1885. 
The trial of the case was resumed at 10 o’clock a. m. 
THOMAS MAppock sworn. 
By Mr. VALENTINE: 
Q. Where do you live? 
A. In Trenton, New Jersey. 
99 Q. What is your business ? 
A. Earthenware manufacturer. 
Q. How long have you been in that business ? 
A. I have been connected with that business a little over fifty-five 
years. 
Q.. Where ? 
A. In England and the United States. 
Q. How long have you been in that business in this country ? 
A. Thirty-five vears. 
Q. Have you been at Trenton for thirty-five vears ? ; 
A. No, sir; I have been in Trenton since 1872. 
Q. You are in the earthenware business ? 
A. Yes, sir. 
What is that blue set ? 
. Earthenware ; printed set. 
Q. How long has it been since that kind of ware has been manufact- 
ured? I want vou now to explain about the different sizes in the manu- 
facturing of this earthenware. 
A. Do you mean as to quality ? 
Q. I mean generaily, as to the manufacture of the ware, of the 
100 = different sizes, and the existence of these sizes; and then explain 


(. 
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how long it has been since that particular size has been manufactured, and 
all about it. 

A. That style of goods (blue set) was known in the business before I 
was born ; that is the same kind of goods that was manufactured origi- 
nally by Josiah W edgewood and called queensware. Originally, earthen- 
ware was made from clay only. Clay in those days was called earth. 
Since the late discoveries by Sir Humphrey Davy and others clay is con- 
sidered a mineral now, and al/uminum is the base of it. Clay is the oxide 
of alf‘uminum. Originally this ware was called earthenware, because it 
was made of clay orearth. Before the time of Josiah W edgewood earthen- 
ware was made of pure earth only, that is, of clay only. The discoveries 
of Josiah Wedgewood found out a new substance, which was very white, 
called flint; silica is the chemical name. By adding a certain quantity 

of this silica along with the clay or al/umina he got a whiter body, 
101 _~—whiter than it was originally, and he made ware of it, and one of 

his first efforts was to make a very nice set and present it to the 
Queen of England, who was the Queen of George III, and hence the 
name of queensware ; that was the first made. A great number of the 
dealers of earthenware in England took their name from that, and hence 
they were called queensware dealers. A great many retain that name to 
the present day out West ; those goods here (referring to blue set) are equal 
to what Josiah Wedgewood called queensware. His were a little finer 
manipulated, but the substance was the same as in that blue set; that 
quality has been known very well for fifty or sixty years to my knowl- 
edge; that isa very old pattern ; that same quality and style of goods was 
sold in the United States forty years ago very generally, and of no better 

quality than that ; that pattern was taken from an old Chinese pat- 
102 tern, and it is called willow; that is the name of that pattern down 

to this day. It has been revived again at the present time. It 
went out about thirty years ago, and now it is come in again as a new 
thing. 

Q. How about the sizes of the ware ? 

A. There was a list agreed upon in England in the earthenware trade 
in the year 1814. The goods that are bought here are bought differently 
from the way a person buys them in England. They are bought there 
on the 1814 list of prices with a discount. ‘They have certain set terms. 
For instance, tea-pots were 18’s, 24’s, 30’s, and 36’s; those were the known 
sizes. A person would get 24’s for the same price as the 30’s, but would 
get more because they were smaller. Afterwards they got to make the 
smaller sizes, and instead of giving them a technical name they were called 
“toy.” “Toy,” technically,in our trade means a smaller size than the 

usual size; that was the meaning of the toy tea-pot; that is a toy 
103 __—itea-pot. (Referring to blue set.) It is as much an article of use as 

either the 36’s, 30’s, 24’s, or 18’s; that tea-pot is made for use, and 
it demonstrates itself that it is so. You find a hole in that cover: that 
shows it is intended tor use, because that is to let out the steam. It is not 
atoy. All earthenware tea-pots are made with a hole in the cover to let 
the steam out. You will observe there is no hole in the lid of this sugar ; 
it was not intended to put tea in that. ‘These are smaller sizes than usual, 
and that is the reason they are called toys. 

(2. You say these sizes have been manufactured for these fifty years ? 
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A. Yes, sir; and more than fifty ; that style of goods. 

Q. Do you mean the size? 

A. I could not say when that size was introduced. 

Q. How many years ago probably ? 

A. I cannot remember; I do not think it was thirty years ago. 

Q. That size has been used, then, for twenty years ? 
104 A. I shoula think so; here isa list, an English list, revised 
1872. 

Q. Does the word “ toy” appear in that list ? 

A. I think it does. 

Q. Refer to it and explain what it means. 

A. Under the head of tea-pots there are 18’s, 24’s, 30’s, and 36’s, and 
then comes toy sets. A toy set consists of nine cups, nine saucers, one 
tea-pot, one sugar, and one cream. That blue set is a set, but those goods 
are sold separately, as this catalogue shows, for there is a price of a toy 
tea-pot, a toy sugar, and a toy cream, and the cups and saucers are distinct 
from them in another place ; they are sold separately. 

Q. What you mean to say is that this tea-pot (of the blue set), for in- 
stance, is sold separately by itself’? 

A. There is the list for it. 

Q. But do you say, too? 

A. Yes, sir. 

Q. Of your own personal knowledge? 

A. Yes, sir. 

Q. Are they sold for use? 

A. Yes, sir. 
105 Q. W hat else do you say is sold separately besides the tea-pot ? 
A. The sugars, cream, and the cups and saucers. 

Q. Speaking of the blue set, could they be used and are they used ? 

A. They are used sometimes for coffee, and they are used often for 
téte-a-téte and small-sized teas. The people down South like small cups 
and saucers, and we make them in Trenton especially for them. In Eng- 
land, in the earthernware, you find by this list, they make three sizes, 
what are called Irish teas, London teas, and toy teas. The Irish tea is 
used for coffee and is the largest size ; the London tea is used for ordinary 
table use, and the toy teas are used for coffee or téte-d-téte, or anything of 
that kind. Lach one is sold separately and bought separ: ately, 

Q. That small cup and saucer, you say, are sold for use? 

A. Yes, sir. 

Q. Have you manufactured and sold any that compared in size with 
them ? 

A. We have manufactured small teas for the Southern market, a 
106 little larger than that small one ; between that and an ordinary one. 
The Western people want a large one and the Southern people 

want a small one. 

Q. What is that? (Showing a diminutive white cup.) 

A. That is used for black coffee, and is what we call an after-dinner 
“ coffee,” and is mostly used fur that. People can use it for tea, if they think 
proper. People have got very refined nowadays, and they cannot lift 
such large ones, and they want them very small, the ladies especially, 

Q. What do you call this little pitcher ? 
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A. That is used for milk, and is an individual cream. Cream is ex- 
pensive, and sometimes at a restaurant they want to measure you a small 
quantity out, and give it to you in that vessel. 

Q. Is that a toy? 

A. No, sir; it is an article of urdinary domestic use. 

Q. What is that? (Showing very small white cup.) 

A. That is for domestic use, and is regularly in usein the South. The 

Southern people use small articles. If you were to go down to 
107 =the New Orleans Exhibition they would give you that (dimin- 
utive cup) filled with coffee. 

Q. How do the wares, to which you have spoken, differ in quality as 
to the material of which they are composed ? 

A. As I explained to you at the beginning, Josiah Wedgewood made 
an improvement in earthenware; by putting in a certain quantity of flint 
in the clay he made whiter ; by increased skill in the manufacture it can 
now be ground finer and more can be put into the clay, and the more it 
contains the whiter it becomes; that is the difference between those two 
articles: there is more silica in the one. 

Q. You would say the same in regard to the small cup, I suppose ? 

A. Yes, sir; the same in regard to that. 

Q. What do you say as to that darker-colored cup and saucer? 

A. I do not think there is any difference in the color as compared with 
this (blue set); they contain about the same quantity of flint ; this (blue 

set) looks as though it was manufactured for poorer people ; the 
108 poor have to have these things as well as anybody else, and in 

order to make them cheap there is less skill put in the finish ; that 
is about the difference between those articles; one is more carefully fin- 
ished than the other, but the material is the same. 

Q. The one is a little darker in color? 

A. It is a shade darker in the glaze ; they have put cobalt in the glaze, 
which sometimes makes it a little darker. 

Q. What is the difference in the printing? 7 

A. They are printed in adifferent color ; the one is printed with cobalt, 
blue, and the other printed brown, which is made with iron. 

Q. It would be used for the same purpose, would it? 

A. Yes, sir; certainly. 

Q. Look at those plates. 

A. These are not plates ; I defy anybody to say they are plates, tech- 
nically, in the trade. 

Q. They are called muffins in the trade, are they ? 

A. Yes, sir; there is nothing known in the English earthen- 

109 ~=ware trade by the name of “ plate” until you get up to nine and 

ten inches ; here is one of their own lists; I will refer to it; two 

and a half, three, three and a half, four, five, six, and seven inch’ in di- 

ameter are muffins, and then when you get to nine and ten inch’ they are 
plates. These are fancy muffins; I have known them over fifty years. 

Q. Thev are called fancy muffins on that list, are they not? 

A. No, sir; merely muffins. I do not see them mentioned as fancy 
muffins. This (referring to sanple) isacan. Following the same idea 
with mugs we have 24’s, 30’s, and 36’s ; that is twenty-four to a dozen, 30 to 
a dozen, and 36 to a dozen, and then when you come to a smaller article 
than a thirty-six you call it a can. 
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Q. What do you mean by 36’s ? 
A. 36 to the dozen. In this list they are described as “fancy cans” 
with names ; 36’s. 
Q. What do you mean by “with names” 
A. They sometimes have children’s names on them. I have seen them 
with James, Thomas, and Edward, or letters. 
110 Q. How are they used ? 

A. Cans are used fora number of purposes. They are used for 
coffee. If you want to buy a very expensive dinner set, a Royal Worces- 
ter, you will get them as small as that, and they are called cans. They 
are used in England for drinking coffee out of, and are used a good deal 
in taverns for drinking liquor out of. If anyone is unfortunate to die, 
they have a custom in England to invite the friends to the funeral, and 
they make hot ale, spiced ale, and they drink it out of cans. I have known 
them to be used in this country for drinking lemonade out of, and I have 
known them to be used for Tom and Jerrys. 

Q. How are those muffins or plates, as we have been calling them, used ? 
A. They are used in a number of ways. They are used at the table for 
eating out of. I have known grown people in England, unfortunately, 
that have had to use a plate no Jarger than that, and who were very 
111 = glad to have it to eat off of. ‘These are used for table use. 
By the Court: 
Q. Would such pictures be put on for grown-up people? 
A. No, sir; those pictures are put on to amuse young boys and girls, I 
have known them there as old as fifteen years that could not read and 
write, and a young boy fifteen or sixteen would be very glad to have one 
of those to learn his letters off of. 
By Mr. VALENTINE: 
Q. Are they used as a toy or plaything, or for use? 
A. They are for use. I do not know of anything in the earthenware 
trade in England as a toy, only such as these that are made of earthen- 
ware; sheep and dogs and little things of that kind. 


By the Court: 
Q. What would you mean by a toy tea-set ? 
112 A. I mean that (indicating blue set.) Earthenware toys in 
England are made by different manufacturers from those where 
such goods as these are made (blue set). 
By Mr., VALENTINE: 
Q. What do you mean by a toy set? 
A. A toy set contains nine cups and saucers, one tea-pot, one sugar, one 
cream, and one bowl. 


Q. Do you not mean a plaything? 
A. No, sir. 


) 


Q. You mean small-sized earthenware ? 
A. If you take this oe and this cream, and two cups and saucers 
(referring to blue set), 1 should call that decidedly a téte-a-téte set. No 
man in the world could say it was not, that would be candid and honest. 
A téte-d-téte set is merely a set for two people to sit together and take a 
cup of tea and a little chat out of. These are large enough for the pur- 
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pose. They are larger than what I have sold of French china for that 
purpose. 


113 Cross-examined by Mr. PRICHARD: 


Q. You say that fora great number of years, the number of 
which you cannot now remember, sets composed of so many saucers sim- 
ilar to that blue set have been known in England by the technical name 
of toy sets ? 

A. I could not say that I remember it was so, because I was not aware 
of any such thing when I came away thirty-five years ago. 

Q. Then you have testified to the trade name from the list and not 
from your knowledge ? 

A. Not in all cases. In that particular case. 

Q. Did they have toy tea-sets in England when you came away? 

A. I do not remember that they did. 

Q. Then, of course, youdo not know whether they were called toy tea- 
sets ? 

A. I know the toys are smaller pieces than usual, 

Q. Do you know what a toy can is? 
114 i = es, sir. 
Q. What is it? 

A. It is a smaller-sized can than usual. 

Q. Had they toy cans when you left England? 

A. I told you so. 

Q. Is that a toy can (showing sample)? 

A. I hardly think it is. They are smaller than that. I told you they 
had toy cans much smaller in the Royal Worcester dinner-sets. 

@. If you wrote to that English manufacturer who publishes this list 
for a toy can, would you receive something like that? 

A. I “might receive that, and I might receive something smaller. 

Q. What do you understand by toy muffins? 

A. There was no such thing there when I came away. 

Q. When you say poor men are compelled to use muffins, you are talk- 
ing about plain muffins ? 

A. Not always. 

Q. Do you not know, in point of fact, that what are called toy 

115 muffins on this list are muffins, or small plates, as we have been 
calling them, with the addition of those pictures and the a-b-c’s? 

A. My impression is there was no such thing known until lately, and 
I think it has been created for the purpose. 

Q. Are these in your list ? 

A. Yes; muffins, 

Q. May that not mean on that English list a plain plate ? 

A. It may, / 

Q. Therefore, you do not know whether these particular goods. are; op 
that list or not? ) 

A. I do not know, but I think so. : 

Q. For what reason ? 

A. I do not see why they should not, be. 

Q. The only reason why you think these are on that list is becaaise y ou 
see there “ muffins,” and you do not see why these (lettered plate) should 
be excluded ? 
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A. Yes, sir. 

Q. As I understand, the test which you make as to whether these 

116 articles are for use or for play is that those for use have a hole in 
the lid of the tea-pot to let the steam out ? 


Ee 


A. Yes, sir. 

Q. What is that? (Producing ordinary-sized tea-pot.) 

A. That is an American tea-pot. 

Q. Has that got a hole in the lid. 

A. That has not got a hole in the lid. The Americans are more care- 
less. 

Q. Would you call that a toy ? 

A. No, sir. 

Q. You have spoken about this willow ware. Is not this the lowest 


grade of willow ware that is made for use? (Showing sample.) 


A. There is only one grade. 

Q. That is the grade, is it not? 

A. Yes, sir. 

Q. Do you say, as an earthenware manufacturer, that those (blue set) 
dre as fine as finish, quality, and pattern as that‘ 2 (Sample last pro- 
duced.) 

A. I do. 

Q. You are willing to stand by that? 

A. Yes, sir, 
117 Q. I want to get your definition of a toy. You say that in 
England you call nothing but dogs and little figures of that kind. 
What would you call an article like that? (Showing a lettered block.) 

A. A toy. 

Q. The object of the lettering on that block is the same as the object 
of the lettering on these plates, is it not ? 

A. I could not say whether it was or not. I do not know the man’s 
object in making them. 

Q. You are a father, I suppose ? 

A. Yes, sir. 

Q. You know from your experience that this is an a-b-c block, and 
these are a-b-c plates, in common language. 

A. I know these are called a-b-c blocks, but these are not called a-b-c 
plates ; they are a-b-c muffins. 

Q. Would you say that was a toy? (Showing witness lettered tin 
plates.) 

A. I should not think it was; I have known them to be used for do- 

mestic purposes. 
118 Q. Did you ever see a plate with a picture on like that used for 
domestic purposes ? 

A. Yes, sir; I know plenty of poor people buy such things for their 
children to read off of. 

Q. A’ I understand your definition. Ifa child could use an article, you 
would not call it a toy? 

A. I would not say that. 

Q. Do you know what is meant by a toy broom ? 

A. I do. 

Q. If a child could sweep with it, would you call it a toy? 
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A. Yes, sir. 

Q. The same way with a toy tub? 

A. But if a lady was to take that same broom, which they often do— 
and my wife has done it—and brushed down the accumulations of dust 
from the upper part of a room, I would not cal! it a toy in that case. 

Q. Suppose I imported into the port of Philadelphia a gross of those 

brooms, what would you say they were then ? 
119 A. I would call them brooms. 
Q. You would not think they were toys ? 

A. No, sir; it depends on what they are used for. A broom can be 
used to play with or to sweep with. 

Q. Suppose you were the appraiser of the port of Philadelphia and a 
gross of these small brooms were imported, what would you call them? 

A. I am not an appraiser, and that is not my business. Custom might 
determine what I might do. 

Q. You have spoken about these coffee-cups. This one is a very fine 
ware ? 

A. Yes, sir. 

@. That is made in Trenton ? 

A. Yes, sir. 

Q. This little cup is of very fine finish ? 

A. Yes, sir. 

Q. Have you a catalogue of your pottery here? 

A. No, sir. 

Q. What are these things used for ina set? (Blue set.) I do not mean 
as individual pieces. 

A. got a set the size of that—one tea-pot, one sugar, one cream, 

120 six cups, and six saucers, and one bow!—and I had it decorated ex- 

pressly, and I presented to to my daughter a number of years ago ; 

I should think ten; and she has used that over and over again for domes- 

tic purposes, and invited her friends to take tea with her, and they have 

done so. It was in no sense a toy. It was not to be thrown down and 

broken ; not to be played with. It was used as a domestic article and is 
in existence now. 

Q. What was the quality of that ware ? 

A. It was made in Trenton ; about such as that. (Indicating blue set.) 

Q. Was it not more finely decorated ? 

A. Not the same finish, but the quality was the same. 

Q. What was the style ‘of the finish ? 

A. The decorations instead of being under the glaze was put on the 


Q. How old was your daughter ? 

A. She was about ten years of age. 

Q. Did she not invite her little friends in and have a little tea parties, 
using that set? 


121 A. Yes, sir. 
Q. Did she use them ordinarily on your table? 
A. Yes, sir. 


Q. At her meals ? 
A. Yes, sir; she used them at the table; had her own tea-pot and her 
own cups and saucers. 
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. Did you have them set on your table ordinarily? 

. Not ordinarily, but many times we had. 

. The whole set? 

Yes, sir. 

. What other case do you know? 

I know of no other case. I only know of my own case. 

Do you make toy tea-sets? 

No, sir; we have madethem. We are not making them now. 

. You sold them as toy tea-sets ? 

. Made them as toy tea-sets and sold them as such. It isa mere 
technical term. I never made them understanding they were toys to play 
with. I never had any such idea when I made them. 


>OPOPOPOPE 


122 JOHN H. BREWER sworn. 
By Mr. VALENTINE: 


Q.- Where do you live? 
A. Trenton, New Jersey. 
Q. What is your business? 
A. I am manufacturer of pottery-ware. 
Q. How long have you been in that business ? 
_ A. A little over twenty years. 
Q. You are familiar then with what is called earthenware, are you? 
A. Yes, sir. 
Q, Do you manufacture it at your place ? 
A. Yes, sir. 
Q. What are those blue cups and saucers there? 


A. I suppose that is intended for a toy tea-set, but it is made up of an 
individual tea-pot, a sugar, after-dinner coffees, and a very large individual 
cream. 

Q. Whatdo you mean when you say yousuppose it was intended for a toy 

tea-set ; what do you mean by the word “toy” as used in the trade ? 
123 A. It has the usual number of pieces of a toy tea-set. 
Q. Explain what you mean by the word “ toy” as you understand 
it in the trade. 

A. My definition of a toy would be about the same as Mr. Maddock’s 
definition—a small set. 

Q. It could be used how, and is used how ? 

A. For a plaything or a toy set, if it was a very small set. 

Q. But aset of that size? 

A. A set of that size might be used for a plaything too. You can play 
with anything. 

Q. But how would that be known in the trade? 

A. It would be used every way. It would be used for toys and it 
would-be used an individual set and would be used for after-dinner coffees 
and for a téte-A-téte set. It might be used every way. I might explain 

what I mean by “ toy ” better, perhaps, by these two jugs. These are 
124 known in the trade as 42’s aaa 36’s, jugs. You will notice that 


this 42 jug is smaller than that cream that is called a toy cream. 
It will hold less water. .It.is about the same height, but not so much in 
the round. Now smaller than that 42 jug would be called a toy and 
would probably be used for a toy unless made fora special purpose, like 
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that small individual cream. That was made to be used either for a toy 
or individual cream. This was probably made for individual cream, as it 
is pretty thick. They make them thicker and they make them every way. 
The difficulty in this case is that they want to call an article that is used 
for a half dozen things a special thing; they want to make it out a toy, 
and it has been always for something else before it was called a toy. 

Q. It is used in the trade for many other purposes besides that of a 

plaything ? 
125 A. Yes, sir; and was before it was called a toy. 
Q. What I mean, when it was known by the trade as a toy set, 

it was used for different purposes ? 

A. That is what I understand. 


By the Court: 


Q. It is sold in the and used by persons just as they choose to use it? 
A. Certainly, that is my idea; it is sometimes sold for one thing and 
sometimes for another. I suppose this particular set (blue set) was in- 
tended, after it was put together, for a toy set. I do not think there is 
any doubt about that. 
Q. For the amusement of children? 
A. Yes, sir; this particular set. 
By Mr. VALENTINE: 
Q. What about those muffins, as Mr. Maddock has called them ? 
A. I have always understood they were plates technically. Mr. Mad- 
dock is an Englishman, and uses the old name. I have known they were 
always called muffins on the other side. I have known that. 
126 These can be used either for a toy or for an article of use. These 
pictures are evidently put on to please children. 
Q. As what are they known in in the trade? | 
A. Fancy plates or toy plates. 
Q. Are they an article for domestic use or a plaything? 
A. They are both, just as you have a mind to make them. 


By the Court: 

Q. They are not used by adults? 

A. No, sir. 

Q. By their size, quality, and style of decoration they are specially 
adapted for children ? 

A. Yes, sir; when I was a child I had a plate like this; with the a-b- 
e’son it, and I used it regularly ; had it at the table every day, and would 
not eat off of anything else. 

Q. Any person with refined, artistic taste would not be pleased with 
such decoration as are on these plates ? 

A. No, sir. 
127 Q. They are intended for the amusement of children and for 
such use as children may apply them to ? 

A. Yes, sir. 

By Mr. VALENTINE: 

Q. What would you call that mug? 

A. I would call that a 42’s mug. . This is sought to be made a toy mug 
by putting some pictures on it. 


42 


Q. Do you know how these were imported until within a couple of 
years ? 

A. No,sir. I have been in business twenty years myself and I have 
made toy sets myself, and I never say anything but the smallest sizes 
until within, I should think, six or eight years. 

Q. My question is whether you know whether these had been imported 
with the other sizes, mixed up with them, until within a couple of years. 

A. I think all I ever sawcame in boxes in sets before that time—small 
sizes; nothing as large as these, until within a few years, has been brought 

from the other side to my knowledge. 
128 Q. Look at this tea-pot I now hand you. Mr. Prichard asked 
Mr. Maddock about the lid of that tea-pot, and there was something 
said about American manufacturers not having holes in the lids of their ’ 
tea-pots. What have you to say about the lid of that tea-pot? 

A. I should say there had been a trick played on the court and jury. 
This is a sugar cover on a tea-pot, and sugar covers, of course, do not have 
holes in them. The sugar bowl that matches this size tea-pot would have 
a cover without a hole in it, and they have taken the cover off the sugar 
and put it on the tea-pot. My experience has been that whenever I have 
sent parties the cover of a tea-pot without a hole in it they have sent it 
back. 

Q. Where was that manufactured ? 

A. I do not know whether it was manufactured in Trenton or not. It 

looks to me as if it was chinaware. I thought it was what we call 
129 P.G. It is chinaware; it was not made in Trenton unless the 
Greenwich pottery made it. 


Cross-examined by Mr. PRICHARD : 
Q. This article I now hand you is an English earthenware tea-pot be- 
yond all controversy ? 
I think so. 
Do you think that the cover of that tea-pot would have a hole in it? 
Yes, sir; I should say so. 
Would you say that about this other tea-pot ? 
Yes, sir. 
You never heard this hole mentioned until this morning ? 
No, sir; I do not think I did. 
This is your catalogue ? 
Yes, sir. 
. You have toy tea-sets ? 
. Yes, sir; we have toy tea-sets and we have sugars and creams and 
So on separate. 
Q. You have after-dinner coffee-cups in the same way ? 
A. Yes, sir. 
130 Q. The same size ? 
A. Yes, sir. 
Q. Exactly the same thing ? 
Yes, sir, 
Q. At a different price ? 
A. I do not know. 
Q. Look at that catalogue and see. 
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A. That would not make any difference. It is true I fixed different 
prices, because I get more for the after-dinner coffees; but it is the same 
thing. When we sell after-dinner coffees by themselves we get more 
money for them than when in a toy tea-set. We can afford to sell a toy 
tea-set cheaper because we make on the balance of the set. 

Q. Then if a man bought these it would pay him better to buy them 
by the set? 

A. The difference is very slight. 

Q. Do I understand you to say if a man wanted to buy coffee-cups from 
you he could buy them in tea-sets at a less price? 

A. He might do that; it is done; and that is what we are complaining 

about in this case. 
131 By the Court: 
Q. Who is complaining ? 

A. Everybody interested. But I am no more interested than the toy 
dealers. 


By Mr. PRICHARD : 
Q. Have you ever seen a cup of that quality and style used as an after- 
dinner coffee-cup? (Referring to blue set.) 
A. I have. 
Q. Where and when ? 
A. They have not been used until recently. 
Q. Where? 
A. In Trenton ; not the same thing; a little better print. 
Q. I am asking about the same quality and finish and workmanship. 
A. I say no better than that. The same quality; no better than that. 
Q. You have seen those used as after-dinner coffee-cups ? 
A. I have. 
Q. This is the ware used for table use of the same pattern, is it not? 
(Showing sample of ordinary size willow ware.) 
132 A. Yes,sir; that is no cleaner but a little better print; it is no 
better ware than that blue set. 
Q. You think it is a little more carefully finished ? 
A. The printing is, but the ware itself is not. 
Q. Why is the printing any better ? 
A. This particular set has had a little too hot afire. I do not suppose 
you would find another set in that crate as bad as that. 
Q. So this toy tea-set could be made much cheaper than a table set, be- 
cause it is not so carefully finished ? 
A. No, sir; there is no necessity for it. It is just as easy to make it 
good as poor. 
Q. Do you employ apprentices ? 
A. Yes, sir. 
Q. Does an apprentice always make as good an article as a regular 
man? 
A. An apprentice always makes the small ones. That work is adapted 
to boys as their hands are smaller and they can handle them better. 
Q. Did an apprentice make that ? 
133. A. Yes, sir; that is very fine ware, but an apprentice could 
make that ware. 
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Q. You have said these things (cream-jug in blue set) might be used 
in arestaurant. Do you not know, in point of fact, that such articles 
used in a restaurant are made thick to resist breakage ? 

A. No, sir; some are and some are not. I have sold it both ways; 
thick and thin. 

Q. Have you on your catalogue the creams you sell to restaurants? 

A. Yes, sir. 

Q. Point out to me the ones that are as thin and fragile as this. (Cream- 
jug in blue set.) 

A. The one that is as thin as that is our toy cream. 

Q. Have you sold any toy creams you have sold to restaurants as frag- 
ile as that’ 

A. No, sir; but there are plenty in Trenton. 

Q. You make the plain ware, but you do not make the toy plates ? 

A. We make the a-b-c’s. 

Q. With pictures on? : 
134 A. No, sir; but with the letters on, and we have always called 
them a-b-c plates. 

Q. The technical name of this article in the tay trade is an a-b-c block ? 
(Showing cubical block.) 

. A. I suppose so. 

Q. Can you not use a tea-pot without there is a hold in the lid? 

A. Yes, sir; you can. , 

Mr. VALENTINE. I offer in evidence all the papers in the case. 

Defendant’s evidence closed. 


Plaintifj’s rebuttal evidence, 


J. Ernest F. Zen recalled. 


By Mr. PrRicHARD: 


Q. You called yesterday at Mr. Hart’s restaurant ? 
A. Yes, sir. 
Q. And inquired for a cup ornamented with a turtle ? 
135 A. Yes,sir. I went there and ordered a half dozen oysters and 
a cup of coffee. I-went to find out what kind of a “ cream ” it 

could have been which Major Moore saw there in use. So I inquired, 
and it was a long time before anybody knew. One of the girls asked me 
if | meant one of those turtles, and I said “ That is the very thing; that 
is what I want.” ‘She said they did not have them in the restaurant, but 
she thought there was one in the house, and she would try to hunt it up 
for me if I would call in the morning. © I called and gotit. ‘It is a mus- 
tard pot. Any one can see by the way it is made that it is expressly in- 
tended for a mustard pot. 

Q. Mr. Brewer has given us the benefit of his presumption that there 
was a trick played with reference to'thiose covers. Are they the original 
covers or substituted covers ? 

A. They are the original covers. At the time I imported them F no- 

ticed the lids of the tea-pots had no holes in them. We have sold 
136 them over and over again, and not a single customer has complained 

about them. If preicv vhem, because those with holes have a little 
notch in them which gets broken off. , 
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Cross-examined by Mr. VALENTINE: 

Q. Do you not know the lids of tea-pots have holes in them ? 

A. Not always. 

Q. Do they not usually have holes in them ? 

A. I could not say that. 

Q. How is it you looked at these and noticed they did not have holes 
in them ? 

A. I looked at them because I had to put them up. I unpacked them 
myself, which I do not generally do, because we were busy. They are 
not English goods. They are Bohemian china. 


By Mr. Pi.tcHARD: 
Q. This one is English ? 
A. Yes, sir. 
@. That has not a hole in the lid? 
137 A. No, sir. 


By Mr. VALENTINE: 


Q. You say those lids belong tu them ? 
A. Yes, sir. 


CHARLES HORNER sworn. 
By Mr. PRICHARD: 
Q. What is your business? 
A. Dealer in toys and faney goods, 
Q. What are those called in the trade ? (Showing cubical block.) 
A. A-b-e blocks. 
Q. And what are these called? (Showing lettered tin plates.) 
A. Toy plates. 
Plaintif?’s rebuttal evidence closed. 


138 Charge of the court. 


Judge McKENNAN then charged the jury as follows: 

GENTLEMEN OF THE JuRY: The act of Congress of March 3, 1883, 
mposes a certain rate of duty on articles described as “toys” and a dif- 
ferent and higher rate of duty upon articles described as “crockery ware, 
including plaques, ornaments, charms, vases, statuettes, painted, printed or 
gilded or otherwise decorated in any manner. | 

In this case the officers of the Government classified the articles in ques- 
tion as following the latter description, and therefore levied upon them a 
duty of sixty per cent., as specified by that portion of the act. The plaint- 
iffs protested against the decision of the Government officials, and claimed 
that the articles imported were ‘‘toys” within the meaning of the act of 
Congress, and were, therefore, subject to the lower rate of duty of thirty- 

five per cent. imposed on such articles. It is for you to determine 
139 under which classification the articles in question should come, and 
your verdict will be according to the decision you may arrive at. 

The court understands the term “toys” to mean articles that are prima- 
rily intended for and may be and are ordinarily used by children for their 
amusement. Considering, then, the character of these articles in regard 
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to form, quality, price, style of decoration, and the use for which they are 
intended, are they toys or not? 

You have heard the testimony of a number of witnesses who are per- 
sons engaged in the trade, whose business it is to buy and sell these articles, 
and who are, therefore, presumably familiar with the proper designation, 
and if from the whole of the testimony you are satisfied that in the trade 
this word “toy” was understood as applicable to the articles in question, 
the classification made by the Government was erroneous and too much 

duty was exacted from the plaintiffs. 
140 You will observe that the act imposing this duty was passed in 
1883, and the meaning of the terms employed in the act at that 
time is to determine the correctness of the judgment of the officers of the 
Government, and not any meaning that has been assigned to it since. 
Either the commercial designation, the trade designation, or the popular 
meaning of the term are to be taken as the sense in which the Congress 
used the words, and, therefore, to decide the classification of the articles 
imported and assessed for duty. It may be that articles su chas you see 
here may be used by an adult, but that does not determine the designa- 
tion of the articles or the applicability of the terms of the act of Con- 
gress to such articles. It is the primary purpose for which these articles 
were intended and to which they are adapted that is to determine w hether 
they come under what Congress meant by the use of the term “toys,” and 
therefore, if these articles fall within that term thus defined, the 
141 assessment of duty was erroneous and the plaintiff is entitled to 
recover. If you are satisfied from the weight of the testimony 
that at the time of the passage of this act articles of this kind were desig- 
nated as toys, that ts the sense in which the term was used in the act of 
Congress, and it must determine the rate of duty to be imposed. 

The counsel for the defendant has asked the Court to say: 

“1. That if the jury find that the goods in question are earthen, stone, 
or crockery ware, painted or guilded, or otherwise decorated or otherwise 
ornamented in any manner, then your verdict should be for the defendant.” 

That point is affirmed. If, under the testimony, the term earthenware 
is properly applied to this ware, as descriptive of it, that excludes it being 
considered as a toy, and, of course, the duty imposed on earthenware was 
properly assessed by the Government officers. 

“2. That if the jury should find that the goods in question are 

142 earthen, stone, or crockery ware, it is immaterial for what purpose 

they were sold or used, and your verdict should be for the de- 
fendant.” 

That is true, if you find these articles to be earthenware and not “toys” 
within the meaning of the act of Congress. 

“3. That if the jury should find that the articles in question on the 
3d of March, 1883, and prior thereto were commercially known and des- 
ignated as earthenware, it is immaterial how they have since been known 
and designated.” 

That is true, and is affirmed; but to make it perfectly intelligible, you 
will bear in mind that although it may be generally un¢erstood and com- 
mercially known as earthen are, yet, if it is also the kind of earthenware 
which is described and designated as “toys,” your verdict would not be 
for the defendant, as stated in the point, but would be in favor of the 


HARTRANFT, COLLECTOR, VS. ZEH ET AL. 47 


plaintiff. If they are not, however, properly described as toys, your ver- 
dict will be for the defendant. 
“4, That a toy is “a plaything for children,” and that if the jury 
143 find that the articles in question, or any of them, are articles used 
by children other than as playthings, and that such articles are 
earthenware, then your verdict should be for the defendant as to such 
articles.” 

The C ourt has already defined what he understands to be meant by the 
word “toy,” and it is not substantially different from the definition in this 
point; but the Court instructs you that if you find they are playthings in 
the sense described, it is immaterial what use is made of them by achild or 
any one; they are to be understood as designated by the act of Congress, 
and therefore subject only to the rate of duty imposed upon the articles 
thus described. 

“5. That as all earthenware is especially provided for by the act of 
March 3, 1883, it cannot be taken out of its specific class and included 
under words of general designation.” 

The assumption in this point is not altogether correct. That portion of 
the section of the act of Congress which imposed a duty upon earthenware 

and all other things of that kind, such as crockery ware, including 
144 __— plaques, ornaments, charms, vases, painted or otherwise decorated 

in any manner,” makes a comprehensive classification of earthen- 
ware articles ; but toys which are made of earthenware, or may be prop- 
erly described as earthenware generally, are especially deseribed in that 
portion of the act which imposes a less rate of duty upon toys than is 
imposed upon earthenware, so that although earthenware, in which cate- 
gory toys may fall, is subject toa duty of 60 per cent., yet if the term 
“toys” is applicable to the articles in question here, as provided in the 
subsequent portion of the statute, these articles will be subject only to this 
lower rate of duty which is imposed upon articles deseribed as toys. 

“6. That if the jury should find that these articles are sold or used for 
the ordinary purposes of earthenware, as drinking mugs, plates, cups, &c., 
then your verdict should be for the defendant.” 

Unless these articles are to be considered as following the descrip- 

145 tion of “toys,” as that term has been defined, they would not be 

properly so classified ; but if they are sold and used as toys, although 

they might be used as should be thought fit, they would come under that 
dente ‘ation. 

That if the jury should find th: at these articles are sold or used as 
drinking mugs, plates, cups, &c., as well as for toys for children, then 
your verdict should be for the defendant.” 

That point is declined. This is a question of designation or descrip- 
tion. ‘Taking the words of the act of Congress, having reference to their 
meaning as understood by those who are familiar with what they desig- 
nate commercially, you are to determine how the articles in question 
should be classified. The classification is not determined by the way in 
which the article is applied ; it may be applied in different ways, 

The simple question for you to determine is whether, under the evidence, 
these articles were known by the name of toys in the sense in which that 

term is used in the trade by persons who were engaged in buying 
146 = and selling and making articles of this kind. If they were so prop- 
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KANSAS PACIFIC RAILWAY CO. VS. BENJAMIN W. LEWIS, JR. ] 


] Be it remembered that heretofore, on the 29th day of June, 

A. D. 1878, a petition and precipe was filed in the office of the 
clerk of the district court of the county of Douglas and State of Kan- 
sas, and is in words and figures as follows, to wit 


Petition 
In District Court, Douglas County, State of Kansas. 


BENJAMIN W. Lewis 


Apo.Lpnuus Meter, Carzios S. Greecey. and Tur Kansas Pacirr 
RAILWAY Company. Defendants. 


The plaintiff-above named complains of the defendants above 
Phevdyie d ana alleg 

Ist. That under and by virtue of a certain charter and act of the 
Governor and Legislature of the Terri! of Kansas, entitled An act 
LO incorporate the Leavenworth, Paw id Wes Crt Rall oud Com- 


any. approved on or about the first da f February. 1855. the de- 
: - 


e™ 


; 
| 
~ 


endant lie rein, The Kansas Pacific R Wei \ Company, Wis duly In- 
corporated under the aforesaid name i ull Leavenworth, Pawnee and 
Western Railroad Company ; that subsequently, pursuant to and by 
virtue of the laws of the State of Kansas, its name was changed to 
[Tn —T Daa Sbesmes (* — ~~ : hs orien - tl 
bniot Pacifie Railway Compa iV, It sterl: WIVISION, and inde Lne 


said name and title It Issued thes ties hereinafter mentioned and 
= » Tie? =) eae 
described, and transacted its business until its name was, according 


| , j ] . : 2 : ‘| ee 7) Pa mihn ‘ 7 ‘ ' 
LO law, aitered to the present titie oO} \ I LTiSids Pac iLit Railway 
‘ ‘ 


| ) j | . ; oni ead ' 
rd. Plaintiff further says that said company became possessed of 
7 } . } ‘ ’ ‘2 " vs ? . 
all the rights, privileges, franchises, and property contained In 
| mT» a lod 
ind granted by the several acts of th ecisiative Assembly of the 
x - " P } ti . ° 
ler! ory of Kansas ind of tn Lec - re of the State ol Kansas 
and also by an act of the ¢ ! 3 of the | nited States en 
Z titied “An act to ald n ae ci struction of a raliroad and 
’ ’ ‘ 4] , : 
telegraph line from the M er to the Pacific Ocean 
and to secure to the Government ise OF the same tor postal, 
| ’ . } , ; ~f ’ : i 
military, and other purposes,” app st. IS6Z. and the seve- 
: é 
rit icmtis amenauvory thereol ina tary thereto, an | par- 


.. - oe » 


} } eet = . a. . 
Licularly Of the act of Congress passed 6U Vy 24,1004 as | by] reference to 
; FR ; } 
loner prays that 


’ 


the said acts will now fully appear; and your petit 
all of the aforesaid acts may be taken abd received as a part of this 
his petition. 

Ith. Plaintiff shows that the said OF) ration was thi reby au- 
thorized to locate. construct. and Copy ite a certalh railroad and tele- 
grap! line mn the State of Kansas from thi mouth of \Missour! river 
westwardly beyond the one hundredth meridian, and from and to 
other points, and thereon to transport persons and property for hire 
and reward; that certain other powers were ulso conferred upon 
said corporation LO enable it tw acquire, hold, and use real estate and 
personal property, and to enable it to carry into effect the purposes 
of said railroad in and about the construction of said railroad and 
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the prosecution of its said business it was empowered to mortgage 
any of its property and franchises. 
oth. Plaintiff further shows that in pursuance of the powers vested 
in it by said several acts, and for the purpose of enabling it to con- 
struct its road-bed and railway and equip the same, the said Union 
Pacific Railway Company, Eastern Division, on the first day of July, 
1866 (6), executed its certain bonds to the amount of $4,275,350, 
four million two hundred and seventy-five thousand three hundred 
and fifty dollars, said bonds being in denominations of ($1,000) one 
thousand dollars, ($250) two hundred and fifty dollars, and ($100) 
one hundred dollars, and payable to said Carlos 8. Greeley and 
Adolphus Meier, trustees, or bearer, at the city of New York, on the 
first day of July, 1916, and commencing to bear interest four 
o years after their date at the rate of seven percent. per annum 
out of the net earnings, as therein provided. All of said bonds 
are of the same tenor and date, and differ oniy in the number 
marked thereon. A copy of said bonds and coupons (marked Ex- 
hibit “A”) is attached hereto for the information of the court as to 
the form and nature of the obligation and made part hereof, the 
other of said bonds differing from this only in their number and 
amount. 
6th. Plaintiff further shows that in pursuance of its power for 
that purpose, and to enable it to negotiate the said bonds and pro- 
cure the loan of money which it required for the accomplishment 
of its enterprise, the Union Pacific Railway Company, Eastern Di- 
vision, executed and delivered to said Carlos S. Greeley and Adol- 
phus Meier its certain mortgage in trust and for the security of 
those who might become holders of the bonds hereinbefore described 
and of the said interest warrants thereto attached. In and by the 
said indenture the Union Pacific Railway Company, Eastern Divi- 
sion, bargained, sold, transferred, and conveyed the following-de- 
scribed property, to wit: “ All the said railway and telegraph line 
from the Missourr river, at the mouth of the Kansas river, on the 
south side thereof, and from Wyandotte, in the State of Kansas, 
westerly to such point west of the one hundredth meridian to which 
the grant in bonds from the United States, by virtue of the several 
acts of Congress passed in aid of said company, extend, and of said 
company’s said branch road from Leavenworth to the junction near 
Lawrence as aforesaid, with the road-bed, superstructure, and all 
rails and other material used therein or procured therefor, and all 
machinery, locomotives, cars, and rolling-stock, bridges, viaducts, 
culverts, fencing, depots, sidings, and station grounds, telegraph 
poles, wire, instruments, and buildings erected thereon and all rights 
therein, tolls and income, and any rights thereto or interest therein, 
together with the tolls or income to be had or levied there- 
4 from, and all the rights, franchises, and privileges of the 
Union Pacific Railway Company, Eastern Division, of, into, 
and concerning the same, whether the same is at present pos- 
sessed or may in the future be acquired by the said party of the first 
part,” namely, the Union Pacific Railway Company, Eastern Divi- 
sion. A copy of said deed, commonly known as the income mort- 
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gage, is hereto attached and made a part of this bill of com- 
plaint, marked Exhibit “ B.” 

The said deed was duly subscribed and sealed by the parties 
thereto, and was thereafter properly recorded in the offices of the 
register of deeds of the counties of the State of Kansas in which the 
said railroad lies, 

7th. Plaintiff further shows that the bonds hereinbefore de- 
scribed and intended to be secured by the said mortgage were, after 
being duly certified, issued by the said corporation and negotiated 
to parties who advanced valuable considerations therefor, and the 
suid bonds became valid and subsisting debts of the said company 
and valid and subsisting liens upon the property and franchises 
thereof, according to the terms of said mortgage. From some of 
the said bonds which were issued in 1866 the first ten coupons to 
fall due were detached, and the said issue is commonly known as 
number eleven. From the bonds of a subsequent issue in 1868 fif- 
teen coupons first falling due were cut off before negotiating, and 
this later issue is commonly kndéWn as number sixteen. This de- 
tachment of interest warrants was for the purpose of carrying out 
the provisions of the deed of mortgage and making the said issue 
of bonds non-interest-bearing until 1571 and 1874, respectively. 

The numbers of said bonds known as No. 16 and the number 
known as No. 11 are unknown to plaintiff, but none of said bonds 
or the coupons attachea to said bonds which have fallen due since 
the said years, and which are payable on the first day of March and 
September in each calendar year, with interest from their respective 

dates, have been paid or any part thereof. 
5 Sth. Plaintiff further shows that the Kansas Pacific Rail- 

way Company wholly failed and made default in the payment 
of the interest warrants or coupons be longing to said income bonds 
which became due according to the tenor of the said security. The 
defaults on the said bonds have been as follows: On the outstand- 
Ing issue of the income bonds which carried interest from the first 
day of Septem ber, S71, and are commonly known as number eleven 
there was a default in the payment of interest on the first day of 
sept m ber, L871, and On the first days of March and Septem ber of 
each year thereafter successively to the present time. On the out- 
standing issue of the income bonds which commenced to bear in- 
terest, according to their tenor, on the first day of March, 1874, there 
was a default in the payment of interest on the said day and on the 
first day of March and September of each year thereafter and until 
the present time. 

9th. Plaintiff further shows that the Kansas Pacific Railway Com- 
pany was fully competent to perform its covenants In the mortgage 
and had acquired net earnings sufficient to pay the interest on said 
bonds at the times above specified when the defaults occurred, and 
after the payment of interest on the prior incumbrances which ex- 
isted in superiority to the lien of the income mortgage bonds. Plain- 
tiff shows that the lien of their income mortgage covers the main 
line of the road from Kansas City to the 394th mile post, not in- 
cluding that portion of the main line west thereof, and which is 
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commonly known as the Denver extension, and which was built 
subsequently to the execution of said income mortgage, and — to the 
issue of the said bonds and also the branch road of said company 
from Leavenworth to the connection of the main line near Lawrence. 
The net earnings upon the eastern section of the road, to which said 
mortgage attaches, have always been greater and in a much larger 
proportion by mileage and in respect of all other standards 
6 of profit than the earnings of the said Denver extension. 
The net earnings of said eastern section, after repairing or 
replacing the railroad way, its appurtenances and equipments, and 
of providing additional equipments and satisfying prior liens, 
as provided in the income mortgage, were ample and more than 
sufficient to have paid the interest on the entire issue of income 
bonds at the time of the default above set forth. : 
10th. Plaintiff. annexes hereto a schedule of the earnings of the 
railroad, marked Exhibit “ Kk,” and prays leave to refer thereto in 
proof that the net earnings have been, at all times, sufficient to pay 
the accruing interest on the income bonds according to the mort- 
gage contract of this corporation. 
lith. Plaintiff shows that the net earnings of the said property 
have been at a rate ample to pay the interest on the income bonds 
and all the interest thereof. The net earnings of the road to the 
394th mile post have been in a ratio and to an amount far in excess 
of the sums required for the said interest payments. — 
12th. Plaintitf further shows that in and by the second paragraph 
of article four of the income mortgage it is further declared and 
agreed that the default contemplated shall consist in the omission 
to apply the net earnings for any calendar year to the payment of 
interest on the bonds secured thereby according to their tenor; and 
in and by the third paragraph of the same article it is declared that 
the application of net earnings to the payment of interests shall be 
made on the first days of January and July or each year, and shall 
be paid on the first days of March and September next following ; 
and in and by the fourth paragraph of the fourth article it is further 
declared and agreed that in case there shall be net earnings of the 
said railway, and it shall so appear that the same are not sufficient 
to pay the said ‘nterest warrants as they respectfully fall due, 
7 they shall remain in the treasury of the company and be 
added to the net earnings, as herein defined, on each succeed- 
ing half calendar year until the accumulated net earnings shall 
amount to a sum sufficient to pay one set of said overdue coupons 
in the order of their maturing in point of time. 
13th. Plaintiff further shows that the railway company, defend- 
ant, has failed to perform each and all of the aforesaid covenants, 
and to make the application of the moneys required to pay the in- 
terest which became due as aforesaid on the income bonds, and by 
reason of the said defaults the conditions of the said mortgage have 
been broken and the title in and to the said railroad and property 
has become vested in the holders of the income bonds or their legal 
representatives, and the right of the said railway company to pos- 
sess, operate, and enjoy the said railway, and to take and use its 
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tolls and profits have become forfeited and become vested under the 
power of thie mortgage or belong of right to the holders of the 
said income mortgage bonds. 3 

l4th. Plaintitf shows that sizxce the execution of the said income 
mortgage and the Issue and negotiatio 1 of the bonds secured thereby 
the railway company, defendant, has executed mortgages and 1Im- 
posed liens upon its land grant acquired by virtue of the act of Con- 
gress, and the company has surrendered possession of the same to 
the various mortgagees thereof and have failed to elect to apply 
its lands to the satisfaction of the holders of the securities under 
the income mortgage, as therein provided. 


loth. Plaintiff says that, the trustees in said income mortgage, 
Adolphus Meier and CarlosS. Greeley, having successively renounced 
their trusts imposed by said income mortgage upon them, that the 


said Adolphus Meier did, on the 27th day of June, 15878, assign 
and transfer all his interests in said trust dager: ty to this plaintiff, 
and afterwards, on the same dai aid Carlos 8. Greeley 
. did assign and transfer all his interest in said trust property 
to this plaintiff, which assignments were duly entered upon 
and attached to said income mortgage, copies whereof are filed here- 
th, attached to a copy of said income mortgage and marked Ex- 
hibit “B” and made apart hereof. Plaintiff has, pursuant to the 
terms of sald mortgage and sald assignments, become the trustee 
for all the holders of the bonds issued under said mortgage in place 
and stead of said Adolphus Meier and Carlos Greeley ; tha the has, 
In writing executed by the holders of the said bonds to the amount 
of one hundred thousand —or more, been duly requested to act as such 
trustee and to bring suit to foreclose said mortgage and enforce the 
liens and right ts of the holders of said bi nds secured by sald income 
mortgage, and none of said bondholders have objected thereto; that 
said boadhal lers have furnished plaintiff with a statement of the 
earnings of the said defendant railroad company, which said state- 
ment is made Exhibit “ CG,” hereto attached and made a part of this 
petition, and upon such statement have demanded the institution 
of proper suits to enforce the rights of the bondholders. Plaintiff, 
assuming said statement to be true, has made the averments herein- 
before mentioned in respect to the net earnings of said railroad cov- 
erec. by said income mortgage. 
16th. Plaintiff says that he makes said Adolphus Meier and Car- 
los S. Greeley defendants with the said Kansas Pacific Railway 
Company, and as to the said Meier and as to said Greeley prays 
that they may answer whether they pretend to have any further 
interest or right in said trust property, or claim to enforce said in- 
come mortgage as trustees thereof, and, further, whether they did or 
not execute said assignment as shown in the Exhibit “ B” attached 
hereto, and that the railroad company, defendant, muy state and 
show, if it can, any fact or thing whereby it may be made to ap- 
pear that this } Naintiff has not the right to enforce the right 
9 of the bondholders under said mortgage and have judgme nt 
for the amount due said bondholders from the net earnings, 


: 
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as provided in said mortgage, and in default of payment hereof 
have judgment ef foreclosure for the same, as provided by law. 

17th. Plaintiff makes the said Kansas Pacific Railway Company 
defendant with the said Adolphus Meier and Carlos 8. Greeley, and 
prays that they may answer the petition and that an account may 
be made and taken, as the court shall direct, of the net earnings of > 
said defendant railway company, as provided by said income mort- 
gage and us is hereinbefore alleged, and that upon the coming in of 
said account, if to the court it shall seem meet and proper, that said 
defendant railway company be decreed to pay the same to plaintiff 
at some short day to be named, and in default thereof that plaintiff 
have judgment for the sale of said mortgaged property, and that 
plaintiff may have such judgment as the laws of the land provide. 
Plaintiff demands judgment fortwo millions of dollars, for the fore- 
closure of said mortgage, fora sale of the mortgaged property, and 
for such other and further relief as may to the court seem just and 
equitable, and for cests of suit. 
J. W. GREEN, 

Att'y for Plaintiff. 

District Court. 

STATE OF KaAnsAS, Douglas County : 

The clerk of said court will issue summons in the above-entitled > 
action to the sheriff of said county, returnable in ten days. 

Plaintiff asks judgment for two million dollars, for foreclosure 
of mortgage, sale of morigaged premises, equitable relief, and costs 
of suit. 


J. W. GREEN, 
Att'y for Plaintiff. 


Service of summons is hereby waived and appearance is hereby 
entered. 
J. P. USHER, 
Att'y for Meier & Greeley. 
CHAS. MONROE, 
Attorney for Defendant, Kansas Pacific Railway Company. 
[ am security for costs herein. 
J. W. GREEN. 


Approved. 
B. D. PALMER. CY. ¥ 
By W. J. NEILL, Jr., Deputy. 


10 EXHIbBit “A.” 
UNITED STATES OF AMERICA. 
Income Bond. $100 dollars. No. 254. Loan of $10,000 per mile. 
The Union Pacific Railway Company, Eastern Division. Seven 
per cent. income bond. One hundred dollars ($100). 


Know all men by these presents that the Union Pacific Railway 
Company, Eastern Division, will pay to Carlos S. Greeley and Adol- 
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phus Meier, or bearer, one hundred dollars, lawful money of the 
United States of America, on the first day of July, one thousand 
nine bundred and sixteen, in the city of New York, with interest 
thereon from the first day of July, one thousand eight hundred and 
sixty-six, at the rate of seven per cent. per annum, said interest pay- 
able semi-annually out of the net earnings of the said railway com- 
pany in theorder of time at which the interest-warrants hereto at- 
tached mature,and as provided in the deed of trust securing the entire 
issue of which this bond is a part. 

This bond is one of an issue of bonds, all of date first day of July, 
one thousand and eight hundred and sixty-six, the payment of which 
is secured by deed of trust of that date, duly executed and delivered 
by the Union Pacific Railway Company, Eastern Division, to Carlos 
5. Greeley and Adolphus Meier, conveying the railway of said com pany 
and the equipments and appurtenances therein described, subject to 
the prior liens stated in said deed of trust, which has been duly re- 
corded ; and this bond is also on an equality in all respects with 
bonds of the denomination of $1,000, $250, and $100 each issued by 

the said company to said Greeley and Meier, trustees, and 
1] amounting, in the aggregate, to $10,000 per mile, and no 

more, on the completed portion of said road. This bond 
shall not become obligatory until it shall have been authenticated 
by a certificate hereon and duly signed by the trustees. 

In witness whereof the said Union Pacific Railway Company, 
Eastern Division, have caused their corporate seal to be hereto af- 
fixed and the same to be attested .by the signatures of their presi- 
dent and secretary on the first day of July, one thousand eight hun- 
dred and sixty-six. 

The United States revenue stamps are affixed and cancelled on 
the mortgage given as security for these bonds. 

[L. 8. ] JOHN D. PERRY, 


President Union Pacific Railway Company. 


Attest: CHAS. B. LAM Lt IRN, Seer tary. 
Coupon. 


The Union Pacifie Railway Co., Eastern Division, will pay to 
bearer three & +,°; dollars out of the net earnings of its railway, as 
provided in deed of trust to Carlos 8. Greeley and Adolphus Meier, 
dated July 1st, 1866, for 6 mos.’ interest on its income bond No. 254. 


JOHN B. PALMER, Treas. 
No. —. Income Bond. $100, 


The Union Pacific Railway Company, Eastern Division. Due July 
Ist, 1916. Coupons payable Mar. 1 & Sep. -st. 


This bond is one of the series provided to be issued by the mort- 
gage herein referred to, & no more bonds have been certified to by 
us than is provided for in said mortgage. | 

CARLOS 8S. GREELEY & 
ADOLPHUS MEIER, 


Trustees. 
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This indenture, made this first day of July, one thousand eight 
hundred and sixty-six, between the Union Pacific Railway Com- 
pany, Eastern Division, a corporation created under the laws of 
Kansas, party of the first part, and Carlos 8S. Greeley and Adolphus 
Meier, of the city of St. Louis, parties of the second part, witnesseth : 

That whereas the Union Pacific Railway Company, Eastern Di- 
vision, pursuant to the terms of their charter, granted by the Gov- 
ernor and Legislative Assembly of the Territory of Kansas, in the 
United States of America, incorporating them, the amendments 
thereto by the State of Kansas, and the act of Congress entitled “An 
act to aid in the construction of a railroad and telegraph line from 
the Missouri river to the Pacific Ocean, and to secure to the Govern- 
ment the use of the same for postal, military, and other purposes,” 
approved Ist of July, 1862, and the several acts of Congress amend- 
atory thereof, are engaged in constructing a railroad and telegraph 
line from the Missouri river, at the mouth of the Kansas river, on 
the south side thereof, and from Wyandotte, in the State of Kansas, 
to Fort Riley,in said State,and thence westwardly,and also a branch 
railway from the city of Leavenworth, in Kansas aforesaid, to its 


junction with the main line of the company’s road east of Lawrence 


as now located,and for the purpose of constructing said railway, be- 
ginning as aforesaid on the south side of the Kansas river and at 
Wyandotte, and running thence westwardly on the north side of 
the Kansas river to such point west of the one hundredth meridian, 
to which the grant in bonds from the United States, by virtue of the 
several acts of Congress passed in aid of the company, extend, and 
also the said branch with appendages and appurtenances, have re- 
solved to raise money by loan to an amount not exceeding ten thou- 

sand dollars per mile, which is intended to be a lien upon the 
13 said railroad, the said branch, the telegraph line, and appur- 

tenances, subject only to the following prior liens made and 
to be made; viz. : 

Upon the first one hundred and forty miles of the said main line, 
beginning at the State line of Missouri and Kansas and extending 
thence westwardly to the one hundred and fortieth mile post (140th), 
a mortgage bearing date the first day of August, 1865, to John Ed- 
gar Thomson and Henry M. Alexander, trustees, to secure bonds 
amounting in the aggregate to the sum of two million two hundred 
and forty thousand dollars ($2,240,000), the lien of the United States 
of ‘merica to secure bonds issued and to be issued in pursuance of 
the acts of Congress hereinbefore mentioned at the rate of sixteen 
thousand dollars per mile upon the main line of railway extending 
from the State line and from Wyandotte westwardly, and upon the 
said branch railway a mortgage bearing date the first day of Jan- 
uary, 1866,.to John Edgar Thomson and Henry M. Alexander, trus- 
tees, to secure bonds amounting in the aggregate to the sum of six 
hundred thousand dollars ($600,000), and subsequent incumbrances 
to be created at the option of the company, as hereinafter provided, 
and which loan shall be evidenced by bonds of the denomination 


a 
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of one thousand dollars ($1,000), two hundred and fifty dollars 
($250), and one hundred dollars ($100) each, which said bonds are 
to be issued according to the exigency of the company, and only at 
the rate of ten thousand dollars per mile, as the said railroad shall 
be completed and opened to the public use, and made payable to 
the said Carlos S. Greeley and Adolphus Meier, trustee, or bearer, at 
the city of New York on the first day of July, one thousand nine 
hundred and sixteen, and bearing interest after five years from date 
at the rate of seven per cent. per annum, as the net earnings herein- 
after defined of the said railway in each ca‘endar year may suffice to 
pay, as hereinafter provided, such interest for each half calendar 

year upon the said bonds being payable on the first days 
14 of March and Septem ber, according to the interest Warrants 

thereto attached, and said bonds and interest are to be on an 
equality so far as regards security for the payment thereof by these 
presents: , 

Now, therefore, this indenture witnesseth that the said Union 
Pacific Railway Company, Eastern Division, in order to secure the 
payment of the said bonds hereinbefore described and the interest 
warrants thereto attached, and in consideration of one dollar paid on 
the sealing and delivery hereof by the party of the second part, 
the receipt whereof is hereby acknowledged, have granted, bar- 
gained, sold, transferred, and conveyed, and by these presents do 
grant, bargain, sell, transfer, and convey, to the said parties of the 
second part, and to the survivors of them, and to their successor 
and his assigns forever, all the said railway and telegraph line from 
the Missouri river, at the mouth of the Kansas river, on the south 
side the reof, and from W y: indotte, in the State of Kansas, west- 
meets to such point west of the one hundredth meridian, to which 
the grant in bonds from the United States by virtue of the several 
acts of Congress passed in aid of said company extends, and all of 
said company’s said branch road from Leavenworth to the junction 
near Lawrence, as aforesaid, with the road-bed, superstructure, and 
all rails and other materials used therein or procured therefor, and 
al] machinery, locomotives, cars and rolling-stock, bridges, viaducts, 
culverts, fencing, depots, sidings and station grounds, telegraph 
poles, eye instruments, and buildings erected thereon, and all rights 
therein, tolls and income, and any rights thereto or interest therein, 
ecsitheed with the tolls or income to be had or levied therefrom, and 
all the franchises, rights, and privileges of the Union Pacitie Rail- 
way Company, Eastern Division, of, in, to, and concerning the same, 
whether the same is at present possessed or may In the future be ac- 
quired by said party of the first part, subject, nevertheless, to the 
following prior liens created and to be cre ated by the party of the 

the first part, to wit: 
15 First. The said mortgage of the party of the first part, bear- 
ing date August Ist, L865, to J. Edgar Thomson and Henry 
M. Alex: under, to secure the hoinds of the company, amounting in the 
aggregate to the sum of two millions two hundred and forty thousand 
dollars ($2,240,000); also a further incumbrance or incumbrances of 
sixteen thousand dollars ($16,000) per mile to be created upon the 
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said railway and appurtenances west of the first one hundred and 
forty miles thereof to the point on the main line at which the Gov- 
ernment subsidy of $16,000 per mile in bonds now by law extends. 

Second. The lien of the United States of America to secure bonds 
or other iiability of the company made or to be made in pursuance 
of acts of Congress, as hereinbefore mentioned, to aid in the construc- 
tion of said road. 

Third. And upon said branch railway a mortgage, bearing date 
Ist January, 1866, to John Edgar Thomson and Henry M. Alex- 
ander, trustees, to secure said bonds, amounting in the aggregate to 
the sum of six hundred thousand dollars ($600,000); and to enable 
the party of the first part to provide for the payment of the liabili- 
ties hereinbefore mentioned, and to provide means for the continua- 
tion and operation of its road, it is hereby expressly agreed that the 
company may from time to time make and perpetually maintain 
incumbLrances upon said mortgaged property to the United States 
Government or others, or both, which may amount to thirty-two 
thousand dollars ($52,000) per mile of the road embraced in these 
presents, and such incumbrance or incumbrances shall be prior in 
lien to these presents and have priority and preference of payment 
over the bonds to be issued by the company and secured by these 
presents. 

And it is further understood that this mortgage is not intended 
to and does not include any lands which have been or may be ae- 
quired by treaty, grant, or otherwise, except such as may be set 
apart for said road-bed, depot, grounds, station-houses, side tracks,’ 

telegraph lines, and buildings used in the working or man- 
16 agement of said road and telegraph line; to have and to hold 

the said premises and every part thereof, with all the appur- 
tenances, subject to' the conditions herein expressed, unto the said 
parties of the second part as joint tenants, and not as tenants in 
common, and the survivor of them and their successors, and their 
and his assigns, forever for the purposes herein expressed. 

ARTICLE 1. Until default shall be made in respect to something 
herein required to be done or kept by the Union Pacifie Railway 
Company, Eastern Division, the said Union Pacifie Railway Com- 
pany, Eastern Division, shall be suffered and permitted to possess, 
manage, operate, and enjoy the said railway, with its equipments 
and appurtenances, and to take and use the rents, income, profits, 
tolls, and issues thereof in the same manner and with the same 
effect as if this deed had not been made. 

ARTICLE 2. In case default shall be made in the application to the 
payment of interest upon the aforesaid bonds at the time and in the 
manner in article four of these presents prescribed, after satisfying 
prior liens and conditions as therein provided, of the net earnings 
of the said railway for any half calendar year, as such net earnings 
are defined in the said article four, and if such default shall con- 
tinue for the period of twelve months, then and in that case, upon 
the requisition of the bondholders secured hereby, specified in the 
said article four, it shall be lawful for the said trustees or the sur- 
vivor of them, or their or his successors, personally or by their or 
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his attorneys or agents, to enter into and upon all and singular the 
premises hereby conveved or intended so to be and each and every 
part thereof: LO have, hold, and use the same, operating by their or 
et MeNgNN AES fk 96, mea servants or other attorneys 
yr agents — the said railway, and conducting the business thereof and 
mit! ci ig from time totime all repairsand replacementsand such useful 
alterations, additions, and improvements thereto as may seem to 
them or him to be judicious, and to colleet and receive all tolls, 
17 treights, Income, rents, issues, and profits of the same and of 
every part thereof: and after deducting the CX pelses of oper- 
ating the said railwav and condueting its bu.iness, and of all the 
suid repairs, replacements, alterations, additions, and improvements, 
and all payments which may be made for taxes, assessments, charges, 
or liens prior to the lien of these presents upon the said premises, or 
any part thereof, as well as a just compensation for their own or his 
services, to apply the moneys arising as aforesaid to the payment 
of interest in the order 1 which such interest shall have become or 
shall become due ratably to the persons holding the interest war- 
ints entitled to such interest; and after paying all interest which 
shall then be payable, iLs hereinabove provided, to return any bal- 
ance which may remain in the possession of said trustees to the 
party of the first part, and they shall at the same time abandon 
and surrender to ~ said party the poss ssion and control of all the 
said trust property held by them by virtue of these presents. 

ARTICLE 5. If the said Union Pacific Railway Company, Eastern 
Division, shall well and truly pay the sums of money herein re- 
quired to be paid by the said COMpany, and al] interests thereon, at 
the times and in the manner herein specified, and shall well and 
truly keep and perform all the things herein required to be kept or 
performed by the said company according to the true intent and 
Ineaning of these presents, then and in that case the estate, right, 
title, and interest of the said parties of the second part, and of their 
successors In the trust hereby created, shall cease, determine, and be- 
come void; otherwise the same shall be and remain in full force and 
virtue. 

ArrIicLeE 4. It is hereby declared and agreed that the words net 
earnings, as used 1n rt presents, shall be construed to mean such 
surplus of the earnings of the said railway as shall remain after 
Dayilig : all e X PCuses ot Oper iting the said railway and carrying Ou 

its business, including all taxes and assessments and pay- 
1S ments on incumbrances prior in lien, or that may hereafter 

be prior in lien, to these prose nts upon specific portions of the 
prope rty he — conveye “cl, of comp! ting, repalrring, Or re plac Lrg the 
said railw: ay, its appurtenances, aaa equipments, so that the same 
shall be in babes condition, and of proy ieee such additional equip- 
ment as the said company shall deem necessary for the business of 
the said railway. 

And it is further declared and agreed that the default contem- 
pl: ated in article two of these prese nts shall consist in the omission 
to apply the aforesaid net earnings for any calendar year, after satis- 
fying the payments for interest and principal when due upon the 
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aforesaid mortgages made and incumbrances authorized to be cre- 
ated upon the said railway, and the incumbrance and lien which the 
United States has, by virtue of any said act of Congress affecting 
the aforesaid mortgaged property, it being express!y understood and 
agreed that the incumbrance hereby created shall be strictly subor- 
dinate to the said mortgage or mortgages of the party of the first 
part made and herein authorized to be made over the whole line of 
its road conveyed by these presents, and of the lien of the United 
States for repayment of principal and interest for its bonds ad- 
vanced or to be advanced to the company by virtue of said acts of 
Congress aforesaid, and the sinking funds by said acts of Congress 
required to be created, and any and all the rights of the United 
Staies against said railway company, and the duties and obligations 
of the company to the United States mentioned in these presents, 
and of all the hens and incumbrances which by acts of Congress 
passed in aid of the construction of the Union Pacifie railroad, or 
of this company, may be lawfully created prior in lien to that of the 
United States. 

The application of “net earnings” to the payment of interest 
shall be made on the first days of January and July of each year, 
and shall be paid on the first days of March and September next 

following. 
19 And itis further declared and agreed that in case there 

shall be net earnings of the said railway, and it shall so ap- 
pear that the same are not sufficient to pay the said interest: war- 
rants as they respectively fall due, then said net earnings shall 
remain in the treasury of the company and be added to the net 
earnings, as herein defined, of each succeeding half calendar year 
until the accumulated net earnings shall amount to asum sufficient 
to pay one set of overdue coupons in the order of their maturing 
in point of time, and if it shall so happen that the said net earnings 
shall not be sufficient to pay all said interest warrants, and there 
shall remain any portion of them unpaid when the principal sum 
secured by the bonds issued under this deed of trust shall become 
due, the said unpaid interest shall be added to the principal, and 
with it be paid to the holder by the said party of the first part. 

And it is further agreed that in case there are net earnings where- 
by the payments of coupons shall become payable as herein defined 
the company may elect to pay such coupon to the holder thereof at 
the appraised and current rates of selling by the company the lands 
acquired and owned by said company by virtue of the acts of Con- 
gress passed or to be passed in aid of construction of said road, but 
the said railway company shall not have the power of paying any 
eash dividend on its stock until it shall have resumed the payment 
in cash of the interest on the bonds secured by these presents. 

And it is further agreed and declared that the requisition which 
shall be necessary to authorize or require the trustees to exercise 
the power of entry heretofore granted shall be in writing and 
signed by the holders in interest of bonds to the amount of at least 
one hundred thousand dollars ($:00,000) over and above bond- 
holders who may object in writing to such entry. 


— 
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ArtIcLE 5. Itis mutually agreed by and between the parties 

20 hereto that the word “trustees,” as used in these presents, 
shall be construed to mean the trustees for the time being, 
whether one or both be original or not, and whenever a vacaney 
shall exist to mean the surviving or continuing trustee, and such 
trustee shall, during such vacancy, be competent to exercise all the 
powers granted by these presents to the parties of the second part, 
and it is mutually agreed by and between the parties hereto that 
neither of the said trustees shall be in any manner responsible for 
any default or misconduct of his cotrustee ; that the trustees shall be 
entitled to Just compensation for all services which they may here- 
after render in their trust, to be paid by the said company ; that 
either of the said trustees or any successor may resign and discharge 
himself of the trust created by these presents by notice in writing to 
the Union Pacific Railway Company, Eastern Division, and to the 
existing trustee, if there be such, three months before such resigna- 
tion shall take effeet, or such shorter time as they may accept as ade- 
quate notice, and upon the due execution of the conveyances here- 
inafter required that the trustees, or either of them, may be removed 
by the vote of a majority in interest of the holders of the aforesaid 
bonds, the said vote being had at a me eting held of the said bond- 
holders, and attested by an instrument under the hands and seals of 
the persons so voting, that in case at any time hereafter either of 
the said trustees, or any trustee hereafter appointed, shall die Or Tre- 
sign or be removed, as herein provided, or by a court of competent 
jurisdiction, or shall become incapable or unfit to act in said trust, 
a successor to such trustee shall be appointed by the surviving or 
continuing trustee, with the consent of the holders for the time being 
of a majority in interest of said bonds then outstanding, or the consent 
ofa meeting duly held ofthe holders of said bonds, and the trustee $0 aD- 
pointed, with the trustee sosurviving or continuing, shall thereupon be- 
come vested with all the powers, authorities, and estates granted 

2] to or conferred upon the parti s of the second part by these 
presents, and all the rights and interests required to enable 

him to execute the purposes of this trust, without any further assur- 
ance OF COnVeVance, SO far as such effect nay be lawful: but the 
surviving or continuing trustee shall immedmately execute all such 
conveyance and other instruments as may be fit or expedient for the 
purpose of assuring the legal estate in the premises, jointly with 
himself, to the trustee so appointed ; and upon the death, resigna- 
tion, or removal of any trustee, or any appointment in bis place in 
pursuance of these presents, all his powers and authorities by virtue 
hereof shall cease, and all the estate, right, title, and interest in the 
suid premises of any trustee so dying, resigning, or being removed 
shall, if there be a cotrustee surviving or continuing in office, wholly 
cease and determine; but the said trustee so resigning or being re- 
moved shall, on the written request of the new trustee who nay he 
appointed, immediately execute a deed or deeds of Conveyance Lo 
vest in such new trustee, jointly with the continuing trustee, and 
upon the trustee and upon the trusts herein expressed all the prop- 
erty, rights, and franchises which may be at that time held upon 
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the said trusts, provided, nevertheless, that it is hereby agreed and 
declared that, for the first vacancy in the trusts hereby created, 
which may happen as hereinbefore provided, in respect to either of 
the parties of the second part hereto, Benjamin W. Lewis, of Saint 
Louis, is hereby designated and appointed to fill such vacancy with 
the same effect as if le had been appvinted in the manner herein- 
before specified, and in case it shall at any time hereafter prove im- 
practicable, after reasonable exertions, to appoint in the manner 
hereinbefore provided a successor in any vacaney which may have 
happened in said trust, or in case the trust shall become wholly 
vacant, application in behalf of all the holders of the bonds secured 

hereby may be made by the surviving or continuing trustee, 
22 or, if the trust be wholly vacant, by holders of the said bonds, 

to the aggregate amount of one hundred thousand dollars 
($100,000), to any circuit court of the United States for any judicial 
district in which any part of the aforesaid railway may be situate 
for the appointment of a new trustee or new trustees. 

In witness whereof the parties of the first part have hereunto set 
their respective hands and seals and the parties of the second part 
have also set their respective hands and seals for the purpose of evi- 
dencing their acceptance of the trust hereby created on the day and 
year first hereinbetore written. 

The party of the first —, by its president and secretary, at Wyan- 
dotte, Kansas, has affixed its corporate seal hereto and attested the 
execution of these presents. 

[SEAL. | JOHN D. PERRY, President. 

Attest: CHAS. Bb. LAMBORN, Secretary. 


ADOLPHUS MEIER. ‘SEAL. 
CARLOS 8. GREELEY. |seatr. 


Subscribed, sealed, and delivered in presence of— 
S. T. SMITH. 
T. F. OAKES. 


STATE OF Missourl, - | ee 
. ’ . ¥ . , SS . 
City and County of St. Louis, | 


On this nineteenth day of January, A. D. 1867, before me, the under- 
signed, Francis W. Rawle, a commissioner for the State of Kansas, 
resident in the city of St. Louis aforesaid, duly commissioned and 
qualified by the executive authority, and under the laws of said 
State of Kansas, to take acknowledgments, &c., came John D. Perry, 
president of the Union Pacific Railway Company, Eastern Division, 
personally known to me as being the identical person whose name 
is affixed to the foregoing deed as president of said railway com- 
pany, and in behalf of said railway company, and acknowledged 

the same to be his own voluntary act and deed, and that he 
23 voluntarily affixed thereto the corporate seal of said com- 
pany and caused the same to be attested by the secretary of 
said company, and that said deed was so executed by order of the 
board of directors of said company. And also at the same time 
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personally appeared before me, commissioner as aforesaid, Adol- 
phus Meier and Carlos S. Greeley, residents of said city of St. 
Louis, and known by me to be the identical persons named in the 
foregoing instrument, and acknowledged, severally, that they signed 
and sealed the same for the purpose of indicating their acceptance 
of the trust therein created. 

In testimony whereof I hereto set my hand and affix my official 
seal at St. Louis city, State of Missouri, this nineteenth day of Jan- 
uary, A. D. 1867. 

[ SEAL. | FRANCIS W. RAWLE, 


Commiussione Yr jor Kansas. i? Missovri. 


STATE OF KANSAS, } 
County of Wyandotte, | 


8s : 


[, the undersigned, register of deeds in and for the county of Wy- 
andotte aforesaid, do hereby certify that the annexed instrument of 
writing (U. P. R. W. Co. to C. 8. Greeley et al.) was received in my 
office and filed for record this’ day at 10 o’clock a. m., and is duly 
recorded in record Lb, on pages 407, 408, 409, 410, 411, 412, 413, 414, 
and 415. 

In testimony whereof I have hereunto set my hand and atftixed 
my seal of office at Wyandotte city, in said county, this 28th day of 
January, A. D. 1867. 

[SEAL. | JAMES A. CRUISE, 
Regist r of Deeds. 
Fees, $5.00, paid by Jno. P.’ Devereaux. 


STATE OF KANSAS, eo 
City and County of Leave nworth, | wa 
Orrick OF REGISTER OF DEEDs. 
[, Henry C. Keller, register of deeds within and for the county 
aforesaid, do hereby certify that the within and foregoing in- 
24 strument of writing was received by me for record this 16th 
day of February, A. D. 1867, at 4 o’clock p. m., and that the 
same is duly recorded in book 14 for. recording morgages, at pages 
369, 370, 371, 872, 374, 375, and 3576. 
[In testimony whereof [ have hereunto set my hand and official 
seal the day and year aforesaid. 
[SEAL. | H. C. KELLER, 
Re gister of Deeds. 
Fees, $6.00, paid by John P. Devereux. 


STATE OF KANSAS, |... 
Douglas County, if _— 
| Orrice oF REGISTER OF DEEDs. 
Received the within instrument for record March 11th, 1867, at 
4 o'clock p. m.,and recorded in book F of mortgages, pages 545, 546, 
547, 548, 549, 550, and 551, Ke. 
Witness my hand and official seal the day and year above written. 
[SEAL. | S. S. HORTON, 
Register of Deeds. 
Fees, $5.00, paid by Jno. P. Devereux. 
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STATE OF KANSAS, _ ) | 
Je fferson County, sais | 
I, Lewis J. Trower, register of deeds within the county aforesaid, | 
do hereby certify that the within and foregoing instrument of writ- 
Ing was received by me for record this 18th day of March, A. D. 1867, 
at 113 o’clock a. m., and that the same is duly recorded in book I ’ 
of deeds, at pages 1, 2, 3, 4, 5, 6, 7, S. , 
[In testimony whereof I have hereunto set my hand and official 
seal the day and year aforesaid. 
[ SEAL. | L. J. TROWER, 
Regist r of Deeds. 
Fees, $5.00, paid by Jno. P. Devereux. 


STATE OF Kansas, | _. 
Shawnee County, j ea 


[, William P. Thompson, register of deeds within the county afore- 
said, do hereby certify that the within and foregoing instrument of 
writing was received by me for record this 28th day of March, A. 

LD). 1867, at 2 o'clock p. m., and that the same is duly recorded 
7,098, 039, 540, 541, 542, 548, 544, 545, and 


25 in Vol. I], pages Oo 
546. 
In testimony whereof I have hereunto set my hand and official seal » 
the day and year aforesaid. 
[ SEAL. ] WILLIAM P. THOMPSON, 
Regist r of Deeds. Shawnee (0., K’s, 
By G. -B. HOLMES, Deputy. 


Fees, paid by Jno. P. Devereux, $6.00. 


STATE OF KANSAS, | 
. > a. 
Jackson County, | 
Thisinstrument was received by me for record this Sth day of April, 
A. D. 1867, at 8 o’clock a. m., and duly recorded in book B of mort- 
gages, on pages 475, 470, 450, 451, 482, and 483. 
Witness my hand and official seal the day and year above written. 
[ SEAL. | GEO. L. HAMM, 
Regist r of Deeds. 
Fees, $6.00, paid by Jno. P. Devereux. 


STATE OF KANSAS, ee 
Pottawatomie County, { sah 
This instrument was filed for record on the 22nd day of April 
1867, at 8 o’clock a. m., and duly recorded in book D of mortgages; 

at pages 126, 127, 128, 129, 130, 131, 132, and 133. 
Witness my hand and official seal the day and year last above 
written. 
[SEAL. ] A. P. SMITH, 
Register of Deeds. | 


Fees, $6.00, paid by Devereux. 
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STATE OF KANSAS, | ais 
Riley County, j eae 


This instrument was received at this office for record May 13th, 
A. D. 1867, at 3 o’clock p. m., and duly recorded in book A of mort- 
gages, at pages 422, 423, 424, 425, 426, and 427. 

Witness my hand and official seal this 13th day of May, A. D. 1867. 

[ SEAL. ] S. G. HOYT, 
| Register of Deeds. 
ees, $6.00, paid by J. P. Devereux. | 


STATE OF KANsas, | 
88: 
Davis ¢ ounty, ) 


The within instrument was received in .my office for record this 
22nd day of .May, A. D. 1867, at 10 o’clock a. m., and duly 
26 recorded in book A of Inortgayes, on pages 64, OO, 66, 67, GS. 
and 69. 
Witness my hand and official seal the day and year last written. 
[ SEAL. ] DANIEL MITCHELL, 
Re q ister of Deeds. 


Fees, $6.00, paid by J. P. Devereux. 


STATE OF KANSAS, hes 
Dickinson County, | ~° 


This written instrument was received in my office for record this 
28th day of June, 1867, at 6 o’clock p. m., and duly recorded in 
book A of conveyances, on pages 304, 595, 506, 397, 398, 599, and 
400. 

Witness my hand and official seal the day and vear last written. 

[SEAL. ] Kk. W. BRADFIELD, 
Register of’ Deeds. 
By W. 5. MOON, Deputy. 


Fees, $6.00, paid by J. P. Devereux. 


STATE OF KANSAS, \ ss 
County of Saline, }- 

This instrument of writing was filed for record on the 11th day 
of July, A. D. 1867, at 2 o'clock p. m., and duly recorded in book B 
of mortgages, at pages 80, 81, 52, 85, 54, 50, 36, 57, 85, 89, 90, 91, 92, 
93. 

Registe r of Deeds. 

Fees, $6.00, paid by Devereux. 


27 Whereas the undersigned did, on the 27th day of June, 
1878, formally resign his position as trustee in the foregoing 

mortgage, being income mortgage of the Union Pacific Railway 

Company, Eastern Division, dated July Ist, 1866; and whereas, by 

the terms of said mortgage, Benjamin W. Lewis is designated and 
2740 


ov t 
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appointed to be the successor of any trustee named in sald mort- 


gage so resigning : 
Now, i in order to vest the said Benjamin W. Lewis with all the 
estate, rights, powers, and duties which devolved or were imposed on 


the undersigned by reason of said mortgage, I, the said Carlos 8. 
Greeley, trustee in the said mortgage mentioned, do hereby release, 
assign, and set over to the said Benjamin W. Lewis, for and in con- 
sideration of the premises, all the estate, right, title, and interest 
vested in me as such trustee, to be held by him, said Lewis, as my 
successor in said trust as fully and to the same extent and for the 
same purposes that said estate and trust were held by me. 


CARLOS S. GREELEY. 


STATE OF Missouri, ee 
- ; — ; > 88: 
City and County of St. Louis, j 


Be it remembered that on this twenty-seventh day of June, A. D. 
eighteen hundred & seventy-eight, at three v’clock in the afternoon, 
before me, a not: ry public, personally came Carlos 8. Greeley, person- 
ally known to me to be the same person whose name is subscribed 
to the foregoing instrument of writing, and acknowledged the ex- 
ecution of the same as his act and deed for the purposes therein set 
forth. 

In testimony whereof witness my hand and official seal the day 
and year first above written. 

L. 8. | A. H. CALIF, 
Notary Public. 


28 Whereas the undersigned did, on the 27th day of June, 

1878, formally resign his position as trustee in the foregoing 
mortgage, being income mortgage of the Union Pacific Railway 
Company, Eastern Division, dated July Ist, 1866; 

And whereas by the terms of said mortgage Benjamin W. Lewis 
is designated and ap pointed to be the successor of any trustee named 
in said mortgage so resigning: Now, in order to vest the said Ben- 
jamin W. Lewis with all the estate, rights, powers, and duties which 
devolved or were imposed on the undersigned by reason of said 
mortgage, I, the said Adolphus Meier, trustee ‘in the said mortgage 
mentioned, do hereby release, assign, and set over to the said Ben- 
jamin W. Lewis, for and in consideration of the premises, all the 
estate, right, title, and interest vested in me as such trustee, to be 
held by him, said Lewis, as my successor in said trust, as fully and 
to the same extent and for the same purposes that said estate and 
trust was held by’ me. 


ADOLPHUS MEIER. 


STATE OF dome rages | 
City and Aes of St. Louris, | 


Beit remembered that on thistwenty-seventh day of June, A. D. eigh- 
teen hundred and seventy-eight, at half-past twelve o’clock at noon, be- 
fore me, the undersigned, a notary public, personally appeared Adol- 
phus Meier, who is personally known to me to be the same person 


$$ - 
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whose name is subscribed to the foregoing instrument of writing, 
and acknowledged the execution of the Sautne as his act and deed, 
for the purpose therein i fort th. 

In testimony whereof witness my hand and official seal, at St. 
Louis city, the day and year first above written. 

rs] A. H. CALEF 
' : Notary Public. 
(Jun ified Nov. 1,75. : 
Cominis. expires Nov. 1, ’79. 


29 Exuipit “ C 
Recapitulation of thre Karninas of thy Kans is Pacitie Railu fij. 


Gross earnings of the entire road for the years 187] 
1877, both inclusive ne hy pememmee 008.148 Fes 


Gross earnings of the Ist and 2nd Divisions for same 
period, being ths of the whol ,25 Der Kt eelvers reC- 
DOUG nwudinis aun j : | 

Operating expenses (us shown by receiver’s report) of Ist 


iW 2nd Divisio ns, lo have heen AD ‘ths po rcent — fer Seen 9 890.562 


S16.698,259 


Net earnings of sala lst iV Ind Divisions, being 4} per 


cent. of said earnings, as shown by recelver's report $7. 307.697 
30 Net earnings of the First and Second Divisions: 

| re Pe ee ae a vate 1.045.808 
S72 i at iailile ike oatials nia eit cnt Miaka achdili/atin tal - Ry 5.629 
1S73 cli et REE ea ie . eee 
LS74 ta cic tities A nt, 1.059.773 

LS75- te nan ne Ce ie A - - 1. OG] OS] to Nov. ?] 4 

LS76 PR pe Te eR eae eae 947.395 “ ™ 2 Ist. 
yp SASS areas ere e F 1 Sea ne 981.568 
7,006,044 
Deduct lst mortgage int. charges. 2,647,260 
Balance to credit of unstamped income. 4,749,684 


Statement of earnings for 1871: 


Gross earnings for entire road — ...~- nisin ental nee as $3,312,517 
(yross earnings of Ist & ‘ 2nd Divisions, being iths of the 
whole, as per rates in receiver's report for 1877 Or deh el . 92 366.083 


Net earnings of Ist & 2nd Divisions, being 44} per cent. 
of above sum, as per percentage shown in receiver's 
$1,045,808 


FODOLM, «200s cocccceceonns CRN taweas ene Sane wane 
Interest charges on first mortgages... ....-....--.-..-- 378,180 


OE ince enideticicmiuiiintineien SOU 


RRA) te amt: tse et 
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THE KANSAS PACIFIC 
31 Statement of earnings for 1872: 
Gross earnings for entire road_-—--- a derenipece seein eens eigenen a 


Gross e: arnings of Ist & 2nd Divisions, being more than 
‘ths of the ‘whole, as per receiver's report, calculated at 
eee | PLES a Pan eee eRe a Y 


2,009), 795 
Net earnings, after deducting taxes of Ist & 2nd Divisions, 

being 445 J of above sum, as - percentage shown In 

POUSEUOT SE TONES ocr ee nn de nag vencnencoposcnname $1,175,629 
Interest charges on first mortgage.... ......-...----~-- 378,186 


Balance to credit of unstamped income...--.--.. $797,449 


peterest charges on Gov't 1109. 0.0..2000<c0c-cnecnce 375,180 
Net balance to credit the income. .---. -------- $419,269 
Interest charges on entire income issue_.------------- 256,600 
EEE I SOE TE TNE PRE ET $162,669 


o2 Statement of earnings for 1873: 


ROE COE GREITS CORE ior ccicin cane ncednemiannio $3,563,209 


Gross earnings for Ist & 2nd Divisions, being $ths of the 

whole, as per receivers report...................... 2,040,214 
Net earnings, after deducting taxes of Ist & 2nd Divisions, 

being 44!ths % of above sum,as per percentage shown 

PE POOS VETS TOMO... 2a cnnncnnncne for Serene TTT $1,124,984 
Interest charges on first mortgage....-...-.-..------- 378,180 


$746,804 


Statement of earnings for 1874: 


Gross earnings for entire road__-.--~----- woos 90,000,040 
Gross earnings for Ist & 2nd Division-, being more 

than ®ths of the whole, as per receiver’s report, cal- 

culated at $..___--- ig debe ihdligieinidy: anouien sana ahaha - 2,397,678 


Net earnings, after deducting taxes of Ist & 2nd Di- 
visions, being 44:ths % of above sum, as per per- 


centage shown In receiver's report..--...---------- $1,059,773 
Interest charges on first mortgages -.-... ...------ 075,180 


» $681,593 00 
LE CO ee ee 07,201 76 


$644,391 24 
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33 Statement of earnings for 1875: 
Caress earnings fot CRIS POR owas connec ccntsmnsinet $3,363,760 


Gross earnings of Ist & 2nd Divisions, being more 
than $ths of the whole, as per receiver’s report, cal- 
OnEeR 66 GEE « ccuioce quien ebenvckeenee 2,402,686 


Net earnings after deducting taxes of lst & 2nd Di- 
visions, being 44} per cent. of above sum, as per 


percentage shown in receiver's report ~.--....---- $1,061,987 
Interest charge on first mortgage ..............---- 378,180 
> 
$683,807 
Eh CSE cients waanseiiiidielieents seattle eee 172,366 41 


$511,440 59 


Statement of earnings for 1876 to Nov. 21: 


Gross earnings for entire road_...-.--....--..---.-..-- $3,000,800 
Gross earnings of Ist & 2nd Divisions, being $ths of the 
whole, af per receiver's repets 0... cncccccsceenne Be 


Net earnings of Ist & 2nd Divisions, being 44}ths % of 
above sum, as per percentage shown in receiver's re- 


CONTE 6 CINE cmincitiigdtindinndb seinen isabaatieaaiiis .. $947,395 
Interest charges of first mortgage .......-...........- 378,180 
$569,115 

o4 Statement of earnings for 1877: 


Gross earnings for period from November 21st, 1876, to 

November 2Ist, 1877, without Government business... $2,825,724 
Gross earnings of Ist & 2nd Divisions, being more than 

‘ths of the whole, as per receiver’s report, calculated 

OE SUD dicen neneies etntntniseiinnnitiinnin nt an cementing Cn 


Net earnings of Ist & 2nd Divisions, being 44}ths % 

of above sum, as per percentage shown in receiver's 

FORCE 20 nn cnadenes ceeeemdinnnan secndnnnmmnmsie $892,121 
Interest charges on first mortgage--_-..-....--..---.---- 378,180 


Balance to credit of unstamped incomes.-..-~..-.-.. ---- $513,941 


22 THE KANSAS PACIFIC RAILWAY COMPANY VS. 
30 Construction and Equipment as per Directors’ Report. 
On entire road. '| On Eastern Division, p’r milage. 

DEER itiinnamntenel $506,526 | 

oo ‘ i] 
sii biiihais ocean 139,204 | 
REN ee 68,123 | 
IT a Cicnasiisin tensaiiaiitials 4.698 
1875 hb he oo ewe Eee 7,704 

$726,255 1 $450,278.10. 
Taxes. 
cf Pee 67,029 39 || Total expenditures on account of 
2 165,402 65 | construction and equipment, 
1873_.-.-..----.. 105,767 41 || taxes and insurance, of the 
=. rns 24,201 OO |) Eastern Division, $849,798.28. 
ES mandi 172.366 41 | 
547,766 86 |, $339,614.92. 
Insurance. 

ia 2306 14 
a 29,164 29 
pee 21.659 O2 
rir: Fo 
ele aac 19,935 94 


96,623 42 $59,905.26. 
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38 The annual report of the directors of the Kansas Pacifie 


Railway Company are hereby referred to as a part of this 
exhibit. 


Endorsed : No. 4407. Benjamin W. Lewis vs. Adolphus Meier et 
al. Filed June 29, 1879. B. D. Palmer, cl’k. J. W. Green, att’y. 


ov And on the same day, June 29th, A. D. 1878, in the office 

of the clerk of said court was filed the answer of the defend- 

. ant, The Kansas Pacific Railway Company, and is as follows, to 
wit: 


Answer of Defendant, Kansas Pacifie Railway Company. 


STATE OF KANSAS, 1 
Douglas County, } 


: > . 
He « 


In the District Court Sitting in Said County. 


B. W. Lewis, Plaintiff, 
Apotpuus Meter, CARLos S. GREELEY, and THe Kansas Pactric 
RAILWAY Company, Defendants. 

l. The defendant admits that it is a corporation, as alleged. 

2. The defendant denies each and CVer\ other allegation in the 
petition contained, and especially if cle nies that there have eve r be Cll 
any net earnings applicable to the payment of the income bonds in 
the petition mentioned. 

‘ W herefore defendant asks judgment for costs. 
CHAS. MONROE, 
Att'y for ay fendant. Kans is Pacific Railway Company. 


Indorsed: 4407. Bb. W. Lewis vs. Adolphus Meier, Carlos S. 
Greeley, & The Kansas Pacific Railway Company. Answer of de- 
fendant, Kansas Pacific Railway Company. Filed June 29th, 
1878. B.D. Palmer. Chas. Monroe, att’y for said def’t. 

And also, on the 29th day of June, A. D. 1878, in the office of the 


clerk of said court was filed the answer of the defendants Meier and 
Greeley, and is in words and figures as follows, to wit: 


40 The Answr r of the dD fi ndants Mi rr r rnd Grreeley. 


STATE OF KANSAS, } 
’ SS. 
Douglas County, } 
In the District Court for the Fourth Judicial District, Sitting in 
Said County. 
BENJAMIN W. Lewis, Plaintiff, 
i's. 
Apotruus Meter, Cartos 8. Greetey, and THe Kansas Pactric 
RAILWAY Company, Defendants. 


1. These defendants admit the execution of the income mortgage 


4—]49 
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in the petition mentioned and that the same was executed to them 
as trustees, but they say they have, [with] said Meyer, first  re- 
nounced and resigned their positions as trustees under said mort- 
gage and have assigned and set éver to said Lewis, plaintiff, named 
1 said mortgage [with] said Meier, first all their right, title, and 
interest in and to the mortgaged property, which assignments they 
admit are correctly set forth in Exhibit B to the petition. 

They, further answering, say that on the twentieth day of June, 
A. D. 1869, they executed an instrument of writing, of which the 
annexed, marked A,isa Copy, and that there had been stamped at 
that date upon all the said income bonds except two hundred and 
forty-one thousand dollars thereof, as they were Informed and be- 
leved at the time,a statement CODY herewith—Exhibit B. The 
effect of said instrument A and stamping C these defendants do not 
undertake to declare, but leave the same to the judgment of the 
court ; and they pray LO be dismissed with their costs 

J. P. USHER, 
Attorney for Defend'ts Meier & Greele VE 


4] Exuipir “A.’ 


An indenture made the twentieth day of June, one thousand eight 
hundred and sixty-nine, between Carlos 8. Grecley and Ado!tphus 
Meier, Lrustees, under ra | certain mortgage or des cd of Lrust bearing 
date July first, eighteen hundred [and] sixty-six, made to them 
by [the] Union Pacific Railway Company, Eastern Division, par- 
ties of the first part; and John Edgar Thompson, Adolphus Meier, 
and John A. Stewart, trustees, under a certain mortgage or deed 
of trust bearing even date herewith made to them by the Kansas 
Pacific Railway Company, parties of the second part. 

Whereas the said Union Pacific Railway Company, Eastern Di- 
vision, heretofore made and executed its certain mortgage or deed 
of trust bearing date July first, eighteen hundred ard sixty-six, to 
the said Carlos 8. Greeley and Adolphus Meier, trustees, upon the 
railroad and telegraph line of said company from the Missouri river, 
at the mouth of the Kansas river, and from Wyandotte westwardly 
to the point west of the one hundredth meridian, to which the grant 
of United States bonds in aid of said company extends, which point 
has upon subsequent survey been ascertained to be at the three hun- 
dred and ninety-fourth mile post west of the Missouri river and the 
branch road from Leavenworth to the junction near Lawrence, with 
the appurtenances and equipments thereof, to secure the payments 
of the income bonds issued and to be issued by said company to an 
extent not exceeding ten thousand dollars per mile of its said road 
and the application of the net earnings of the said road as therein 
defined, after providing for expenses and charges and prior incum- 
brances, to the payment of interest accruing upon such income 
bonds in the manner and subject to the conditions in said mort- 
gage specified ; 

And whereas the name of the said Union Pacific Railway Com- 


, 
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pany, Eastern Division, was subsequently duly changed to the 
Kansas Pacific Railway Company; 


42 And whereas the said Kansas Pacific Railway Company is 

now engug ged In the construction of an extension of its said 
railroad and telegraph line from the before-mentioned three hun- 
dred and sioindanh nile post to De oe in the Territory of Colo- 
rado, » distance of two hundred and t y-six miles or thereabouts, 


| 


and, with the object of raising funds ms refor, has executed and de- 
livered [ts — mortg age OF deed of Migr by aring even date here- 
with, to the said John ¥ lo - Thom PSO, sii \dolphus Mi ier, and Jobn 
\. Stewart, as trustees, covering as stg the railroad premises, prop- 
ertie ~- rights, and tri anchises whic cur’ em Db iced in and covered by 
the above- “Ine ntioned Mortgage lV n to thre parties of the first part 


' 


as trustees for the security of the said income bonds as the said line 


of road now being constructed as aforesaid from the three hundred 
and ee ty-fourth mile posi to Denver, and certain lands granted by 
the | ited States in aid thereof, to secure the payiments of bonds 
“ate or to be issued by the said The Kal suas Pacifie Railway (om- 
prec th to the extent of SIX million five hundred thousand dollars, 
payable May first, eighteen hundred and ninetv-nine, with interest 
mn the meantime at the rate of sevell per Ci Lib. per annul, payable 


half-yearly, interest and principal being payable in gold, which 
bonds are ata rate not exceeding thirty-two thousand dollars per 
mile of such extension. 

And whereas, in the opinion of the board of directors of the said 
The Kansas Pacific Railway Company, it is necessary, in order 
that said company may be able to negotiate its bonds so secured by 
said mortgage Lo the parties of the Seconda part, and hecessary in 
order to enable it to raise the means for the extension of its road to 
Denver, that the lien of the said mortgage so made and executed 
to the parties of the first part anid or the income bonds thereby 

secured shall be subordinated as hereinafter expressed and 
43 declared to the above-mentioned mortgage of even date here- 

with made to the said parties of the second part a to the 
lien and security of the said bonds for six milhons five hundred 
thousand dollars issued and to be issued thereunder. 

And whereas the holders Ol all thi said Mmcome bonds issued 
under or secured by the above Tri ptions 7 mortevage to the parti sof 
the first part, excepting such bonds to the amount of two hundred 
and forty-one thousand dollars, deeming it totheir interest that the lien 
held for their benefit under said income-bond mortgage should be 
SO subordinated Lo the end of furthering the « xtension of the sald 
roud to Denver as aforesaid, have in writing authorized the said lien, 
held for their benefit under the said mortgage to the parties of the 
first part, us trustees, to be subordinate d in the manner and LO the 
extent hie reinalter CX Pre ssed to the lien of the sal 1 morteage of even 
date herewith made to the said parties of the second ea and to the 
suid six million five hundred thousand dollars issued orto be issued 
thereunder, and there has been accordingly stamped Upon each and 
all of suid Income bonds, excepting those to suid amount of two 
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hundred and forty thousand dollars, a declaration of their being so 
subordinated : 

Now this indenture witnesseth that the said parties of the first 
part, as trustees aforesaid under the above-mentioned mortgage 
of July first, eighteen hundred and sixty-six, made to them for 
the security of said income bonds and for and on behalf of 
the holders of all the outstandi iy Income bonds secured by 
said mortgage, in consideration of the premises and of one 
dollar to them in hand paid by the parties of the second part 
at and before the ensealing and delivering of these presents, the 
receipt whereof 1s hereby acknowledged, and for other rood and 
valuable consideration have covenanted, granted, and agreed, and 
do hereby covenant, grant, and agree to [and] with the said parties 

of the second part as trustees under the above-mentioned 
44 mortgage or deed of trust of even date herewith made to them 

by the Kansas Pacific Railway Company, and for and on be- 
half of all persons who shall be or become holders of any of the suid 
bonds within the amount of six million five hundred thousand dol- 
lars, issued under or secured by the same, that all the rights, liens, 
and claims of the said parties of the first part as trustees as aforesaid 
and their successors, and all the right. liens, and claims of the hold- 
ers of the said income bonds under [and] by virtue of the above- 
mentioned mortgage or deed of trust of July first, eighteen hundred 
and sixty-six, made to the parties of the first part by the Union 
Pacific Railway Company, Eastern Division, of, in, to, upon, or in re- 
spect of all and singular the railroad and appurtenances, rights and 
privileges, properties, rights, interests, and franchises mentioned in 
or covered by the said mortgage or deed of trust of July first, eight- 
een hundred and sixty-six, shall be and are hereby subordinated 
and made subsequent and subject to the lien and claim thereon of 
the said mortgage or deed of trust of even date herewith made by 
the Kansas Pacific Railway Company to the parties of the second 
partas trustees as aforesaid, and.to the rights, liens, and claims thereon 
of the persons who shall become holders of the said bonds within 
the amount of six million five hundred thousand dollars issued there- 
under, and that the said mortgage or deed of trust to the parties of 
the first part of even date herewith and the said bonds within the 
amount of six million five hundred thousand dollars issued there- 
under shall have preference and priority of lien over the said mort- 
gage of July first, eighteen hundred and sixty-six, and over the lien 
of said income-bond holders upon all that is covered thereby as fully 
and completely as if it had been actually and regularly made and 
recorded, and the said bonds for six million five hundred thousand 

dollars issued thereunder before the making of said mortgage 
45 or deed of trust of July first, eighteen hundred and sixty-six, 

saving and excepting, nevertheless, the rights, if anv, of the 
holders of the said outstanding income bonds, or either the amount 
of two hundred and forty-one thousand dollars, who have not ex- 
pressly assented to such subordination. 
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In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
CARLOS 8. GREELEY. [seEat. 
ADOLPHUS MEIER. rary 


THe Strate or Missouri, \ 
City and County of St. Louis, | 


gs: 


On the twentieth day of January, A. D. one thousand eight hun- 
dred and sixty-nine, before me, the undersigned, T. F. Oakes, com- 
missioner, resident in the city of St. Louis, duly commissioned and 
qualified under the laws of the State of Kansas to take acknowledg- 
ments of deeds and other instruments, personally came Carlos 8S. 
Greeley and Adolphus Meier, personally known to me to be the same 
persons who executed the foregoing instrument and acknowledged 
the execution of the same. 

[SEAL. | T. F. OAKES, 
ne Com’r for Kansas. 

Recorded in Jackson Co., Kansas. 

Recorded in Leavenworth Co., Kansas. 

Recorded in Jefferson Co., Kansas. 

Recorded in Pottawatomie Co.. Kansas. 

Recorded in Wyandotte Co., Kansas. 

Recorded in Dickinson Co., Kansas. 

Recorded in Saline Co., Kansas. 

Reeorded in Davis Co., Kansas. 

Recorded in Ellsworth Co., Kansas. 

Recorded in Rilev Co., Kansas. 

Recorded in Douglas Co., Kansas. 

Recorded in Shawnee Co., Kansas. 


oe 


a 


- 


AG Exuipit “ B.” 


The lien securing this bond has been, by the consent of the holder 
hereof, subordinated to a mortgage for $6,500,000, dated June, 1869, 
executed by the Kansas Pacific Railway Co. to provide for extending 
the road to Denver, and the interest on such $6,500,000 is made 
chargeable against net earnings before their application to payment 
of interest on this bond. , 

Also on the 29th day of June, at the April term of said court, A. 
D. 1878, among others, the following proceedings were had, to wit: 


Order Appointing W. J. Patterson Referee. 


BENJAMIN W. Lewis ' 
Us 
’ . ‘ re .4 1()7. 
ApotpHuus Meter, C. 8. GREEvEy, and THE { : 
Kas. Pac. Ra’y Co. } 


And now on this day comes the said pl’ff, Benj. W. Lewis, by J. 
W. Greene, his att’y, and come the defendants, Adolphus Meier and 
Carlos 8. Greeley, by J. P. Usher, their att’y, and the def’t, Kans. 
Pacific Railway Company, by Chas. Monroe, its att’y; and issue 
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having heretofore joined herein, plaintiff moves the court for the 
appointment of a referee in this cause, and it appearing to the court 
that this is a cause involving an examination of accounts, and all 
the defendants appearing and consenting, it is hereby ordered that 
W.J. Patterson be appointed referee in this cause to make and state 
an account as in the petition prayed ; that in addition to the usual 
powers given to referees by statute he have power to compel the 
production of the books of the defendant railway company for the 
purposes of examination, and that he make a report to the court 
with all convenient speed and file the same with the clerk thereof. 

Afterward, on the 23d day of November, .4. D. 1878, at the Octo- 
ber term of said court, among others, the following proceedings 
were had, to wit: 


47 Continued. 


BENJAMIN W. LEwWIs 
vs. - 4407. 
Apo.tpuus Meter et al. } 


Afterwards, on the 29th day of April, A. D. 1879, at the April 
term of this court, among others , the following proceedings were 
had, to wit: 

Continued. 


BENJAMIN W. LEwIs 
vs. 1407. 
Apotpuus Meter et al. } 


Further Answer. 
District Court, Douglas County. 


BENJAMIN W. Lewis, Jr., 
US. 
THe KANSAS Pactric RAILWAY Company ef al. 


1. And this defendant, by leave of the court, further answers and 
says that the plaintiff ought not to have his action against this de- 
fendant, because it says that the said so-called income mortgage in 
the petition mentioned and the bonds purporting to be secured 
thereby were wrongfully and unlawfully executed, and were with- 
out any consideration to this defendant. 

2. And this defendant says that on the first day of July, 1865, 
two several contracts for the construction of portions of its rail- 
road were executed with this defendant by R. M. Shoemaker, FE. 
Miller, J. C. Butler, N. Baird, C. 8. Greeley, G. F. Filley, J. Archer, 
and S. M. Edgell, the first for its road from Lawrence to Fort Riley 
and the second from Leavenworth to Junction, near Lawrence, 
copies of which contracts are herewith filed and made Exhibits 
A and B, and to be here read as if the same were set out at length 

in this answer; that the consideration in stock, bonds, and 
48 lands agreed to be paid for the construction of the road men- 
tioned in said contracts was excessive, greatly exceeding the 
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cost of construction; that the then president and directors of this 
defendant were pecuniarily interested in said contracts and partici- 
pated in the execution of the same, and while said contracts were 
being performed the said so-called income mortgage was executed 
and the se-called income bonds, purporting to be secured thereby, 
were executed and delivered at the rate of ten thousand (10,000) 
dollars per mile of the railroad’ contracted to be built as aforesaid 
to the contractors, which were divided between them and the presi- 
dent and directors of said company In proportion to the sums by 
them respectively advanced and applied to the construction of the 
sald railroad of this defendant, and this defendant says that the 
value of the Government and first-mortgage bonds and stock and 
lands by them received of this defendant and by them converted to 
their own use for the construction of said road was at least equal to 
all the outlay of the contractors and directors in the construction of 
said road, and that all persons and parties receiving said bonds on 
account of their interests in said construction contracts were well 
aware of the terms of the same, and that the president and directors 
of this defendant, who executed said so-called mortgage and bonds, 
having absolute control of defendant company, were, from the first, 
interested in said contracts and participated in the execution of the 
same, and that said so-called mortgage and bonds were executed 
without any good or valid consideration therefor. 

3. And this defendant further says that on the first of October, 
1866, its then president and directors entered into a further contract 
in the name of this defendant with C.S. Greeley, R. E. Carr, W. Me- 
Pherson,S. M. Edgell, R.M. Shoemaker, E. Miller, M. Baird, and J. W. 
Kinney for the construction of its railroad between the 140th mile- 

post and the point west to which the United States Govern- 
i!) ment had granted bonds in aid of the construction of de- 

fendant’s railroad, which contract is herewith marked Exhibit 
C, and to be read as a part of this paragraph of defendant’s answer ; 
that the president and directors of this defendant were interested in 
and participated in the execution of this said contract, and at the 
time of the execution of said contract it was agreed between them 
and said contractors that they should be SO interested. and that said 
nominal contractors well knew, as did the president and directors, 
all the facts and circumstances connected with the execution of said 
so-called income mortgage in the second paragraph of this answer 
stated. ‘They well knew that the said so-called mortgage was exe- 
cuted without any intention or expectation of borrowing money to 
be used by this defendant in the construction of its road by the 
issue of the bonds purporting to be secured thereby, and the said 
contractors, president and directors of this defendant, and other par- 
ties in interest proceeded with the construction of said road specified 
in said contract, and received of the Government bonds of this de- 
fendant and its first-mortgage bonds of the road constructed, and 
of the capital stock of this defendant, and in money from this de- 
fendant, in value at least equal to the outlay by them incurred in 
constructing said road, and in addition thereto they issued and di- 
vided among themselves, in proportion to their respective advances 
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of the so-called income bonds in the petition mentioned, bonds at 
and after the rate of ten thousand (10,000) dollars per mile of the 
road by them so constructed. 

Wherefore defendant says that said so-called bonds were issued 
without any consideration, and they and said so-called mortgage 
are and ought to be decreed to be void. 

And this defendant prays that upon the hearing of this cause a 
decree may be entered annulling said so-called mortgage and bonds 

for the delivery of said so-called bonds to defendant, and for 

50 the discharging of said so-called mortgage of record in all 

places where it is recorded, and for such other relief as to 

equity doth belong. 
CHAS. MUNROE, 

Attorney for De fendant. 


Agreement made and concluded this first day of July, A. D. 
eighteen hundred and sixty-five, between the Union Pacific Rail- 
way Company, Eastern Division, of Kansas, of the first part, and 
Robert M.Shoemaker, Edward Miller, Jos. C. Butler, Matthew Baird, 
Carlos 8. Greeley. Giles F. Filley, James Archer, and Stephen M. 
Edgell, of the second part, witnesseth : 

First. For and in consideration of the covenants and stipulations 
hereinafter mentioned to be performed by the party of the first part, 
the parties of the second part hereby agree to furnish all the mate- 
rials and equipments, iron, nails, chains, spikes, sleepers, timber, 
masonry, rolling-stock, and other material needed to build, construct, 
and equip for the party of the first part a first-class railroad, with 
the needful turnouts, from the town of Lawrence, in Kansas, to Fort 
Riley, and telegraph line, substantially on the route which has been 
surveyed for said railroad company, reference being had to their 
maps, plans, and profiles, and to construct and build such first-class 
railroad and telegraph line and appurtenances in the manner de- 
scribed in an act of Congress passed July Ist, 1862, entitled “An act 
to aid in the construction of a railroad and telegraph line from the 
Missouri river to the Pacific Ocean, and to secure to the Government 
the use of the same for postal, military, and other purposes,” and 
the other acts of Congress passed in reference to said railway com- 
pany, and to supply the depots, water stations, engines, and cars, in 
accordance with the terms of said acts of Congress, complete as a 
first-class railroad, all to be done within the time in said acts speci- 
fied. 7 

Second. In consideration of the construction of said road and sid- 
ings, &c., as in the foregoing section mentioned, the party of the first 

part agree to pay to the parties of the second part, the sur- 
5] vivor or survivors of them, the full sum of fifty thousand 

($50,000) dollars per mile of main track measurement, as fol- 
lows: Twenty-five thousand ($25,000) dollars in the capital stock of the 
Union Pacific Railway Company, Eastern Division, for which 
full-paid certificates shall be issued, and in cash twenty-five thousand 
($25,000) dollars, which said sum of fifty thousand ($50,000) dollars 


GY ded ¢ 


is to be paid pro rata in such certificates of stock and cash on the 
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estimate of an engineer to be designated for that purpose by the 
party of the first part, such estimate to be made every thirty days, 
as the work prugresses, in proportion to the work done and material 
furnished: Provided, That said company may retain fifteen per 
cent. of such estimate until each successive section of twenty miles is 
completed according to this contract, and full payment shall be 
made, in accordance with the terms in this contract specified, upon 
the completion and acceptance by the Government of the United 
States of each division of twenty miles. 

Third. It is further agreed by and between the parties hereto that 
all of the work under this contract and all the materials shall be 
performed and supplied to the full satisfaction of the board of 
directors of the said Union Pacific Railway Company, E. D.; and 
if the said parties of the second part, the survivor or survivors of 
them, shall fail to perform the work herein contracted to be done as 
fast as said board shall froin time to time reasonably require, or 
shall do any kind of said work imperfectly or not in accordance 
with the acts of C ongress aforesaid, then the party of the first part 
is authorized to terminate this contract, paying said parties of the 
second part, the survivor or survivors of them, for the work actually 
done and the materials supplied only, and the said party of the first 
part may thereupon do said work or contract with any other party 
therefor, and no damage shall be claimed by the party of the sec- 

ond part, the survivor or survivors of them. 
52 It is further understood and agreed that !n case of a failure 

on the part of the parties of the second part, as mentioned 
in this section, then and thereupon the fifteen per cent. of the 
amount of the monthly estimate previously made shall be held and 
permanently retained by said parties of the first part as liquidated 
damages, and the said parties of the second part, the survivor or 
survivors of them, shall make no claim therefor. 

Fourth. It is further understood that in the event of the death of 
either or any of the parties of the second part this contract shall 
not thereby be terminated, but the surviving parties shall proceed 
to the completion of this contract without interference upon the 
part of the personal representatives of the deceased party or parties, 
and in such case the party of the first part shall not be liable to 
account to or with the personal representatives of the deceased 
party, nor until the completion of this contract, and such account- 
ing shall then be had between the party of the first part and the 
survivors of said deceased and not with his representatives. 

rifth. It is further agreed and understood that said parties of the 
second part shall have the control and use of the road, being lable for 
all expenses and entitled toall receipts therefrom, until the completion 
and equipment of said road to Fort Riley, according to the terms 
of this contract, the party of the second part carrying the mails, 
troops, and munitions of war as required by the law. 

In testimony whereof the party of the first part have caused this 
agreement to be signed by their president and the corporate seal 
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fixed, and the parties of the second part 

and seais the day and year first above writ 
R. M. SHOEMAKER 
JOSEPH C. BUTLER. 
C. S. GREELEY. 
GILES F. FILLEY. 


OHN D. PERRY, Pr 
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DEVEREUX, S 
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be satisfactory to the said contractors. Out of 


39 


of the 


the procee ls 


sales of the said lands the said company shall pay and reserve the 
costs and expenses of the said sales, including the services of the 
said agent, and the amount heretofore paid, or which may become 
due, or for which the company is liable, to tl Government of the 
United States for the said lands, or on ae reof, and the resi- 
due } the said proc eds shall Ly paid LO th . | eontractors as part 
of thr COT nsation for the ‘a rformance b m of their contract : 
and the completion of this contract 1 sald company shall 
transfer and convey to said contractors the residus of the said lands 
unsold, subject to the paymentof all monevs yr or on account 
Oo} thie same blo the (;sovernment ot thie LC i States the intentiol 
Ol thie sald COMP ATS being LO approprial | spose of thie said 
lands for the benefit of said contractors, and to secure to them the 
same and the proceeds thereof as compens n for the faithful per- 
formanee by them of their contract , 

Fourth. The payments arising out of ict, as provided 
for in the seven (7) per cent. bonds of the said 1 Vv company and 
county of Leavenworth, shall be made b | party of the frst 
part to the said party of the second part « rty (50) days pro 
rata as the work progresses, accordl! rms of this agree- 
ment. 

he said party of the first part s! ‘etain 20 per cent. 

We until the work contracted to be dot s completed and said 

railway is finished and equipped, w ll and final pay- 

ments shall be made by said party of the f irt to said party oi 
Lie Sect nad part 

In With - w hie reof the parti “ it retlo oO} | “ L par have ath xe | 
their hands and seals, and the party of r) hath caused its 
‘orporate s al to be hereto afhixed a | it iment to b 312) d 
by its president the day d year first ned. 

l - | ( ~ 
R. M. SHOEMAKER LL. s.| 
IOSEPH C.. BUTLER. col 
C. 8S. GREELEY fh. 8. | 
GILES Fk. FILLEY [ s. | 
IAMES ARCHER LL. 8.] 
S. M. EDGELI! IL. 8. 
KDWARD MILLER IL. S| 
M. BAIRD i &! 
JOHN D. PERRY, President. 
KOHN P. DEVEREI \., Secretary. 
Witness 
H. P. RUTTER. 

An agreement made and concluded this first day, of October, 1566, 
between the Union Pacific Railway Comp Eastern Division, of 
he first part, and Carlos S. Greeley, Rob i. Carr, Wilham 
MePherson, Stephen M. Edgell, Robert M. Shoemaker, Edward 


In ¢ Lito 


Miller. Matthew Baird, a 


vy. parties of the SsCC- 
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ond part, contractors, carrying o on the business of this contract under 
the firm-name of Shoemaker, Mill er & Co., witnesseth : 

That for and in consideration of the covenants and stipula- 
tions hereinafter contained to be performed by the party of the 
first part, the parties of the second par hereby agree to furnish 
all the 1 naterlads, equipments, iron, rails, chairs, spikes, sleepers, 
timbers, bridges, masonry, rolling-sto K, poles, wire, and other bia 

terial needed, and to build, con truct, and equip for the parties 
56 of the first part a first-class railroad and telegraph line from 

the present western terminus of said Union Pacific railway, 
Eastern Division, on the Government reserve at Fort Riley, and west 
from the Missouri river 140 miles, to such point on the waters of 
the Smoky Hill river as said railroad is subsidized in bonds by the 
acts of Congress of July, 1862, and th several acts amendatory and 
supplementary thereto, said point or distance supposed to be 250 
miles. ‘The equipm« nts for said road to be as follows: for each and 
every thirty (80) miles two (2) first-class engines, one (1) first-class 
passenger Car, fifteen (15) box cars, ten (10) platform Cars, one (1) 
baggage car to every forty (40) miles, and the necessary hand cars, 
with all hecessary engin hou Ss, shops, tools, machinery, shafting, 
WC., complete for niliininn ali ample equipment LO operate the 
road; the said railway and telegraph line to be constructed under 
this contract; to be located along the route on the waters of the 
Smoky Hill, which has already been indicated by a preliminary 
survey of the first part, but sublrect to such changes upon actual 
survey, as the road progresses, as the said bi irty of the first part shall 
deem it necessary LO make, relerence bel ng hi 1d tO the eer ups, plans, 
and sane ge Ol the conipan y, LO be found } | the othee of the ir enyl- 
neers; allo oe said railroad and telegraph line to be fully com- 
pleted aay Cx ulpped by the 3Slst day of December, 1867, in the 
manner here! - p rovided, and fully to meet the requirements of the 
several acts of Congress hereinbefore mentioned, so as to make the 
Saie in) all resp cts a firs t-Ciass railroad and telegrap h lin iS. 

In consideration of the construction and equipment of f the said 
railroad and telegraph herein provided for and the perform - 
ance of the undertaking hereinafter mentioned the party of the 
first part agrees (0 — the parties of the second part the following 

bonds, stocks, and lands, to wit, all the bonds from the Gov- 
od ernment of the United States when received, said bonds 

being issued in pursuance of the act of Congress of July, 
1862, and the acts amendatory thereof and supplemental there- 
to, said bonds being at the rate of $16,000 per mile; all the 
firsi-mortgage bonds of said party of the first part issued under 
a first mortgage of said party, beginning at and from the 140th 
mile post of this its railway west from its initial point on the Mis- 
sourl river, at 


( 
| 
i 


the State line between said State of Missouri and the 
State of Kansas, and extending to the terminus of the railroad and 
telegraph to be constructed under this contract, said first-mortgage 
bonds to be issued at the rate of $16,000 per mile and no more on 
the said line of railroad and telegraph line westward from said 140th 
mile post, and may be issued in advance to the extent of 100 miles 
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of a continued completed line of said railway company, as provided 
for by act of Congress ; said bonds are dated June Ist, 1866, payable 
in thirty years in the city of New York, with interest warrants at- 
tached, payable semi-annually at the same place in the gold coin of 
the United States of America, ten thousand dollars per mile in 
the income bonds of the company for each and every mile of rail- 
road and telegraph Jine built under this contract, and which said 
income bonds are secured by a certain deed of trust from the said 
party of the first part to Carlos 8. Greeley, Adolphus Meier, trustees, 
dated the first day of July, 1866, and of the full-paid capital stock 
of the party of the first part SS U0U0 per mile for each and every mile 
of railway and telegraph line built under this contract, and, In ad- 
dition thereto, the party of the first part shall pay to the party of the 
second part S400.000 of the income bonds and SH00.000 of the stock 
of said Union Pacific Railway Company, Eastern Division, as the 
said parties of the second part shall pay the debts of the company 
hereinafter mentioned. 
And it is further agreed between the parties hereto, and 
os as a part of the consideration to the said parties of the second 
part for the performance of their undertakings herein men- 
tioned, that whatever lands the said party of the first part may have 
the right to acquire by purchase from the United States Govern- 
ment under the treaty with the Pottawatomie nation of Indians, of 
daté the 15th November, 1861, such rights of purchase, and all other 
rights incident thereto, may and shall enure to the use and benefit 
of the parties of the second part to this contract by their paying the 
purchase-moneys for said lands and interest required by said treaty, 
and by assuming and discharging all obligations imposed on said 
party of the first part to acquire said lands by the provisions of the 
same; and the said party of the first part covenants and agrees with 
the said party of the second part LO accept the terms and provisions 
of said treaty, and in accordance therewith to contract. for the pur- 
chase of said lands, and Upon the req ue st of the party of the second 
part to assign sald contract of purchase to them, with the request 
that patents be made directly to said parties of the second part, or 
their assigns, and if the title to said lands shall be by the United 
States vested In the party of the first part, then to convey said lands, 
by good and sufficient title, to the parties of the second part, or their 
assigns, In accordance with the terms of this agreement. 

lt is further understood and agreed that the first-mortgage bonds 
aforesaid are to be delivered to the parties of the second part, as the 
necessities of the said parties of the second part may require, to en- 
able them to perform this contract, but not in advance of 100 miles 
of a continued completed line of railway of said party of the first 
part. 

And the said income bonds at the rate of $10,000 per mile shall 
be delivered as the said railroad and telegraph line shall be from 
time to time accepted by the Government, and turned over to said 
parties of the first part by the said parties of the second part, 
59 us here inafter provided ; all ot the said bonds and stock to be 

delivered as herein provided to sald parties of the second 
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part or their assigns, and a 
passing to the said railway company) 
part or thre ir assigns are to be invest ad wit 


ny title LO the said Pott awatomie lands 
the said part ies of the second 


. > 
» wnen al their agree- 


ments with reference thereto shall be fully performed, such convey- 
ance to be made and all other expenditures in and about said lands 
at the proper cost and charges of said parties of the second part. 

It is further understood ana agreed that, as each and every divi- 
sion of the railroad and telegraph | » be er structed under this 
contract is completed and aceepted he United States Govern- 


‘ 


ment, it shall be with its e ulpments turned over to the said party 


of the first part, the party of the second part performing any work 
thereaft I which the | rite Stat Com tDissioners tay require to be 
done on the same and subject to the approval of the board, and all 
the work to be done under this contract shall be performed and all 
the equipments and materimais s pp! ed to the satisfaction of (7OV- 
ernment commissioners and board of directors of said Union Paeifie 
Railway ( ompany 4 istern Division: and it is agreed and under- 
stood that a ill t he } alin ic and tel OTapi ihe nerelhl provided LO be 


built shall conform in every respect to the profiles, maps, drawings, 
and specifications of the said railway company: anel if, In the opin- 
ion of the sald board of directors ot the party of thie first part, 
the parties of the second par shall neglect or retuse to prosec lite 
the work herein undertaken to be done and performed in such 
manner as LO give r easonable assurance of the complete bn rform- 
ance of their contra 
then it shall be an ul for the said party of the first part to 
declare this contract terminated, and the may enter upon the 
LO com pletion at the 


4s} a: 1: . } } . 
cy Within the time |imited and stipulated, 


said premises and prosecute the work 
expense of the contractors, applying the assets to be paid 
HU them to the paym« nt for the work, or an account na be stated 
under the direction of an ¢ ngineer for that purpose selected 
by the board of directors of the value of all work done, material fur- 
nished and on hand, in process of manufacture, or in transit, all of 
which in such event shall be the property of the party of the first 
part, and shall be accounted for at its fa ue, to be, with the work 
done, estimated b y the said engineer, whose decisions shall be final, 
and shall be credited to the said party of “ve second part in the 
payment for the mortgage bonds, stock, and lands advanced thent 
and ifa balance shal! be found dus sald saaiies it shal] be paid to 
them: but if said party shall be found indebted to said es of the 
first part on account of advances, such advances shall be returned 
in kind, or in default of which said wey _ pay | the company the 
par vi alue of said an ances in money; and it is further understood 
and agreed that the said party of the first part ‘chal at all times upon 
request rs insport over th: at road f ind to the exch uslt mm ot f all other 
business, except Government “ata teas tg ra ils, ties, spikes, bridges, 
material, and other supplies te said parties of the second part to ‘aid 
them in the completion of the contract within the time provided ; 
and it is further iiss Gras to the provisions hereof, that all the 
iron, spikes, chairs, cars, locomotives, and rolling-stock of every de- 


scription, and all other materials to be furnished by said parties of 
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the second part under this contract are, when purchased and where- 
ever situate, the property ty of the said parti s of the second part and 
at their risk. and shi all not become, under this contract the property 
of the railroad company until after the several divisions of the road 
for which said equipments and material was provided are accepted 
respectively by the Government and turned over to the company, as 
herein provided. And forthe transportation to be done as aforesaid for 
the parties of the second part by the party ol the first part they 
61 are to charge a rate not to exceed two (2) cents per bar per mile 
for rails, chars, ti ~- bridges, and othe r articles re quired for the 
isported over the 


7 


construc tion oft the road, for each and every mile tral 
road, whether or not any portion of said road shall have been turned 
over at the time to the company by the contractors, and no charge 
shall be made by said railroad company for the original transporta- 
tion oO] any locomotives Or rolling-stock roing Out to sald contrauctors 
LO such point Ol) said road as nay bye rt Cj Ue . th the contractors. 

It is further understood and agreed that in the event of the death 
of either or any of the parties of the second part this contract shall 
not thereby be terminated, but the surviving parties pees proceed 
to the completion of this contract without interference on the part 
of the personal represent tatives of the deceased party or parties, and 
in such Case the party of t the irst part shall not be liable to account 
to or unto the personal repr mond 0 s of such deceased party until 
the completion ol this contract, and such ace unting shi il] then be 
had between the party of the first part and the survivors of such 
deceased, and not unto his personal representatives. Said party of 
the first part will transport all the laborers and employees of the 
contractors tree of charge over the road whi 1} desired by the COll- 
tractors, or their duly authorized agent or officer, and the special 

the reli ral lbnahager of contractors shall be transported free. 

Said party of the first part will also transfer to the contractors all 
rights Lo take timber, wood, Wc., to be obtain: d or had Upon a Del- 
aware reserve from the Missouri River Railroad Company, yr its 
assigns, the contractors paying the stipulated price therefor. 

[t is further understood and agreed that the party of the second 

[ 


, 


— 


part shall pay all expenses of rights of way, ngineering, and 
2 all CX pM nses of this veneral character, stations, water-tanks, 
engine-houses, shops, &c., to be furnished at such points as 

the intheema Company may decide 

[t is further understood and agreed that if the parties of the second 
part shoul be obstructed by the acts of hostil Indians, or if, for 
any other reasonable cause, a majority of the contractors, parties of 
the second part, should desire to stop the construction at any point 
east of the western terminus designated in this contract, then and 
in either of those events they, upon notice 1 riting to the com- 
pany, shall be re leased from the fulfills nt of the balance of said 
contract, re celving pay iiie ht only for the actual distance constructed 
and equipped, work done, and additional material turned over to 
the company at the pro rata rate for work and such materials 1 
securities of the several kinds herein designate d 

Jt is further understood and agreed that, in further consideration 
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of the payments hereinbefore recited LO he paid by the party of the 
first part, the parties of thesecond part shall pay the unfunded cash 
debts and obligations of the Union Pacific Railway Company, East- 
ern Division, existing at the termination of the contracts with Robert 
M. Shoemaker & Co., estimated at $450,000, but not to exceed 
$500,000. In the event of the parties of the second part determin- 
Ing for any of the reasons sereinbefore stated to suspend the execu- 
tion of the work, the value of the work done and material provided 
by said parties, estimating the same at the prices herein stipulated 
to be paid according to the value of such price, shall be determined 
by the engineer of the company AP PON d or to be appointed for 
that purpose, and his decision shall be fina! 

And it is further agreed that the parties of the second part shall 
and will pay all the accrued interest on said first-mortgage bonds 
at the time of delivery and the interest to accrue thereon for one 

year thereafter, and to indemnify and save the party 
63 of the first part harmless on account of said interest, and 
will provide said party of the first part at a reasonable 
time in advance of said interest becoming due the necessary funds 
default of which said party may 


for the payment of the Ssaime, Il 
retain any assets of said party of the sé cond part, Or any security 
or land to be paid under this contract, and apply the same to such 
payment, or hold the same till this part of the agreement is com- 
plied with. 

In witness whereof the parties of thi sé cond part have hereto set 
their hands and seals and the party of the first part has caused its 
seal to be hereunto aftixed and these presents to be signed by 
its president and attested by its secretary this first d LV of October, 
18566. 

(Signed JOHN D. PERRY, Pres. [t. s.] 
“ C. 8S. GREELEY. 
“ | S. M. EDGELL. 
ROBERT C. CARR. 
os WM. M. McPHERSON. 
MDW. MILLER. 
; M. BAIRD. 
- R. M. SHOEMAKER. 
J. N. KINNEY. 
[Seal Union Pacific Railway Company, Eastern Div yn. | 


CHAS. Bb. LAMBORN, Secretary. 


: 


| vertify the above and foregoing to be a true copy. 


Attest ; ( HAS. Lb. LAMB RN, Se eretary. 


Indorsed: No. 4407. Benjamin W. Lewis, Jr., vs. Kansas Pacific 
Railway Company ef a/. Further answer filed October 24th, 1879. 


Bb. D. Palmer, el’k, by J. W. Neill, deputy. 


On application of defendant company itis ordered that the within 
further answer be filed and made a part of the answer in this 
64 cause—copy to be furnished plaintiff’s attorney. 
Oct. 24, 1879. N. T. STEPHENS, 
Dist. Judge. 
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Afterward, on the 10th day of November, at the October term, A. 
D. 1879, of said court, among others, the following proceedings were 
had, to wit: 


( ‘ontinu d. 


Bens. W. Lewis 


iis 


ADOLPH MEIER ef al. } 


r Afterward, on the 13th day of March, A. D. 1850, in the office of 
the cl rk of the sald court was fil da stipulation for amendment to 
answer and reply, and Is in words as follows, to wit: 

District Court of Douglas County, State of Kansas. 


Bens. W. Lewis, Jr., 
DS. - No. L407. 
THe Kansas Pactric Ratmpway Company } 


; 


Application being made by plaintiff for leave to file a reply in 
this cause, upon stipulation it is agreed that the defendant, The 
Kansas Pacific Railway Company, have leave to amend and | 
additional answer by Monday next, and that the plaintiff shall file 
reply within three days after amendment filed. 

Lawrence, M’ch 13, 1880. 

J. W. GREENE, 
Alt y hor Pla nliff. 
CHAS. MONROE, ~ 


’ Att’y for Defendant, The Aansas Pacific R'Uy Co. 
Indorsed: 4407. B. W. Lewis, Jr., vs. The Kansas Pacific Railway 
Co. Stipulation for amendment to answer and for reply. Filed 


March ISsth, 1880. B. D. Palmer, el’k, D\ Weed. Neill, Jr., deputy. 
And on the same day, March 13th, A. D. 1880, in the office of the 
clerk of said court. was filed the amendment to answer, and 1s 
OD In words and figures as follows, to wit 
District Court, Douglas County 
BENJAMIN W. Lewis, JR., 
is, 
THe KANSAS PactFic RAILWAY COMPANY. 


Amendm« nt to the " further answer” of thi Kansas Pacific Rail- 
way Company, defendants, to be inserted and read as paragraph 
four of'said “ further answer,” before the word wheretore. 


!- And this defendant further says that the said so-called mort- 
gage and bonds were not executed for the purpose of enabling this 
defendant to raise money to construct, equip, and operate its rail- 
road, or for the liquidation ot auy indebtedness incurred DY this de- 
fendant in the construction of its railroad or any part thereof, but 


’ 


the same were executed for the personal advantage and benefit of 
6—149 


“wie 


: 
; 
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the president and directors executing said mortgage and bonds, the 
contractors in the exhibits hereto mentioned, and other parties in 
: 


combination and interested with them. all which was well known 
| rT . 
: 


f 
. 
| 


} ' ' ; } } } ee ] } , 
to each and every ot them handiing and receiving sald bonds Irom 
4] a ; } 4] ; ‘ ~~ . . ‘ 
Lhe presidentanhd airectors or the agents OF sa icompany, contractors, 
. ' 
and associates of anv or either of them 
va .% ' , . : , } ? 1 
. ; " ; : " | ' | = ‘ . : | ’ . ‘ 
That ior all the work, labor. materials, or otner outlay on behalf 


Or this defendant In the eonstruction or sald raliroad, oron any 


account WhALeEVe!l vii s<aiiti presi Milt alid iirecvuors 7) defendants, 
the perore-named contractors and tunelr associates, each and every of 
‘ , ee .. 2 : } } > dal al . | ray 4 a. « ] 
them were doubly paid for ail their outlay on behalf of this defend- 
’ 


; 
aut in Government DonNAdS 1n frst-morteuge bonds ol this cd fendant, 


Fan ot ta] ee ee St me i me lc of this defend 
1h) the Capita stock of this defendant. and In tands of this detend- 


] - my - ’ . . : oan c ; 
ant, and that Said so-called (COME VOUS, CUuCtli id every Oo} Lnem., 


were issued DV Sald por sident and directors for their own @aln and 


—— 


. 
personally lnterested an: 


“eet 
interest and in the ecarrvine out of contracts in which they were 
' ’ ; ae . i 
i WIthOUL aNV good or vaiuadle considera- 
: 
5 


LION to this ci rendant. 
Ob That the Cr0Ve roinent bonds by t] e contractors re eelved at 
the rate of sixteen thousand dollars per mile were « quivalent 


to all the money expended in the construction of the railroad of de- 
fendant; that the first-mortgage bonds of defendant, at the rate of 
sixteen thousand dollars per mile, were worth ninety cents to the 
dollar of said bonds. 

In addition thereto the contractors were paid five hundred thou- 
sand dollars in money, and this besides the stock, worth fifteen dol- 
lars per share of hityv doliars eaci, Issued LO thie president and cli- 
rectors and the convractors by themselves at the rates per mile specl- 


} . } 


fied in said contracts : all Which tatters and things here inbefore 


i 
? 


alleged the said contractors well knew. 
CHAS. MONROE, 


Alt y jor dD fendant, the Aansas Paci fie R l i} U0O.~ 


Indorsed: 4407. L. W’. Lewis, JT’.. vs. The Kansas Pacific R’l’y 
Co. Amendment tO answer. riled Marelh isth. LSSQ. 1. 1). Pal- 
mer, cl’k, by W. J. Neill, Jr., deputy. 


Afterward, on the 15th day of March, A. D. 1880, was filed in the 
office of the clerk Ol sald court a reply LO the ~ ame name nt to an- 
swer” of the defendant, The Kansas Pacific Railway Company, and 
is in words ius follows, LO wit 3 


Reply. 
[In District Court, Douglas County, State of Kansas. 


BENJAMIN W. Lewis, Plaintiff, ) 
is. 
Apo.puus Meter, Carzos S. GREELEY. and Tur Kansas 
Pactric Raitway Company. Defendants. 


No. 4407. 


And now comes plaintiff, and leave of court first having been had 
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and obtained, and files this his reply to the separate amended an- 
swer of defendant, The Kansas Pacific Railway Company, and says: 
That he denies each and every allegation in said -amended an- 
swer contained. 
67 J. W. GREENE, 
Plaintiff 8 Attorney. 


lndersed: No. 4407. Benj. W. Lewis vs Adolphus Meir e¢ al. 
| | Mareh loth, ISSO. B. D. Palmer, el’k. W. J. Neill. 


) 
Geputy 


A nd on the sane day. Mareh Lot hh. | SOU rh the othce of the clerk 


. } . : : - 
of said court, was filed a reply tO amended inswer of defendants 


, 


. 1) 4 
Meier & Greeley. and is as follows, to wit 


[In District Court, Douglas County, State of Kansas. 
BENJAMIN W. Lewis, Plaintiff, ) 
| 


- \ No. 4407. 


Apotpnus Mertrer. CARLOS S. GREELEY. and THe KANSAS | 
Pactric RarILway Company. Defendants. 


And now comes plaintiff and, leave of court first having been 
had and obtained, files this his reply to the separate amended an- 
swer of the said defendants, Adolphus Meier and Carlos 8. Greeley, 
filed hy rein, and Says that he deni seach and every alleyation in 
sald answer contained inconsistent to the said petition of plaintiff. 

J. W. GREENE, 
Plaintiff's y lttorney. 


Indorsed: No. 4407. . Benj. W. Lewis vs. Adolphus Meier et al. 
Reply. Filed March loth, 1880. B. D. Palmer, ecl’k. W. J. Neill, 
Jr.. deputy. 

Afterward, on the IS8th day of June, at the April term of said 
court. A. |) SSU. among oth rs. 1 he follow lnc’ PTOoces dings were had, 
to wit: 

BeNJAMIN W. Lewrts, PI’ff. 
| tee a oe 1407. 
Apotpnus Meter, Car.os 8. GReEeLEy, and Tue Kansas | 
Paciric Rainpway Company, Def’ts j 


And now, at this day, this cause came on to be heard, said plaintiff 

appearing by J. R. Shepley, esq., and J. W. Green, his attor- 

68 nevs, and the said defendants, by J. P. Usher and Chas. 
Monroe, Esqrs., their attorneys. 

And thereupon said plaintiff moved the court for leave to dis- 
miss his action as set forth in his said petition filed herein without 
prejudice to bringing a new action thereon, and thereupon said de- 
fendant, the k. P. Railway Company, moved the court that the 
pleading of said defendant filed herein shall be taken, considered, 


44 THE KANSAS PACIFIC RAILWAY COMPANY VS. 


and adjudged as a counter-claim against said plaintiff, and that 
said defendant have the right of proceeding to the trial of its claim, 
as set forth in its said pleading, which sald motion was argued by 
counsel. Upon consideration whereof it is ordered, adjudged, and 
decreed that the plaintiff herein be allowed to dismiss his said 
action, and that the same is hereby dismissed without prejudice to 
said plaintiff bringing a new action upon his said cause of action. 

It is further adjudged and decreed that the pleadings herein of 
said def’t, K. P. R. Co., sets forth a cause of action in favor of said 
defendant and against said plaintiff, and sets forth and is in form 
a counter-claim in favor of said defendant and against said plain- 
tiff, and that said defendant should have a right of trial on its said 
counter-claim. 

It is therefore ordered that said cause be set down for trial on 
the counter-claim presented by said defendant against said plain- 
tiff; to which decision and ruling of the court, on the motion of 
defendant, said plaintiff then and there excepted and still excepts. 

It is further ordered by the court that the hearing and trial of 
said counter-claim be continued until the next term of this court, 
and that said plaintiff have until the Ist day of August, A. D. 1880, 
to amend his reply. 

Afterward, on the 18th day of June, A. D. 1880, in the office of 

the clerk of said court, was filed the “ dismissal of cause by 
69 plaintiff,” and is in words and figures as follows, to wit: 


In the District Court, Douglas County, State of Kansas. 


BENJAMIN W. Lewis, Jr.., ) 
vs. - No. 4407. 
THe KANSAS Pactric RAILWAY ComMPANY et al. } 


And now comes Benjamin W. Lewis, Jr., the plaintiff, and in 
obedience to the Injunction upon him made by the circuit court of 
the United States in the decree rendered by said court on the 4th 
day of June, 1879, in the case of John A. Stewart against the Kan- 
sas Pacific Railway Company, said Benjamin W. Lewis, Cyrus B. 
Burnham, Henry M. Alexander, & The United States of America, 
which last-mentioned suit was commenced in the said cireuit court 
of the United States prior in time to the above-entitled cause in said 
district court of Douglas county, I, the said Benjamin W. Lewis, Jr., 
plaintiff in this suit, do dismiss this cause without prejudice to any 
other that may be hereafter commenced Ol) the causes of action sued 
on in said suit in said Douglas county. 


« ~ 


The said decree in said circuit court is in the words & figures fol- 
lowing, tO WIL: 


‘ 


At a stated term of the circuit court of the United States for the 
district of Kansas held at Leavenworth on Wednesday. the fourth 
day of June, eighteen hundred and seventy-nine. 

Present: Hon. C. G. Fuster. 
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Joun A. STEWART 
rs, 
Toe Kansas Pacrric Ratmpway Company, Bensamin W. Lewis, 
William Lewis, and Cyrus B. Burnham, Henry M. Alexander, and 
The United States of America. 


This cause coming on now to be heard upon bill, answers, 

70 and evidence, and after hearing counsel for the respective 

parties, V1Z.. Messrs. Hitceheock, Lubka and Player, for the 

complainant; Mr. Charles Monroe, for the railway company ; Mr. 

John R. Shepley, for Benjamin W. Lewis; Mr. James Taussig, for 

William J. Lewis and Cyrus b. Burnham, it is now ordered, ad- 
judge d, declared, and decreed by the court as follows: 

First. That by reason of the death of John Edgar Thomson, and 
subsequently of Matthew Baird, who was appointed trustee in his 
place, and the non-appointment of any successor of said Baird, and 
of the resignation of Adolphus Meier from his trusteeship and the 
acceptance thereof,and the hon-appointment of any trustee in his 
place, the complainant, John A. Stewart, has become and now is the 
sole remaining trustee under the indenture of mortgage and deed 
of trust, dated June twentieth, 1869, from the Kansas Pacifie Rail- 
way Company to John Edgar Thomson, Adolphus Meier, and John 
A. Stewart, trustees in the proceedings mentioned, and as such the 
said John A. Stewart is now solely vested with the said trust and 
the estate and rights originally vested in the said three trustees, but 
subject to have hereafter a trustee or trustees duly associated with 
him in ease of the = filling of the now existing vacancies in the 


trusteeships or either of them; and, eg motion of the Comp ylain- 
ant, this suit is naa as against the defe a or . He nry M. Alex- 
ander and the United States of America, with like effect as if they 


had not been made parties defendant. 
Second. That there have been duly issued and are now outstand- 
ing and secured by the said indenture of mortgage and deed of trust 
June 20th, 1869, six thousand three hundred and seventy-nine 
bonds, each for the principal sum of one thousand dollars ($1,000) 
and interest thereon, which are respectively outstanding in the 
hands of lawful holders thereof for value who are entitled, in respect 
thereof, LO the sé curity of the sald mortgage or deed ot trust, 
71 and there remains owing and unpaid upon each of said 
bonds the principal sum of one thousane dollars ($1,000), be- 
sides interest, but such principal is + yet due and payable, nor 
will the same be due and payable until May hirst, eighteen hundred 
and ninety-nine, unless before that time there shall be such an 
election making the same presently due and paynble, as by the 
terms and conditions of the said mortgage or deed oi trust securing 
the same is authorized in case of sixty days’ continued default in 
payment of the semi-annual interest to be declared and made by the 
holders of a majority in interest of the bonds secured by said in- 
denture, or by the trustee or trustees, subject to the direction and 
control in that behalf of such m: yority In interest. 
Third. That there remains owing and unpaid for deferred or 


se tp in aah 
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funded interest upon the said six thousand three hundred and 
S( venty-nine outstanding bonds secured by Si 1d inde nture of mort- 
yage and deed of trust the whole of the se mi-annual Interest Cou- 
pons thereon which fell due on November first, 1873, and May first, 


QF 7 } if .f 
1874, respectively, and one-half of the semi-annual interest COUPONS 


thereon which fell due on November first, 1874, May first and No- 
V ¢ m be I’ frst. LS7a., and May first and Nove mi be r first 187 O, respect- 
lv oy being in the whole one hundred and fifty-seven dollars and 
fifty cents per bond, and amounting altogether to one million four 
re: Anne six hundred and ninety-two onan and fifty cents 


($1 004.692.50), without reckoning any interest 1 pon the amount of 
such COUPONS % nd halves of COU PODS aiter tneir SE Vv. for whieh 
. ’ . ) | . ’ ; . 
amount of deferred or funded interests there have been issued bv 

Sisal i | . ’ ® ’ <<) " ’ say ] “y 7 , | oy sy Tf ’ 1 : t] ] ] , 
Sala railway COMPany, anda al now OULSLANGINGE 10 tne hands of 
. } +h s : } 
various holders who are entitled in respect thereof to the securit ty of 


ff 


,* ; ' r yer} ’ lon + ty " } | {) 
the ; sal morte@age or aeed Vv trust or June twentieth, Ldov. so- 


called interest certificates, promising lo pay on May lirst, elglit- 
} } ‘ , : 

een hundred and elghtv-six, the orien mount of such COUPONS 

‘? . yy + , ee  e. = ) . ‘ > , . 

and halves {ji COUPONS, res pet LIVeLYV. eee meanwhile tO pay perl- 

ond :? + +% | . ’ i] " y . . 

odically mcverest ohn such amount at the rate o SIX pel 

72 rannum.such interestin respect of the eertifieates} «| 

os ey j tL. perann iti. S itvil hit rest] .' SPP UI Lite Ut roune: Les ISSCC 


erate 1 9S aR er Me eM ponsfalling due November first, 1873, 
and May first, 1874, being payable yearly on each first day of No- 
vember, and the same being un] or from and including such interest 
payment on such certificates which fell due on November first, eight- 
een hundred and seventy-six, and such interest on the said certifi 
cates issued for the five unpaid halves of coupons above mentioned, 
be ne pi iyable Semi-annu all AY oneach first day of May and Nove in ber re- 
spective ly, id thesame being unpaid from and including the interest 
payment on such certificates which fell due on November first, 1876 
and the whole amount of interest which has fallen due and now 

ins due and unpaid upon all such interest certificates issued 
for such deferred and funded coupons and halves of coupons (with 
the addit ion there an amount of 17.00 inelude d in) il coupon 
for 19.60 which matured November 1. 1S76, attached to the funded 
interest certificate issued for the above-mentioned funded halves of 
the five upons which matured from November 1, 1874, to Novem- 
ber 1, pet , respectively, which amount of 17.50 represents mat one- 
half O the bond 1 COUPON maturing November i. LS7( », whie h, by the 
terms of the funding arrangement of 1874, was to cS paid at ma- 
turity, leaving the other half to be funded), amounts to two hundred 
and seventy-two thousand five hundred and ten dollars and eightv- 
eight cents ($272,510.88), without reckoning any interest on such 
interest on interest certificates or on said sum of $17.50 due twee 
ber l, 1876, trom the time when the same became due and payable 
and the original coupons and halves of coupons for. which said 
tificates were iss aad and now remain outstanding have not been 
cancelled, but have been deposited -in trust, with preservation of 


| 


their vitality and of Line ir | le 1} und r thre ; a to be resorted to 


—s 
the 


COU 


i 
) 
| 
4 


. 


in case of need for the security and payment of the amount of such 


, 


BENJAMIN W. LEWIS, JR. 47 


interest certificates, which latter are re ox sentative certificates, 
re: and SO repr sent and stand for thi original coupons and 

halves of coupons for which they were issued, such repre- 
sentative certificates being by their terms liable to become due and 
payable before the time therein primarily fixed for their payment 
in Case of certain specified default 1 thre pray thie nit of the interest 
coupons on such interest certifieates. 

And there is owing and unpaid and now presently due and pay- 
able for unfunded interest upon the said six thousand three hun- 
dred and seventy-nine bonds secured by said indenture of mortgage 
and deed of trust the whole of the semi-annual interest coupons 
thereon which fell due on May Ist, 1877, and May Ist, 1878, and 
November Ist. 1878, and one-half of the semi-annual interest cou- 
pon thereon which fell due on November Ist, 1877, being in the 
whole one hundred and twenty-two dollars and fifty cents ($122.50) 


* : . . ; , . 
} 7) y* } . ‘)} ' ' ) iy ‘ ' 4 ’ : ’ . , 
Corie thousand mour hundred and twenpntv-sevel lOollars and fitty cents 
wi soar F — : . ] : . ~~ — ‘ _ ' 
(S781.427.50). without reckoning any interest upon the amount of 
nel upons and halves of coupons after their maturity, which due 
SUC? COUDOND ana raiveé yi Uy i if Liit biel l] . iit I Lit 
anc 17) Bre } Y) ana haly r ott? ns HI rITals line , t} " 
ahiiGi Ubpala Coupons ang mMiiVes Ul COUPDOTI ure OULSLAl! lng IT) Ube 


} } af : : . . 
Hands of divers hoider’rs, who are entitied in respect thereof to the 


security oF the sala mortgage or deed | rus f June twentieth, 
LS6Y 
' coe : aa ; | : 
Fourth. Thatforthe respectiveamountsa ve ad] rdged to be owing 
; 7 . ° , 
: , ' . # 7 ’ ' . ’ ' ' 7 ’ ‘ . ‘ H 
and unpaid and astoa portion thereof now due and pavable and as to 
a ‘ + . 
} .% - ’ site ss " ‘ 
the otner portion thereof vet to becom: au | | pavable—that 1S to 
; ‘ S « . 
’ . . *s} * ’ 
Say. thre Siiid principal sum of SIX mN)ii110nN three nul dred and seventy- 


} } >} . , fe oprry . . : ¥ 
nine thousand dollars (S86.579.000) owing and unpaid. not vet due 


4 | 4 ? : } ' . 
ana pavavbie, pul hi reaiter to become queandad pavablie tor the prinecl- 
pial OF Lie Silda SLX thousand three hundred and seventy-nine bonds. 


, . ; . : 1 ' ' : ) , 
‘ . ‘ ; ‘ > it , ,% : ’ ; | . ' Jt. ‘ 
Ana riie siiiti Sut O] Olle PTL IOd) ihOuT pitytais (] SIX h mMared and 


ninety-two dollars and fifty cents ($1.004.692.50) owing and unpaid. 

and hereafter to become dueund } . pon the said inter- 
74 est certificates representing and standing for the said deferred 

and tunded interest coupons, and the said sum of two hun- 
dred and seventy-two thousand five hundred and ten dollars and 
ejohtv-eight cents (8272.510.88) now 1n arrear and presently due and 
payable for interest fallen duc upon such interest certificates, includ- 
ing the sums of seventeen dollars and filty « ts ($17.50) before men- 
tioned in that behalf and the sald sum ol seven hundred and eighty- 


: ’ ’ | 
; 


one thousand four hundred and twent: sevel iollars and fifty cents 
($781,427.50) now in arrear and presently due and payable for un- 
ed interest upon said six thousand three hundred and seventy- 
nine Vol ls re spectiv lV, Ais likewise ror su t) marcel inte rest as hie re- 
after shall accrue or become due and payable upon the said six 


thousand three hundred and seventv-nine bonds and upon the said 
| . — 
funded interest which such in- 


, 
; 


interest certificates or the deferred or 

terest certinecates repre sent and stand for—the holders of the said SIX 
thie usand three hundred and seventy-nine ponds and of the said in- 
terest certificates and of the funded or deferred interest coupons rep- 
Pest nted by them,and the holders of said unfunded interest COUPONS 
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now 1n arrear respectively, and the complainant as trustees for such 
respective holders of such bonds, interest certificates, and funded or 
deferred coupons, and coupons unfunded and in arrear have a valid 
and subsisting mortgage lien under and by virtue of the said inden- 
ture of the mort image and deed of trust dated June twentieth, L869, 
upon all and singular the railroad appurtenances and equipment 
and other prope rties, interests, franchises, rights, and things described 
or mentioned in said indenture of mortgage and deed of trust, and 
thereby mortgaged or conveyed in trust or purporting so to be 
for all such amounts adjudged to be now owing and unpaid, 
and for all such amounts now due and payable or hereafter to 
become due and payable to such parties respectively, as afore- 
said, including all the interest heréafter to accrue or become 
due and payable thereupon or in respect thereof, and that 
sald mortgage ie n above adjudged in favor of the holders of 
said bonds, interest certificates,and funded or deferred COUPONS 
represented by them, and coupons unfunded and in arrear, and of 
the complainant as trustee for such parties respectively as aforesaid, 
1s prior and paramount to — and any and every lien or claim 
| 1 pl rtenances and other properties, inte rests, 


i 


(Oo 


upon the same railroad : 
franchises, rights, and things or any of the same or any part or por- 
tion thereof or of aus or athena them, under 01 DY virtue of the In-. 
denture of mortgage in the pleadings mentioned, commonly and 
hereinafter called the funding mortgage, be — date October second, 
1876, made and executed by the Kansas Pacific Railway Company 
to the defendants, William J. Lewis and ¢ yru : B. Burnham, and is 
likewise prior and paramount to all and any te every lien or claim 
upon the same railroad appurtenances and equipments and other 
properties, franchises, rights, and things, or any of the same or any 
portion Or portions t thereof or of any or either of the same, under or by 
virtue of the indenture of mortgage in the pleadings mentioned, 
commonly and hereinafter called the income mortgage, the same 
be aring date July first, 1866, and being mad by the Kansas Pacific 
Railway Company under its former title of Union Pacific Railway 
Company, Eastern Division, to Carlos 8. Greeley and Adolphus 
Meier, as trustees, under which income mortgage the defendant, 
Benjamin W. Lewis,is now sole trustee in place and stead of the 
original trustees therein, saving and excepting only such rights as 
under and In virtue of said income mortgage may exist in favor of 
the holders of the income bonds issued thereunder and now out- 
standing to the amount of two hundred and sixty-three thousand 
and seven hundred dollars ($263,700) of principal, commonly and 
hereinafter called unsubordinated income bonds, being such bonds 
on which has net been placed the stamp declaring the same to be 
subordinated to the lien created by the aforesaid indenture 
76 of mortgage and deed of trust dated June twentieth, 1869, 
and which Jast-mentioned indenture of mortgage and deed 
of trust is commonly known and hereinafter designated as the Den- 
ver extension mortgage, which said $263,700 of unsubordinated in- 
come bonds and any interest which may be due and payable thereon 
have and are a prior and paramount lien upon the property covered 
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by said income mortgage to the lien created by said indenture of 
mortgage and deed of trust dated June 20th, 1869, but it is expressly 
declared and adjudged that, so far as respects all the other bonds 
issued under said income mortgage Upor which the stamp aforesaid 
has been placed and which are commonly and hereinafter called 
subordinated.income bonds—that is to Say, all said bonds issued 
under said income mortgage, excepting said amount of two hundred 
and sixty-three thousand and seven hundred dollars ($263,700) of 
unsubordinated income bonds—the said incom: mortgage and its 
lien is legally subordinate, as aforesaid, to the said Denver exten- 
sion mortgage and to the prior and paramount rights and hens 
herein adjudged in favor of the bondholders, coupon-holders, in- 
terest-certificates holders, and trustees under said Denver extension 
mortgage, and the said William J. Lewis and Cyrus Bb. Burnham, 
us trustees under said funding mortgage, and their successors and 
all persons claiming under them are hereby perpetually enjoined 
and restrained from taking any legal proceeding otherwise than by 
sult in this court, to which the trustee or trustees for the time being 
of the said Denver extension mortgage shall be duly made parities 
defendants, for the enforcement of said funding 


y mortgage as against 


any of the prope rty, franchises, rights, or things COV red by Or @Cltl- 
braced in said Denver extension mortgage and from taking — In 
any suit or in anywise any proceeding which shall not expressly 
recognize, admit, and o1lve effect to such. prior and paramount hen 
under the Denver extension mortgage, as hereinbefore adjudged, 
and the said Benjamin W. Lewis, as trustee under the said in- 
1% come mortgage, and his successors and all claiming under him, 
is and are hereby perpetually enjoined and restrained from 
taking or carrying on or continuing any legal proceeding otherwise 
than by sult in this court, to which the trustee or trustees, for the 
Line being, of the Denver extension Mortgage shall be duly made 
parties defendant, for the enforcement of such Income mortgage, or 
the assertion of any rights thereunder as against any of the prop- 
erty, franchises, rights, or things covered by or embraced in said 
Denver extension mortgage, and from taking In any suit or In any- 
wise any proceeding which shall not expressly recognize, admit, 
and give effect to such prior and paramount lien under the Denver 
extension mortgage as is hereinbefore adjudged and declared, saving 
only such rights, if any, as-may appertain to the holders of said un- 
subordinated income bonds. amounting tO tWO hundred and SLXty- 
three thousand and seven hundred dollars ($265,700) of principal. 
Fifth. That the defendant, The Kansas Pacific Railway Company, 
| within twenty davs after the entry of this decree pay 
1+ paid the amounts here In be bore ad udged LO be now 
presently due and payable and to be secured under the indenture 
of mortgage and deed of trust aforesaid—that 1s 0 Say, the sum 
of seven hundred and eighty-one thousand four hundred and 
twenty-seven dollars and fifty cents ($781,427.50) due and in arrear 
on or for said unfunded interest coupons on said six thousand three 
hundred and seventy-nine bonds, and the sum of two hun- 
dred and seventy-two thousand five hundred and ten dollars and 
i—149 


do and shal 
or cause to 
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eighty-eight cents ($272,510.88) due and in arrear for interest 
upon sald interest certificates rep rest nti Oo di terre d or funded 
interest on said bonds, including the said sums of $17.50 before 
mentioned in that behalf, which pavinernt shall be so made by 
said railway company by paying over such amounts under the 
direction of the complainant tothe United States ‘Trust Company 
of New York, to be by said company ap plied io paying and 
18 taking up from the respective holders thereof or such of them 
as will consent to receive the same and surr nder the coupons 
under the terms and conditions hereinafter mentioned in that behalf 
such unfounded COUpPOns In arrear and pod ge for such interest 
in arrear on such interest certificates, including the coupons repre- 
senting sald sutin of seventeen dollars and fifty cents ($17.50) before 
mentioned in that behalf, and thereupon cancelling such coupons so 
paid and taken up. And, inasmuch as it is contemplated that the 
said two sums of seven hundred and eighty-on thousand four hun- 
dred and twenty-seven dollars and {fifty cents ($781,427.50) and two 
hundred and seventy-two thousand tive hundred and ten dollars 
and eighty-eight cents ($272,510.88) which the said railway company 
is above decreed presently t o pay will be advanced for or loaned 
to it for the purpose of meeting such payments by certain parties 
interested in said company, but not person ally liable for its obliga- 
tions under the expectations that the holders of the unfunded bond 
coupons and halves of coupons and of the overdue coupons of in- 
terest certificates on which it is to be applicable will consent to re- 
celve, In satisfaction of such overdue COUPONS and halves of COUPONS, 
whether of bonds or interest certificates, the amount of the face 
thereof, and thereupon surrender such coupons and halves of cou- 
pons as extinguished and cancelled, not making but relinquishing 
any claim for interest upon the amount of see overdue coupons and 
halves of coupons after maturit, vy,and thatin re spec tof all the Suins so 
paid for back interest, except ing sums paid for the three years back 
interest. upon the interest certificates representing the bond coupons 
for thirty-five dollars ($35), each due November Ist, 1873, and May 
Ist, 1874, and which interest certificates are cot monly designated 
as certificates A and AA, the parties to whom such back interest 
shall be so paid shall, for and in respect of each sum of one hundred and 
fifty-two dollars and sixty-two cents ($152.62) which shall be so 
79 paid to them re spectively for back interest, give or have al- 
ready given, their assent, as holders, respectively, ite e of the 
said Denver oxtension bonds for one thousand ($1,000) dollars, with 
all the coupons thereon maturing on and after January 1st, 187! 
and as holder of one funded interest certificate for eighty-seven dol- 
lars and fifty cents ($87.50), representing the funded halves of the 
five coupons upon one such bond which matured from November Ist, 
1874, to November Ist, 1876, both inclusive, tothetermsand conditions 
of the bondholders’ agreement, dated April ninth, 1879, made between 
the Kansas Pacific Railway Company and certain of its bondholders, 
which is deposited with the United States Trust Company of New Y ork, 
and as such bondholders became, or have become, parties to said 
bondholders’ agreement by subscribing the same, and that in respect 
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of the sums so paid for the said three years’ — ey upon the 
suid interest certificates, designated as A and , the parties re- 
celving such payments shall, as holders of the nid interest certifi- 
eates A and AA, on which they so received the back interest, assent, 
yr have assented, to the said bondholders’ agreement, and become, 
or have become, parties thereto by sul bscribing the Sume, the more 
material terms and conditions of the said bondholders’ agreement 
beiny us follows, viz: The reduction of the rate of interest on said 
bonds from and after January first, 1879, from seven per cent. to six 
per cent. per annum, the waiver of any right on behalf of such as- 
senting bondholders to declare or cause the principal of such bonds 
respectively to be now presently due and payable by reason of any 
default in interest which has heretofore occurred, the agreement to 
accept the payment of fifty dollars on November first, 1879, ” full 
satisfaction and discharge of the two bond coupons for thirty-five 
dollars ($35), each due May first and November first, 1879, sew the 
waiver of the right to declare or treat the capital of the now outstand- 
ing interest certificates ianeeaniina the funded or deferred interest 
held by the subscribers to said agreement respectively as presently 
due and pavable by reason of any default which has heretofore 

S() occurred in payment of interest on such interest certificates, 
it is hereby decreed and directed that in making payment 

1d distribution of the above-mentioned sums of seven hundred 
nd eighty-one thousand four hundred and Lwenty-sevelh dollars 
and fifty cents ($751,427.50) and two hundred and seventy- two thou- 
sand five hundred and ten dollarsand eighty eight cents ($272,510.88), 
above dire cle 7 to be pi o Lo it in the se ttle me nt of ove rdue inte rest as 
aforesaid, the sar | The | ‘hited States Trust C On pany do for the present 
make such payments 1n settlement of such over camel halves 
of cor upous whetheron bondsor interest certificat sas aforesaid, to such 
parti s0 nly is will consent to accept the sam«e and surrender the cou- 
pons and halves of coupons to the amount paid, with waiver and re- 
linguiel hment as aforesaid of any claim for Interest on the amount of 
such coupons after their maturity, and as shall further give or have 
c1lven thre Ir assents and become subscribers LO the said bondhol lers’ 
agreement, as holders of the amounts of bonds and interest certificates 
resp ctive ly in sueh it yroportion to the re spective amounts so paid LO 
the hi re spective ly for bue k interest as are above recited to be in- 
tended or contemplated In that be half, and that as to the residue of 
said HMount In the hands of the L nited States Trust Company for 
distribution and payment, which the parties who would otherwise 
be entitled to receive the same decline to accept upon and with such 
terms and conditions, the said The United States Trust Company 
withhold. such amounts from present payments and application, 
and retain the same in their hands subject to the future orders and 
directions of this court In respect thereof, leave being given to the 
varties from whom the same ts so withheld on account of such re- 


’ 
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usual On their part as to the terms ot acce] tance to apply Lo this 


court upon petition and on notice to the complainant and the said 
rallwayv COL pany for such order and direction in respect LO the 
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payment or on thereof and the terms and conditions 
oo | on which they shall be allowed to receive the same as they 


ii. may be equitably entitled to and as this court may see fit to 
| direct. 

And in ease the said railway company shall fail to make or cause 
such payment to be made to the United States Trust ce with- 
in the said twenty days, then allkand singular the railroad appur- 
tenances and anita t,and all the other properties, franchises, 
rights, and things embraced in and covered by the said Denver ex- 
tension mortgage, save and except the lands not forming part of the 
railroad or roadway and appurtenances acquils d or to be aeqgurre “ 
by the said railway COnIpan under and in pursuance of the land 
grant from Congress in aid of the construction of said road, shall : 
sold at public auction to the highest bidder at the city of Topeka, 
the State of Kansas. by or under the direction of =: tal ¥ Dillon. 
Ksq., a master of this court, who is hereby appointed to make such 
sale in Case the Sarne has tO be so made that Si id master gi 1) ub lie 
notice ao time and place of such sale by publishing the same for 
not less than four weeks — to the sale, not less than twice In each 
week, in two newspapers published in the State of Kansas and two 
newspapers published in the ‘ety of New York, and in such other 
manner, if any, as may be required by law, and that the master as a 
condition of the sale require the purchaser or purchasers to pay to 
the auaeee upon the property being struck down and sold to him or 
them a deposit, to be fixed by the master, of not less than five nor 
more than ten per cent. of the amount of the bid, to be apphed upon 
account of the purch lase Upon its compl tion: that after making such 4 
sale the master make report thereof to this court, and that after an 
order shall have been made by this court confirming the sale the 
master execute and deliver to the purchas ror pur aie a deed of 
conveyance of the premises and properties, franchises, rights, and in- 

terests so sold, which it is sales d and decreed shall be Op- 

52 erative and effectual to convey to and vest in said purchaser 

or purchasers the premises and prop rti S, franchises, rights, 

and interests SO sold. and al! tbe « state, rights. and inte rests therein or 

claims thereon of all and each orany of the parties to this action, and 

of all parties holding or claiming under them or any of them sub- 

sequent to the commencement of this suit, and by such sale and con- 

veyance all the equity of redemption and right, title, and interest 

whatever of all and each of the parties holding or claiming under 

‘them subsequently to the commencemert of this suit as purchasers 
Incumbrances or otherwise soever of or to or in respect of the prem- 7 

ises, properties, franchises, rights, and things so sold and conveyed 

shall be asolutely and forever barred and foreclosed, saving and ex- 

cepting, however, such rights as may appertain to the bolders of said 

unstamped income bonds, amounting’to two hundred and sixty-three 

thousand and seven hundred dollars ($263.700). and of the trustee of 

said Income mortgage In their behalf and upon the execution and de- 

; livery of such deed of conveyance as aforesaid the purchaser or pur- 

chasers shal] be let into possession of the premises and properties, 

| franchises, rights, and interests so sold and conveyed, and the defend- 
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ants in this action and all parties claiming under them, or any of 
them, subsequently to the commencement of this action who may be 
in possession of the same or any part thereof, as well as the receiver 
in this suit in respect of any possession he may then hold, shall and 
hereby are respectively directed to deliver up such possession to the 
said purchaser or pur ‘hasers, and in case of failure to do so the pur- 
chaser or purchasers will be entitled to the aid of this court by writ 
of assistance or uther appropriate means to put him or them in 
possession. And in case of such saleand conveyance being so made the 
master shall ree ive the purchase-money,and after paying thereout his 
own feesand charges and the ex penses attending the sale, and such sums 

asthecourtshall, by future order, direct to be paid primarily out 
3 of such proceeds for taxes or other lens or charges on the prop- 

rty sold, having priority over the Denver extension mort- 


St 


{ 

pare, shal] apply the proceeds of such sale Lo or in equal iL 0 rala 
roportion, so far as the same will go, towards the payment of all 
sums then owing or unpaid for principal or interest upon the bonds 
secured by said Denver extension mortgage, whether the same be 

| payable or yet to become due and payable, to all the 
parties rs spectively entitled Ld) recelve Sil h principal or interest 
without preference or priority as between them, or of Interest over 
al, or vice versa, and whether such sums be so due to them 


prin L}) 

respectively upon the bonds or Upon Line Interest Ct rtificates reb- 
| > > , ; : . : ” 

resenting them, but making any revate or tnterest which may be 


if there be any proper case for such rebate, viz., of paying 
before due a sum not running at interest, 1f any such sum there 
be mcr’ nt of all such principal 
'V d Di uver extension mort- 


should and if, after making fu 


? 
' 
| 
, 
and interest upon the bonds secured | 
; 


" ' ;¥ } 1 
gage, there shall remain a surph us of ng proceeds of such sale the 
master shall bring such surplus into court to be su ibseq ue ntly ap- 
] } } ] , 1] } P 
plied and disposed of as the court shall direct, and in m: aking any 


payments as before directed for principal or interest upon such bonds, 
coupons, or geen certificates secured by the Denver extension 
mortgage the master, if he makes a full payment, shall take up and 
cancel the bonds, mania and interest certificates with the original 
coupons represented by them, and if he makes only partial pay- 
ment shall cause the amount of such payment to be stamped upon 
the securities so partially paid, and in such latter case shall take a 
dup licate receipt for the payment. And it is hereby adjudged and 
dec reed as a reason, in CHuSe of such sale taking place, for directing 
present payment of the amounts secured by the said mortgage, 
though not vet due, in full or so tar f rth as the proceeds of the 
sale will suffice therefor, t hat the mortgaged property directed to 
be sold is an entirety which cannot be separated or sold in 
84 parcels without very great prejudice and loss, nor without 

sacrifice of a large proportion of the actual and intrinsic 


and salable value thereof as an entirety. 

The premises, properties, franchises, rights, and interests above 
decreed to be sold Upor the contingency in that behalf above pro- 
vided are described from the said indenture of mortgage or deed of 
trust as follows—that is to say: 
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All and singular the railroads and telegraph line or lines of the 
Kansas Pacific Railway Company constructed or to be constructed 
upon or over the line or route in the said indenture of mortgage 
mentioned, viz., from the Missouri river at the mouth of the Kan- 
sas river, on the south side thereof, and from Wyandotte to Denver, 
in Colorado; and the branch roads in the said indenture of mort- 
gage mentioned, viz., from Leavenworth to a junction on the main 
line near Lawrence; and also all the lands, tenements, and heredita- 
ments acquired or appropriated and which may hereafter be ac- 
quired or appropriated for the purpose of a right of way for said 
railway, and all the easements and appurtenances thereunto belong- 
ing or in anywise appertaining, and all railways, ways, and rights 
of way, depot grounds, tracks, bridges, viaducts, culverts, fences, and 
other structures, depots, station-houses, engine-houses, car-houses, 
freight-houses, wood-houses, warehouses, machine-shops, workshops, 
superstructures, erections, and fixtures, whether now held or here- 
after at any time acquired, for the use of said railway or in connec- 
tion therewith or the business thereof; also all locomotives, tenders, 
cars, and other rolling-stock or equipment, and all rails, ties, chairs, 
and machinery, tools, implements, fuel, and materials whatsoever for 


‘or in respect of the constructing, operating, repairing, or replacing 


said railway or any part thereof, or convenient or necessary for use 
for the purposes thereof, whether held and owned at the time of the 

making of said mortgage or thereafter acquired by said Kan- 
85 sas Pacific Railway Company, or by the receiver or receivers 

thereof, together with all the equipments or appurtenances 
whatsoever thereunto belonging, whether then held or thereafter ac- 
quired, and all franchises connected with or relating to said railway 
and said line or lines of telegraph, or the construction, maintenance, 
or use thereof, then held or thereafter acquired by said Kansas Pa- 
cific Railway Company, and all corporate franchises of any nature 
relating thereto, including the franchise to bea corporation and op- 
erate said railway, which were then or thereafter possessed or exer- 
cised by the said Kansas Pacific Railway Company, together with 
all and singular the endowments, income, and. advantages, tene- 
ments, hereditaments, and appurtenances to the above-mentioned 
lands, railroad premises, or property belonging or in anywise apper- 
taining, and the reversion and reversions, rei 1ainder and remainders, 
tolls, incomes, rents, issues, and profits thereof; and also the estate, 
right, title, interest, property, possession, claim, and demand what- 
soever, as well in law as in equity, present or prospective, of the said 
Kansas Pacific Railway Company of, in, and to the same and every 
part and parcel thereof, with the ajpurtenances thereunto belong- 
ing. 

It is hereby provided and expressly declared that the residue of 
the premises embraced in and conveyed by the said indenture of 
mortgage and deed of trust of June twentieth, 1869, and which are 
not to be included in the sale hereby directed—that is to say, the 
lands not forming a part of the roadway or appurtenant thereto, to 
which the said The Kansas Pacific Railway Company became en- 
titled under and by virtue of the land grants of the Congress of the 
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United States, in the said indenture of mortgage mentioned or refucred 
to, are to remain unaffected by this decree, and the said lands and 
the proceeds thereof are to be held, (sposed of, and applied by the 
complainant and his successors or successor in the trust, and his as- 

sociate trustee or trustees, if any such there shall at any time 
S6 hereafter be, under al d in accordance with the terms and pro- 

visions of the said indenture of mortgage or deed of trust in 
that behalf as fully and completely as if this decree had not been 
made and this suit had not been instituted. 

Sixth. That in case the defendant, The Kansas Pacific Railway 
Company, shall pay or cause to be paid over to the United States 
Trust Company the sums of seven hundred and eighty-one thousand 
four hundred and twenty-seven dollars and fifty cents ($781,427.50) 
and two hundred and seventy-two thousand five hundred and ten 
dollars and eighty-eight cents ($272,510.88), hereinbefore ordered to 
be si paid within twenty days, to be applied as aforesaid to the pave 
ment of the said amounts which are secured under said mortgage to 
the complainant, and now presently due and payable as aforesaid, 
this decree shall stand as a security to the complainant as trustee, 
and his successor or successors and his associate or associates, if any, 
in the trust, and to the holders for the time being of the bonds, 
coupons, and interest certificates entitled to the benefit of the security 
of said mortgage for the due payment and dis hargeof all sumsof prin- 
cipal and interest subsequently becoming or being due and payable, 
and entitled to the benefit of the security of the said indenture of 
mortgage and deed of trust, whereof the complainant Is now trustee, 
and to such end and effect as that, in case any of such sums which 
shall subsequently become or be due and payable shall remain in 
arrear and In default, subsequent proceedings may be taken as upon 
the foot of this decree and in manner hereinafter provided for en- 
forcing the lien and security of said indenture or mortgage and deed 
of trust for the security and satisfaction thereof by means of sale or 
renewal of receivership, or both, or otherwise, as hereinafter pro- 
vided. 

And it appearing to the court that arrangements have been made 
between the said The Kansas and Pacific Railway Company and the 
holders of a large majority in amount of the bounds & coupons 
& interest certificates secured under said Denver extension mortgage, 
by the terms of which arrangement said assenting bondholders, con- 

stituting more than the majority required for that purpose 
57 by the terms of the mortgage deed, agree upon compliance 

by the railway company with the primary conditions of such 
arrangement to waive and instruct the trustee to waive all present 
right on their part to declare and cause the principal of said Denver 
extension bonds to be presently due and payable by reason of such 
defaults as have hitherto occurred in respect of the payment of the 
interest thereon, and likewise to reduce the rate of interest from 
and after January first, eighteen hundred and seventy nine, upon 
the Denver extension bonds held by the bondhoiders assenting to 
such arrangement, from seven per cent. per annum to six per cent. 
per annum, and to waive and relinquish the two months’ interest 
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accrued on their said bonds from November first, 1878, to January 
first, 1879, and to receive, on November first, 1879, in full for two 
coupons on their said bonds maturing May first, 1579, and Novem- 
ber first, 1879, fifty dollars per bond, being interest at the rate of 
six’ per cent. per annum from January first, 157%), to November first, 
1879, and to waive, in respect of the interest certificates held by 
them, the right to declare or cause the principal of such certificates 
to be presently due by reason of such defaults as have hitherto oc- 
curred in respect to the payment of the interest thereon, and that, 
as part of the same arrangement, the said railway company has 
nade, executed, and delivered to said John A. Stewart, as sole re- 
maining trustee under said mortgage and deed of trust dated June 
twentieth, 1869, an instrument supplementary thereto dated April 
ninth, 1879, whereby said railway company agrees to pay to said 
John A. Stewart as such trustee, or his successors or successor, 
together with his or their associate or associates in the trust, 
if any there shall hereafter be, the sum of one hundred 
thousand dollars ($100,000) per year on the first day of July in 
‘each of the nine successive years commencing with and making 
such first payment on the first day of July, 1880, and_ there- 

after the sum of two hundred and _ fifty-five thousand 
88 dollars ($250,000) per year in each of the ten next suc- 

ceeding years—that is to say, from July first, 1889, to July 
Ist, 1898, both inclusive—by way of a sinking fund for the 
redemption and ultimate satisfaction of the prineipal of the said 
now outstanding Denver extension bonds and Denver-extension in- 
terest certificates, which sums thus paid to or for such sinking fund, 
with the income and increase derived therefrom and from the in- 
vestments and accumulations thereof, are to be applied by said 
trustees for the time being for the ultimate redemption of the princi- 
pal of said now outstanding Denver extension bonds and interest 
certificates In the manner and subject to the regulations and pro- 
visions in the said supplementary instrument declared and agreed 
in that behalf, a copy of which instrument is filed in this cause, and 
that further and as part of the same arrangement the said Kansas 
Pacific Railway Company has agreed with such bondholders who 
are parties to said arrangement that said railway company will 
upon the entry of this decree, or within twenty days thereafter, pay 
the sum of one hundred and twenty-five thousand dollars ($125.000) 
to Louis H. Meyer, August Rutten, and William Endicott, junior, a 
committee of three appointed by and having charge of the interest 
of certain of said Denver extension bondholders who have hereto- 
fore deposited their bonds for certain agreed purposes with the 
United States Trust Company of New York, which sum of one hun- 
dred and twenty-five thousand dollars ($125.000) is to be so paid by 
said railway company by depositing the same in the United States 
Trust Company of New York to the credit and subject to the order 
of said Louis H. Meyer, August Rutten, and William Endicott, junior, 
as such committee, and which sum of one hundred and twenty-five 
thousand dollars ($125.000) is to be used and applied by said eom- 
mittee in their discretion, subject only to such agreements or arrange- 
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ments in that behalf as they may heretofore or hereafter have en- 
tered into in meeting the following-named claims, charges, and 
expenses or such of the same or such part thereof as the committee 

shall deem fit or shall have agreed or arranged to pay out 
89 of the same—that is to say: the counsel fees and legal ex- 

penses of this suit on behalf of the complainant, John A. 
Stewart, as trustee, and on behalf of such of the bondholders and 
bondholders’ committee as have aided in the prosecution of this suit 
and in the protection, care, and charge of the interest of the Denver 
extension bondholders in respect of their bonds and the mortgage 
security therefor; the compensation and expenses up to this time and 
now remaining unpaid of John A. Stewart as trustee, as aforesaid ; the 


compensation and expenses of the said committee of three and like- 
wise of the general German mittee, of which Dr. Braunfels is 
chairma 1 as well tis the N , York comnitittee of nine, who have 


had care and charge of the interests of certain of the said Denver 
extension bondholders: the compensation and expenses of the 
United States Trust Company tor and in respect of their action 
under the arrangement upon which certain of the Denver extension 
bonds have been deposited with them and are held subject to the 
contro! of the said com mittee of three lor certain agreed purposes, 
and any other charges or expenses the providing for which ts or 
shall be within the duties or power of the said committee of three, 
it being understood and agreed that the said Kansas Pacifie Rail- 
way Company has and will have no right or title in anywise to in- 
terfere or concern itself with nor to call for any accounting cohncern- 
ing the use or application by said committee of three of said sum 
of one hundred and twenty-five thousand dollars ($125,000). 

Now, in pursuance of the arrangements aforesaid, it is further or- 
dered, adjudged, and decreed that the said The Kansas Pacifie Rail- 
way Company do, upon the entry of this decree, or within twenty 
days thereafter, pay or cause to be paid the said sum of one hun- 
dred and twenty-five thouSand dollars ($125,000) to said Louis H. 
Meyer, August Rutten, and William Endicott, junior, as such com- 
mittee, by depositing the same in the United States Trust Com- 

pany of New York to their credit, to their order, which 
90 sum, when so paid, shall be subject to be used and applied by 

said committee or their successors, in case any change shall 
take place in the composition of such comuinittee, for the uses and 
purposes and in the manner and subject to the provisions herein- 
before mentioned in that behalf. 

And it is further ordered, adjudged, and decreed that in ease the 
said Kansas Pacific Railway Company shall within twenty days from 
the entry of this decree pay, in compliance with the foregoing direc- 
tions in that behalf, the sums above deereed to be paid by it within 
such period—that is to say, the respective sums of seven hundred 
and eighty-one thousand four hundred and twenty-seven dollars and 
fifty cents ($781,427.50) and two hundred and seventy-two thousand 
five hundred and ten dollars and eighty-eight cents ($272,510.88) 
and one hundred and twenty-five thousand dollars ($125,000)—then, 
upon the completion of such payments by said railroad company, 

8—149 


sinner ecishicetamsaniti asta Ait A NAA ALAA: AN 


ai ERE He ow ¢ 


oo THE KANSAS PACIFIC RAILWAY COMPANY VS. 


the present receivership in this suit shall be terminated and dis- 
charged, and Sylvester T. Smith, the present receiver, shall there- 
upon surrender and deliver up to the Kansas Pacific Railway Com- 
pany the railroad, appurtenances, equipments, and all other the 
property held by him as receiver, excepting such cash balance as 
may be in his hands and exe: pting the lands held under the land 
prs int from © ONnLTess and not forming part of the said road or ap- 
purtenances, and which are embraced in the land trust created by 
the said indenture of mortgage and deed of trust of June 20, 1869, 
as to which lands SO embrace dim thr said land trust the recelver is 
to relinquish such lands to the trustee or trustees of said land trust 
so far as by the terms and conditions of the said land trust he or 
they may be entitled thereto, and to said railroad company such 
possession or control in tm: ag thre reot, 1 any, as by and under the 
terms and conditions of said indenture of June 20, 1869, said rail- 
way company may be ent itled unto; and said Sylvester ‘T. Smith 
shall also, without delay, render his accounts as receiver, 
91 which shall be referred to and passed by said Hiram P. Dil- 
lon. Ksq., as master, hereby cA] porte “«] for the purpose , and, 
upon the receiver's accounts being passed by said master and the 
master’s report thereon being approved by order of this court, the 
receiver shall pay over to the Kansas Pacific Railway Company such 
cash balance as by such accounts thus passed and approved as shall 
appear to be in his hands or due by him, and thereupon shall be 
discharged from future responsi bility or accountability as recelver, 
and his bond, with sureties given by him as security for the per- 
formance of his duties and for accounting as such receiver, shall be 
thereupon by the clerk of this court delivered up to him cancelled : 
Provided, howeve 7 Th atif at the time when it Is above directed 
that the receiver shall surrel ider and deliver up to the railway com- 
pany the property, other than cash on hand, embraced in the re- 
celve rship, the receiver shi 1 claim that the cash balance remaining 
In his h: inds Is not sutheient to cover any amount he nay claim LO 
be due to him from the trust { ind to inde mnify him against any out- 
standing responsibilities ag aa him: as such receiver, and if the 
suid railway Company shall not mak pr VISIONS satisfactory to him 
for meeting such indebtedness to him and for his indemnity against 
such responsibiliti 5, the sald recelver shall be entitled. before actu- 
ally surrendering or delivering Up, as aforesaid, the railroad and 
othe Tr prope rtuy € mbraced 1n) the recelversh Ip, t O ap yply LO this court 
by petition, upon notice to the railway company, setting forth his 
claims in respect of indebtedness and outst: anding responsibilities 
and the emebeist of cash in his hands, as nearly as may be, to the 
end that the court may fix and direct such further provision to be 
made, in cash or its equivalent, to cover the receiver's claims of in- 
debtedness against the trust and tor indemnifying him against out- 
standing responsibilities as to the court may seem fit. | 
And in case the Kansas Pacific Railway Company shall pay or 
cause to be paid the sums hereinbefore decreed to be now 
92 presently due and payable for interest upon said Denver ex- 
tension bonds and interest certificates, viz., the respective 
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sums of seven hundred and eighty-one thousand four hundred and 
twenty-seven dollars and fifty cents ($781,427.50) and two hundred 
and seventy-two thousand five hundred and ten dollars and eighty- 
eight cents ($272,510.88) and said sum of one hundred and twenty- 
five thousand dollars ($125,000) and consequently the provisions 
and direction hereinbefore contained for sale of the railroad and 
other mortgaged premises In order to raise the amount requisite to 
pay such sums respectively now due and payable shall fail of actual 
effect or cease to be operative and effective, or if in anywise it shall 
SO happ n that such sale above directed shall not tuke place, then 
it is further ordered, adjudged, anc decreed that this sult and the 
proceedings therein, including this decree, shall stand and be in 
furce and effect by way of security for and subject to be hereinafter 
proceeded with and upon for the collection and satisfaction of all 
such sums as at any time or from time to time hereafter may be- 
come or be due and payable for interest or principal, or both, upon 
any or all of the outstanding bonds, coupons, and interest certificates 
which are or shall be entitled to the benefit of the security of said 
Denver extension mortgage; an ab all’ me he realter, any such 
principal or interest shall become or be due and in arrear and 
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unpaid, and shall have remained in arrear for sixty days, and 
whether such interest be at the reduced rate of six per cent. toa 
bond or COUPOn holder whose sec uriti s are embraced in and subject 
to the arrangement for reduction of the rate of interest hereinbefore 


? 


mentioned or be at thi original rate of seven aps cent. to a bond or 
arrangement, the said ee John A renee trustee as 
aforesaid. or ie successor or successors in the trust. with his or their 


coupon hol , r whose securities are not subject to the effect of said 


associute trustee or trustees, if any such there be—that is 
93 to say, the trustee or trustees for the time being under the said 

Denver extension mortgage—shall be entitled to apply to this 
court as upon the foot of this decree, either by petition or as upon the 
the equity reserved or by supplemental bill, or in any other manner 
which may beappropriate for such rehiefand such rem dy or remedies 
as may if mace ease bi ap }) Prop riate for the seet rity of the respective 
holders of the Denver extension bonds and the coupons and interest 
certificates th reof respectively, and for the collection of such sums 
of interest or principal, or both, then due and in arrear, including the 
principal, if it shall then be legally due in consequence of election to 
that effect of a mi: jority in inte rest of the bondhold ’s, by reason of 
cl fault In interest occurring subseq ui ntly to this decree or otherwise, 
and also in case the arrears be not paid without a sale taking place 
for the collection of all sums then owing or unpaid upon such Den- 
ver extension bonds an ’ Interest certificates re a ctively, or either of 
them, although the same may then be not due, but yet to become 
due: and in su h case if it shall be proper, by reason of changes hav- 
ing subsequently to this decree taken place in either parties or legal 
interests, to bring before the court any new party or parties, either 
complainant or defendant, or both, or any supplemental matters to 
the end that all proper remedies may be afforded and all rights duly 
maintained, and a proper decree be made Upon the then existing 
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state of facts, such new party or parties and such supplemental -mat- 

ters may be brought before the court in this suit, by bie. yplemental 
bill or bills of that nature, or in such other manner or form as may 
be proper. 

And it is hereby declared and adjudged that.in any such case as 
aforesaid of interest or principal, or both, upon said Denver exten- 
sion bonds and coupons and interest certificates, or either of them, be- 
coming or being presently due and payableand remaining In arrear 

‘and UN pi aid for sixty d: ays as aliore said, the trustee or trustees 
04 for the time being of said Denver extension mortgage will, 

and shall be entitled, upon making application therefor, to 
the court to an order of this court in this suit renewing the re- 
ceivership of the said railroad and appurtenances and equipme nts 
and other mor caged premises and th income the reof, and to the 
appointment t of a new receiver of the same, with appropriate direc- 
tion to such receiver in that behalf, and likewise unless such arrears 
be then promptly paid Dy the said railway COMmMpany to a decree in 
this suit for the sale of the sald railroad appurt hances and equip- 
ments and other mortgaged properties, pre nises, franchises, rights, 
and interests by such master, and in such manner as the court may 
then appoint and direct, and for due application Oo! net proceeds of 
such sale to, or SO far as the same will rO towards the paviment and 
satisfaction of the principal and interest of said Denver extension 
bonds andéthe ee and interest certificates thereof, whether the 
saine be then presently due and payable or yet to become due and 
payable, and for foreclosure of the equity of redemption of the de- 
fendants respectively, and of all persons claiming or holding under 
them or any of them subsequently to the commencement of this 
suit in or 1n respect of what shall be sold with all other appropriate 
orders and directions in the premises, provided, however, that if 
any such sale be so decreed such sale shall not actually take nlace 
before the expiration of at least twelve months from the entry of 
such decree of sale, which period of di lay 1h} sale, In case of su bse- 
quent default as aforesaid, has now been fixed or agreed upon be- 
tween the parties to the arrangement hereinbefore mentioned, in 
order to afford to the said bondholders, In case of such contingency, 
adequate time for combining and arranging for the due protection 
of their interests as atfected by such sale; and in case at any time 
when, according to the foregoing provisions of this decree, the 
trustee or trustees for the time being of the Denver extension 

mortgage shall be entitled to apply for renewal of the re- 
95 ceivership and for the sale of the said ap purtenances and 

equipment and other mortgaged pre mises, prope rties, rights, 
and franchises oy reason of principal or interest being in arrear 
and remaining unpaid as aforesaid in said trustee or trustees, shall 
refuse or neglect to take such proceedings in that behalf as he or 
they shall be so authorized to t emg any bondholders or coupon or 
interest certificate hol le rs c ‘aiming » be agerie ve “| by suc h re ‘fusal 
or neglect of the trustees, may ee. snchitaiion to the court, upon 
due notice to all parties ‘to the suit, for leave to intervene in the 
suit and for such relief in that behalf as to the court may seem just 
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And itis further declared and adjudged that in case it shall, at 
any time hereafter, appear upon any contingency or event arising 
or being manifest that the reservations hereby made of rights and 
remedies on behalf of the holders of said Denver extension bonds, 
coupons, and interest certificates or of their trustee or trustees on 
their behalf for securing and collecting such amounts of interest 
or principal, or both, as hereinafter nay become or be due and in 
arrear to them, and as shall remain in default asaforesaid by means 
of such proceedings in this suit, and as Upon the foot of this decree, 
as are hereinbefore authorized, cannot be made practically available 
for the due protection and enforcement of the rights and equities of 
said parties in that behalf, this suit and decree shall not take away 
nor prejudice any equitable right which such trustee or trustees, or, 
in case of his or their refusal or negl et, such bondholders or cou- 
pons or interest- certificates holders may have to proceed by original 
suit in equity in this court, to which at “east the said railroad com- 
pany and the trustee or trustees for the time being of the Denver 
ex tension mortgage shall be parties, as wel] iis all other proper 
parties for the protection and due security and enforcement of the 

equitable rights and remedies of such bond, coupon, or cer- 
JO tificate holders or their trustee or trustees in their behalf In 

resp et of such amounts of prin Ipal or interest, or both, SO 
in arrear and Mn default. and the mortgage security therefor, and 
which it shall then be made to appear to the court cannot be justly 
and adequately done in this suit by proceedings as at the foot of 
this de cree as aforesaid. 

And it is further ordered, adjudged, and decreed that In case any 
decree shall hereafter be made adjudging any sum to be presently 
due and payable tothe holders of said unsubordinated income bonds 
and to have priority over the Denver extension mortgage upon any 
of the property covered by or embraced in that mortgage and direct- 
Ing a sale of any such property for. the satisfaction thereof of the 
said Kansas Pacific Railway Company or its successors shall not, 
within three months from the rendition of said decree, satisfy and 
discharge such decree, so as to relieve such property from Jeopardy 
of sale thereunder, the trustee or trustees for the time being of the 
Denver extension mortgage, or any of the bondholders, in case of 
their neglect, shall be thereupon entitled to apply for and obtain, 
Upon due notice to all proper parties, a rr newal of the receivership 
in this suit in order to raise funds from the income of the mortgaged 
premises for the satisfaction and discharge of the amount adjudged 
as such prior lien under the income mertgage, and to relieve such 
property from jeopardy of sale under such decree in like manner 
and with like effect, as fur as may be, as is provided in case ot de- 
fault in the payment of interest or principal hereafter becoming or 
being due which is secured by the Denver extension mortgage. 

And it is further declared and decreed that this decree is made 
without prejudice to such rights or equities, if any, as any of the 
holders of bonds, coupons, OF interest certificates secured under 
the Denver extension mortgage who may decline to assent to the 
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terms and conditions of the before-mentioned arrangement 
v7 between the Kansas Pacific Railway Company and the as- 
senting holders may have or be entitled to to have — any de- 
cree or provision made in their behalf beyond what is contained 
in this decree, and if any of such parties shall claim to be equitably 


entitled to have such further decree or provision made they may 
apply therefor to this court upon petition and upon notice to the 
respective parties to this suit for such further decree or relief in 
that behalf as may be proper. 

And it is further ordered and decreed that this decree 1s made 
without prejudice to any defence which the defendant company or 
the trustees of the funding mortgage and the bondholders secured 
thereby ay have to sald income mortgage and bonds. 

| C. G. FOSTER, Judge. 

Indorsed: No. 1894. U.S. circuit court for the district of Kan- 
sus. John A. Stewart vs. The Kansas Pacific Railway Company et al. 
Decree. Filed June 4, 1879. A.S. Thomas, clerk, by J. N. Strick- 
ler, deputy. B. W. Lewis, Jr., J. W. Green, att’ys lor pla: tiff. 

Indorsed : 4407. Benjamin W. Lewis, Jr., vs. The Kansas Pacific 
Railway Company et al. Dismissal of cause by plaintiff. Filed 
June 8, 1880. B. D. Palmer, clerk. 


And afterwards, to wit, on the 13th day of January, 1881, the plain- 
tiff filed his amended reply, which 1s in words and hgures following, 
to wit: 


In the District Court of Douglas County, State of Kansas. 
BENJAMIN W. Lewis. Jr.. vs. KANSAS PactFic RAILWAY COMPANY 


And now comes the said Benjamin W. Lewis, Jr., and by leave of 
the court files this his amended reply to the amended answer of said 
Kansas Pacific Railway Company and states: 

Ist. That he denies each and every the allegations in said amended 

answer of said company contained. 
JS 2nd. That at the time of the making of the agreements 

mentioned and set out in the amended and further answer of 
said company and annexed to said answer as Exhibit A & Exhibit 
B, as also at the time of the making of the agreement mentioned in 
said answer, as made by said defendant company on the Ist day of 
October, 1866, and annexed to said answer as Exhibit C, all the 
stockholders of said company, without exception, well knew of said 
agreements above mentioned and forming said Exhibits A, B, & C, 
and each of them assented thereto and approved of the same, and 
said Kansas Pacific Railway Company is estopped from now ques- 
tioning the legality or validity of said contracts set out in said ex- 
hibits or either of them. 

érd. That since the making of said income mortgage by said Kan- 
sas Pacific Railway Company, then called the Union Pacific Rail- 
way Company, Eastern Division, bearing date July Ist, 1866, down 
to the 4th day of June, 1879, the said Kansas Pacific Railway Com- 
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pany ratified, assented to, and set up said income mortgage and the 
bonds secured thereby, the said income mortgage as a good and valid 
deed and a subsisting incumbrance against said company and its 
property described therein, and the bonds secured thereby as good, 
valid, and binding obligations of said company, and that in various 
ways and at sundry times from the making and executing the same 
down to the 4th day of June, 1879; and particularly the said com- 
pany recognized, ratified, and affirmed said income mortgage and 
the bonds secured thereby by and in a certain mortgage deed of said 
company dated the twentieth day of June, 1569, made originally to 
J. Edgar Thompson, Adolphus Meier, and John A. Stewart, called 
the Denver extension mortgage. 

Ith. That after so great a lapse of time from the making of said 
income mortgage by said Kansas Pacific Railway Company and the 
disposing of said income bonds, shortly after the date thereof, before 

any action of said company alleging any supposed invalidity 
Jv of said income mortgage or the bonds secured thereby, that 

it would be grossly inequitable to allow said cobipany Lo ques- 
tion the same, and the said Lewis sets up and relies upon the great 
laches of said company in the premises as a full and perfect defence 
to the alleged counter-claim of said Kansas Pacific Railway Com- 
pany. 

5th. And for a further defence the said Benjamin W. Lewis, Jr., 
says that before he commenced this suit he was made party defend- 
ant in a suit brought in the cireuit court of the United States for the 
district of Kansas, as trustee of said income mortgage in and about 
the property mentioned in said income mortgage by Adolphus Meier 
and John A. Stewart originally, and continued in the name of John 
A. Stewart alone, against said Kansas Pacific Railway Company and 
others, and that in the course of the proceedings in said suit and on 
the 4th day of June, 1879, by the judgment and decree of said circuit 
court of the United States, the said Benjamin W. Lewis, Jr., was per- 
petually enjoined and restrained, as trustee, from taking, continuing, 
or carrying on any legal proceedings other than in the said ecireuit 
court of the United States in a suit in which the trustee or trustees 
of the Denver extension mortgage (to foreclose which said suit was 
brought) should be made parties defendant, and that in. pursuance 
thereof said Lewis did on the — day of June, 1880, dismiss this suit, 
and said Lewis sets up said injunction and said judgment issuing 
from said circuit court of the United States in said suit, in which said 
Kunsas Pacific Railway Company was a party defendant, as estopping 
said company from further prosecuting its alleged counter-claim after 
the dismissal of said suit by said Benjamin W. Lewis, Jr., against 
sald company. 

6th. And for a further defence the said Lewis states that the said 
bonds secured by the said income mortgage had been long before the 

institution of said suit of said Lewis against said Kansas Pacific 
100 Railway Company, and now are, held by divers innocent pur- 
chasers of the same from the persons to whom they were 
originally issued by said company for full value paid by said pur- 
chasers to said original holders without any knowledge or notice 
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that said bonds were issued without consideration or that they were 


not in all respects valid and lega! bonds of said company. 
J. W. GREEN, 


J. R. SHEPLEY, 
LUCIEN EATON; 
Attorneys of B. W. Lewis, Jr. 


Endorsed: 4407. District court, Douglas COUNTY. B. W. Lewis, 


Jr. vs. Kansas Pacific Railway Co. Amended reply. Filed Jan’y 13, 
1881. M. Summerfield, cl’k. 

Afterward, to wit, on said 13th day of January, 1881, the said 
plaintiff filed his petition, affidavit, and bond for the removal of this 
action to the circuit court of the United States for the district of Kan- 
sas in words and figures following, to wit: 

State of Kansas, District Court, Douglas County. 


BENJAMIN W. LEwIs, Ur.. 
44 fed 
DS. ? clive 


Ture Kansas Pactric RArILwAy ComMPANY. } 


To the district court of Douglas county, State of Kansas: 


Your petitioner, Benjamin:W. Lewis, Jr., respectfully shows_ that 
he is plaintiff in the foregoing-entitled suit, and that * ie same was 
by him commenced on or about: the. 29th day of June, A. D. 1878, 
in said court; that your petitioner was at the time of bringing said 
suit, and still is, a citizen of the State of Missouri and a resident 
thereof. 

Your petitioner further shows that there is and was at the time 
said suit was brought a controversy herein between your petitioner 

and said defendant. The Kansas Pacifie Railway Company, 
10] which was and is a citizen of the State of Kansas se a re ‘S1- 
dent thereof; that said action was brought by your petitioner 
for the purpose of e nforeing and foreclosing a cert iin income prong 
‘ the payment of cer- 


c 
‘ 
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gage mentioned in the petition and ot 
tain bonds therein m¢ ealadeiid. and the defendant therein seeks to 
have said mortgage and bonds annulled and the bonds surrendered 
to it; and that the matters in dispute in this suit exceed the sum of 
five hundred dollars, exclusive of costs. 

Your petitioner further re present s that this suit has not been tried, 
but is now pending for trial in the dis trict court of the State of Kan- 
sas for said county of Douglas, and that your petitioner desires to re- 
move the same into the circuit court of the United States for the dis- 
trict of Kansas, in pursuance of the act of Congress in that behalf 
provided, to wit, the Revised Statutes of the United States, section 
639, subdivision 3. 

Your petitioner further says that he has filed the affidavit required 
by the statute in such cases, and offers herewith his bond executed 
by Chas. Chadwick, of Lawrence, Kansas, as surety, together with 
Lucien Eaton, in the penal sum of two hundred and fifty dollars, con- 
ditioned as by said act of Congress required. 


entore] li 
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Your petitioner therefore prays that said bond may be accepted as 
good and sufficient, according to said act of Congress, and that said 
suit may be removed into the next-eircuit court of the United States 
in and for suid district of Kansas, pursuant to the act aforesaid of 
Congress in such case made and provid d, and that no further pro- 
ceedings may be had therein in this court. 

And your petitioner will ever pray, &c., &c., 

6b. W. LEWIS, JR. 
JOHN R. SHEPLEY, Altorney. | 


Endorsed : 4407.: State of Kansas, Douglas county. B. W. 
LO2 Lewis Jr., vs. Kansas Pacific Railway Company. Petition by 
plaintill for removal LO L. Ss. ©. court riled Jan’y LS, ISS]. 

M. Summerfield, el’k. 


A flidarit. 
In the District Court, Douglas County, State of Kansas. 


BENJAMIN W. Lewrss, Plaintiff. 
vs. 


THe Kansas Pactric Ratrtway Company, Defendant. 


STATE OF MISSOURI, 
City ot NZ. Louis. } 


oOo 
ey « 


I, Benjamin W. Lewis, being duly sworn, do say that I am the 
plaintifl in the above-entitled cause; that I have reason to believe 
and do believe that from prejudice and local influence I will not be 
able to obtain justice in said State court. 


B. W. LEWIS. 


Subscribed by said Benjamin Lewis in my presence and by him 
sworn to before me, at said city of St. Louis, this 23rd day of De- 
Cc mber. A 1). ISSO. ils witness ny hand and ofticial seal. 

Qualified August 20th, 1878, for a term ending Aug. 20th, 1582. 

[L. s.] MIL GESSLER, 
Notary Public, ¢ ty of St. Louis, Mo. 


Endors¢ d * 4407. State of Kansas, Douglas county, district court. 
B. W. Lewis vs. Kansas Pacific Railway Co. Affidavit for removal. 


Filed Jan’y 13, 1881. M. Summerfield, el’k. 


Know all men by these presents that we, Benjamin W. Lewis, Jr., 
as principal, and Lucien Eaton and Chas. Chadwick, as sureties, are 
held and firmly bound unto the Kansas Pacific Railway Company 
in the penal sum of two hundred and fifty dollars, lawful money of 
the United States; for the payment of which, well and truly to be 
made, we bind ourselves, jointly & severally, by these presents. 

The condition of this obligation is such that if Benjamin W. 
Lewis, Jr., shall enter and file or cause to be entered and filed in the 

next circuit court of the United States in and for the district of 

103 Kansas, on the first day of its session, copies of -all process-, 

pleadings, depositions, testimony, and other proceedings in a 
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certain suit now pending in the district court of Douglas county and 
State of Kansas, in which Benjamin W. Lewis, Jr., is: plaintiff and 
Tire Kansas Pacific Railway Company is defendant, and shall do 
such other appropriate acts as by the act of Congress in that behalf 
are required to be done upon the removal of such suit from said 
State court into said United States court, then this obligation to be 
void; otherwise of full force. 
Dated January 10th, A. D. 1881. 


B. W. LEWIS, Jr. SEAL. | 
LUCIEN EATON. SEAL. | 
CHAS. CHADWICK. [seEat.] 


STATE OF KANSAS, 
County of Douglas, 8; 


I, Charles Chadwick, of said county, the surety named in the 
foregoing bond, being duly sworn, do depose and say that I ama 
resident of the State of Kansas and a property holder therein; that 
I am worth the sum of five hundred dollars over and above all 
my debts and liabilities, and exclusive of property by law exempt 
from execution; that I have property in the State of Kansas lable 
to execution of the value of more than five hundred dollars. 


CHAS. CHADWICK. 


Subscribed in my presence by Charles Chadwick, and by him 
sworn to before me at Lawrence, this 12th day of January, A. D. 
1881, as witness my hand and notarial seal. 

[ L. 5. , JAMES M. HENDRY, 
Notary Public. 


Endorsed: 4407. State of Kansas, Douglas county, district court. 


B. W. Lewis, Jr.. vs. Kansas Pacific Railway Co. Bond for removal. 
Filed Jan’y 13,1881. M. Summerfield, el’k. 

Afterward, on the 13th day of January, A. D. 1881, at the Octo- 
ber term of this court, LSSO, alone others the following proceed- 
ings were had, to wit: 


104 . Bens. W. LEwIs 
Us. 1407 
ApotpHus Meter. CARLOS S. GREELEY. and Tur K yeas " 


Paciric Rartway Company. 


Now come the parties plaintiff and defendant, by their attorneys, 
and the plaintiff thereupon presents to the court his petition and 
affidavit for the removal of this suit from this court to the circuit 
court of the United States for the district of Kansas, together with 
his bond, with a good and sufficient surety, conditioned in accord- 
ance with law; and said petition having been heard and considered 
by the court, it is ordered that this suit be removed to the circuit 
court of the Unitea States for the State of Kansas, in accordance 
with the prayer of said petition. 

Also, on the same day, January 13th, 1881, at the October term 
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(1880) of this court, among others the following proceedings were 
had, to wit: 


BENJAMIN W. Lewis 
rs. 
Apotrpuus Merer, CARLos S. Greetey, and THe KANsAs PAcIFIc 
RAILWAY COMPANY. 


On motion of said plaintiff it is ordered that said plaintiff have 
leave to file his amended reply, which was accordingly done. 


STATE OF KANSAS, Ae 
’ y Oo . 
( ounty of Douglas, j 


I. M. Summerfield, clerk of the district court within and for said 
county and State, do hereby certify that the above and foregoing is 
a full and complete transcript of all pleadings and papers, with the 
indorsements thereon, and all proceedings had In the within-entitied 
action as they are on file and appear on the records in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, al my othice, on the 7th dav of March, ISS1. 


[sear] M. SUMMERFIELD, CTé. 


| Endorse d J No. 3437. Ben). W. Lewis vs. Adolphus Meier et al. 
Transcript. Filed May 28, 1851. A.S. Thomas, clerk, by W. W. 
Gealtt. deputy. 


105 In the Cireuit Court of the United States for the District of 
Kansas. June'lTerm, 1881. 


BENJAMIN W. LEwIs. —. ) 
against - No. 5 1O7. 
Tue Kansas Paciric Rartway, Defendant. } 


And now comes the said Benjamin W. Lewis, plaintiff herein, and 
dismisses this action without prejudice to his bringing a new suit 
upon the cause of action set forth in said petition, and prays that 
said action be altogether discontinued and dismissed, together with 
and including the said alleged counter-claim iS Sel Up in) theamended 
answer of said defendant, The Kansas Pacific Railway Company, & 
assigns the following reasons : 

I irst. Because the plaintiff Lewls Is enjoln d and restrained by the 
judgment and decree of this court, in the case of John A. Stewart 
against the said Kansas Pacifie railway, said Benjamin W. Lewis, & 
others, rendered on the fourth day of June, 1879, from the further 
prosecution of said aetion, which decree remains in full force, which 
last-named suit was commenced November 3rd, 1576. 

Second. Because the said defendant, The Kansas Pacifie railway, 
is by the same decree of the said cireuit court of the United States 
for the district of Kansas, in the suit of John A. Stewart against said 
railway company, said Benjamin J. Lewis, & others, restrained & en- 
joined from further or other litigation in said cause after the enter- 
ing of said judgment, which decree remains in full force, and which 
last-named suit was commenced November 3, 1576. 
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Third. Because said amended answer of said railway company, 
defendant, presents no counter-claim in said cause, and after the dis- 
missal of said action by plaintiff presents no cause of action and no 
matter which can form the subject of further litigation herein. 

J. W. GREENE, 
GLOVER & SHEPLEY, 
Att'y- for PUff Lewis. 


106 Endorsed: No. 3437. In the circuit court of the United 

States for the district of Kansas. Benjamin W. Lewis vs. The 
Kansas Pacific Railway Company. Motionto dismiss action. Glover 
& Shepley, J. W. Greene. Filed June 7,1881. A.8S. Thomas, clerk, 
by W. W. Gelatt, deputy. 


107 June Term, 15881. 


BenJAMIN: W. Lewis ) 
) SD heed 
43% 


» 
is. 


Apotrnus Meter et al. } 


WEDNESDAY, June 8, 1851. 
Now come the parties hereto, by their solicitors, and thereupon 
the defendants’ motion to dismiss this suit came on to be heard and 
was argued by counsel, on consideration whereof it is ordered by 
the court that said motion be, and is hereby, overruled. 


June Term, ISS]. 


BENJAMIN W. Lewis ) 
ns | 
or a ee » 3437. 
ApoLruus Miter, CARLOs S. GREELEY, and THe KANSAS 
Paciric RAILWAY CoMPARNY. 


I’riIpAY, June 10, 1881. 
On motion of the defendant, the Kansas Pacific Railway Company, 
it is ordered by the court that it have until the first Monday in 
August, 1851, to replead. 


108 ureult Court of the United States. District of Kansas. 


BenJAMIN W. Lewis, Jr., Plaintiff, 
vs. 
ApotpHus Merer, CaArLos 8. GREELEY, and THe Kansas PacIFic 
RAILWAY Company, Defendants. 
To the judges of said court: 

This cause having been removed into this court by the complain- 
ant, the defendant, The Kansas Pacific Railway Company, by leave 
of the court first had and obtained, files this its supplemental plead- 
ing in the cause to the end that the cause may proceed to a hear- 
ing in accordance with the rules and practice of courts of equity. 

And the said railway company, hereinafter called complainant, 
states and shows to the court that on the days of their dates there 
was executed (in its name the three contracts set out in its answer 


ee 
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in this cause, filed Oct. 24, 1879, which contracts this complainant 
prays may be here read and considered and held to be a part of 
this pleading, the sameas if here set out at length, and this complain- 
ant says that its board of directors were interested in said contracts 
and in the execution of the same and participated in the perform- 
ance of said contract from. first to last, and said contracts were in- 
tended LO be and were a shift and device by which the directors of 
this company should be enabled to unite with others to construct 
the railroad, and with such others to have and enjoy the considera- 
tions stipulated for in said contracts, as more particularly described 
in the answers In this caus 

And win — avers that said directors did unite with said 
contractors in.the construction of complainant’s railroad in the con- 
tract mentioned, and did on icipate with them in the receipt to 
their own use ol the bonds, Stoc ‘ks, land S, uli dl other propery of com- 

plainant in said contracts mentioned, and did make and 
LOY secure to themselves large profits and advantages, as in sald 

answers Is stated, which advantages and profits were intended 
and cont mplat d fil the time of the making oO} said contracts, and 
complainant savs that after the making of the said contracts bear- 
ing date July 1, 1865, and after the railroad mentioned in said 
contracts to he construct d hi id be el) in ad manner com pleted, the 
then directors of complainant company LO advantage themselves 
determined to execute the mortgage and bonds in the petition of 
benjamin W. Lewis. hereinafter to be St\ led defendant in this cause, 
mentioned and made exhibits, and 7 | execute the same and caused 
said mortgage to be recorded in all of the then organized counties 
in Kansas in which complainants railroad to be constructed under 
said contracts Was located and did execute In the name of complain- 
ant the so-called income bonds IT) said a specified and de- 
scribed, and did apportion and divide said bonds among themselves 
and other parties interested in accordance with their respective in- 
terests. 

And complainant SUuys that all of said SO called Income bonds Sup- 
posed and pretended to be secured by said so-called income mort- 
gage were issued and delivered by the directors of complainant com- 
pany in pursuance of contracts made by the directors of complainant 
on behalf of complainant, in which contract said directors were 
pecuniarily interested, out of which large profits were made by said 
directors, and that said directors so interested managed, controlled, 
and directed the corporation complainant and its affairs until after 
the commencement of this suit by said Lewis, now made defendant, 
which direction and control ceased SOO] the reafter. 

And complainant refers to the former S aciog in this cause for 
a statement and description of said mortgage, bonds, and contracts, 
and the tenor and effect thereof, and ae “that the same may be 
here read as a part of this pleadings, ihe same as if set out at 

length. 
110 And complainant further avers that said defendant Lewis 
isnow the sole trustee of said mortgage, Said Meier and Greeley 
having resigned. 


4h Se 


. * linn RRR aR Se ce ee 
70 THE KANSAS PACIFIC RAILWAY COMPANY VS. 


Complainant further avers that said mortgage was executed with- 
out authority and is illegal and void; that said so-ealled income 
bonds purporting LO be secured bv said mortgage were executed 
without any consideration to complainant therefor, and complainant 
refers to its answers in this cause for a further and more complete 
statement of the way and manner in which the same were issued 
and the occasion and reason therefor. 

And complainant says that said mortgage, recorded as aforesaid, 
is a cloud upon the title of complainant to .its property therein de- 
scribed, and ought to be cancelled of record and such cloud re- 

noved, all which said defendant Lewis well knew, but is without 
authority LO Canes S; 1a mortgaye of record, unless directed so to do 


‘ 


by the deere e of this court. 

Complainant ther fore prays that a de Cree may be entered in this 
eause declaring said so-called income mortgage to be illegal and void, 
and directing said defendant Lewis in apt words to enter upon tne 
records 1n all place s where said mortgage is recorded satisfaction of 
the same, so that the same shall no longer be an incumbrance or 
cloud upon the right and title of complainant In and to the property 
mentioned and described in said mortgage, and for such other order 
and decree in the premises as shall be just and as to the rules of 
equity doth belong. 

J. P. USHER, 


Nolicitor for Complaimant, 
The A nNsas Pai fie Railway Company. 


Endorsed: No. 3487. Benjamin W. Lewis vs. Adolphus Meier ef al, 
Cross-bill of defendant kK. P. R’l’'y Co. Filed Aug. 1, 1881. A.5. 
Thomas, cl’k, by W. W. Gelatt, deputy. J. P. Usher, solicitor. 

11] In the Circuit Court of the United States for the District of 


BENJAMIN W. Lewis. Jr.. Plaintiff. 
THe KaANsAS Paciric Rarinway Company. Defendant. 


DisTRICT OF KANSAS, 8s. 

And now comes the said Benjamin W. Lewis, Jr., and, for answer 
to the supplemental pleadings and bill filed in said suit by said Kan- 
sas Pacific Railway Company on the Ist day of August, 1881, and 
saving & reserving to himself at all times all & all manner of ben- 
efit of exception to the manifest errors, uncertainties, & imperfec- 
tions in said cross-bill contained, says that he had nothing to do with 
the making of said income mortgage or of the bonds secured thereby 
and became trustee therein in the place of the original trustees, 
Adolphus Meier & Carlos 5. Greeley, long after the making thereof; 
that he is ignorant as to making of the said contracts and whether 
the then board of directors were interested in said contracts or in 
the execution of the same or participated in the performance of said 
contracts or either of them, or whether they were a shift or device 
to accomplish the object stated in said cross-bill, but avers and in- 
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sists that if it were so (which he denies) it does not make the con- 
tracts void. 

The said Benjamin W. Lewis, Jr., further answering, says that said 
railroad was constructed long before he became trustee under said 
income mortgage, and he is ignorant as to any participation of the 
directors composing said board or any of them in the construction 
of said railroad or in the recel pt to their own use of the property of 
said railroad in said contracts mentioned, or whether they or any of 
them made out of sald contracts lara pronts, nor for what reason 
the then board of directors of said corapany determined to & did 
execute the said income mortgage & the bond secured thereby, or 
whether the said directors apportion: d thes ud bonds, or, if SO, how 


‘ 


it was done,and denies the same. As to the allegation and state- 
ment in said cross-bill contained that all of said income bonds 
112 were issued and delivered by the directors of said railway 
company in pursuance of contracts made by the directors, in 
which contracts said directors were interested & made large protits, 


said La Wis is ignorant, Dub He avers al INSISts that if the Siurie 
were true (which he denies) that neither the said mortgage nor the 
bonds secured thereby are void, and avers and insists that the mak- 
ing & issuing of said mortgage bonds & the making of the said in- 
come mortgage securing the same were-of creat benefit and value to 
said company «& its stockholders, & without them said company 
would not have been enabled to complete said railroad. 
Further answering, the said Benjamin W. Lewis, Jr., is informed 
and believes, and so states, that at the time of the making of the 
agreements mentioned and set out 1n the amended cross-bill, & of 
each of them, as set out in the answer to said cause, filed by said 
Kansas Pacific Railway Company on 24 October, 1879, all the 
stockholders of said company without exception well knew of said 
agreements above mentioned and forming said Exhibits A, B, and 
U, and each of them assent d thie reto ana approved the Sume, and 
said Kansas Pacific Railway Company is estopped from now ques- 
tioning the legality or validity of said contracts set out 1n sald ex- 
hibits or either of them. 

urthe rabnswe ring, the said Benjamin \V Lewis has be en informed 


WV believe Ss WSO states, that since the making of said income mort- 
! 
| 


— 


~_ 


g 

gage by said Kansas Pacific Railway Company (then called the 
Union Pacific Railway Company, Eastern Division), bearing date 
from July Ist, 1866, down to June 4, 1879, the said Kansas Pacific 
Railway Company ratified, assented to, and set up said Income mort- 
Pape and the bonds si cured thereby, Li} sald Income morigage 
asa good and valid deed anda subsisting encumbrance against 
said company and its property described therein, and the bonds 
secured thereby as good, valid, and binding obligations of sald 
company, and that in various ways and at sundry times from the 

making and execuLing the same down to the 4th day of 
118 June, 1879, and particularly the said company recognized, 

ratified, and affirmed said income mortgage and bonds secured 
thereby by and Ina certain mortgage deed of sald colpany dated 
20th day of June, 1869, made originally to J. Edgar ‘Thompson, 
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Adolphus Meier, and John A. Stewart, and called the Denver exten- 
sion mortgage 
‘ , ’ : ( c ' " ‘i " c . ‘ 
further answering, «A for a further defense to said claim, the said 
Benjamin W. Lewis says that, after the bal Pst of so great a time from 
th making of sald Mcome mortvage by said ly LTLSas Pacifie Rail- 


road Company, and thi disposing ol said incom? bonds shortly after 


the date thereof, before any action of said company alleging any 
supposed invalidity of said Income mortgage on the bonds secured 
thereby, that it would be grossly inequitable to allow said company 
to question the same, and the said Lewis sets up and relies upon 
the great laches of said company in the premises as a full and per- 
fect defense to the alles | elaim otf said Kansas Pacific Railway 
Company. 
pan 

Further answering, and for a further defense, the said Benjamin 
W. Lewls, Jr.. SAVS LOAL DeIO! ie commenced this suit he Wis made 
a party defendant in a suit brought in the cireuit court of the United 
States for the district of Kansas as trustee of said income mortgage 
in or about the property hit ntioned In said Income mortgage by 


Adolphus Meier and y, and continued in 
the Hamme of John A stewart alone. against said Kansas Pacitie 
Railway Company ana othe iS. and that in the course oft the pro- 
ceedings in said sult and Ol the lth day of June, IS7%. by a judge- 
ment and decree of the said circuit court of the United States the 
said Lx hjamin W. Lew 1S, JT.. was perp tually ‘ njyoined and restrained 
as trustee from taking, continuing, or carrying on any legal pro- 
ceedings other than in the said circuit court of the United States in 
asuit{in| which the trustee or trustees of the Denver extension mort- 

gage (to foreclose which said sult was brought) should be 
J14. +=made parties defendant, and that in pursuance thereof said 

Lewis did, on the — day of June, 1880, dismiss this suit, and 
suid Lewis sets up said injunction and said judgment issuing from 
| 1 which said 


said circuit court of the United States in said suit. j 


Kansas Pacific Railway Company was a party defendant, as estop- 


ping said company from further prosecuting its illegal counter- 
claim after the dismissal of said suit by said Be niaamin W. Lewis, 
St. against said COMpany, as 1s now he re done. 

Further answering, and fora further defense, the said Lewis states 
that the said bonds secured by said income mortgage had been long 
before the institution of said suit of sald Lewis agalnst sald Kansas 
Pacific Railway Company, and now are, held by divers innocent 
purchasers of the same from the persons to whom thev were origi- 
nally issued by said company for full value paid by said purchasers 
to said original holders with the full knowledge by the said Kansas 
Pacific Railway Company of such sale being from time to time and 
constantly made and without any knowledge or notice that said 
bonds were Issued without consideration, or that they were not in 
all respects valid and legal bonds of sald company, or that said 
mortgage was not In all respects valid and legal, and said company 
are estopped from denying the validity of said bonds or the ineome 
mortgage securing the same. 

Further answering, the said Benjamin W. Lewis, Jr., avers and 
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insists that the said income bonds & the said mortgage securing the 


same are both of them good, valid, subsisting instruments legally 
binding upon said Kansas Pacific Railway Company, and denies 
that the said income mortgage is any cloud upon the title to said 
company to the property in said mortgage de scribed, or that said 
railway company is entitled to have the decree prayed for by it in 


said cross-bill or any deeree in the premises, & prays that the same 
may be dismissed at the costs of said company 

GLOVER & SHEPLEY, 

lL. W. GREEN, 

LUCIEN EATON, 
115 Sol'rs for the said B. W. Lewis, Jr 


STATE OF Missourt. District of St. 1 


Benjamin W. Lewis, Jr., being duls rn, on his oath states that 
the matters and thing in the roOregvoin ver contained so far as 
stated of his own knowledge are true, & so far as stated upon in- 
format 1) and bel [ he believes them to b crus } 

DENJAMIN W. LEWIS, Jr 


‘ ' : " 1 ’ ® . ‘ 
Sworn to & subscribed betore me this 2nd day of September, 


[sEat.] A. P. SELBY, 
[/ S f Oo” 7 Lon if Mast Dist. Mo 


Kndorsed: No. 5457. Cireuit court of the United States, district 
of Kat Benjamin W. Lewis, Jr., vs. The Kansas Pacific Railway 
Company. Answers of b. W. Lewis, Jr., to cross-bill. Glover & 
Shepley, sols. with Green & Eaton Miled Sept. 3, 1881. A.S. 


‘Thomas, el rk, by W. Ww. (selatt. cle puty 


116 | NITED STATES OF AMERICA, | 
lristri of Kansa :. } 


In the Cireuit Court of the United States for the District of Kansas 


‘i 


BENJAMIN W. LEeEwIs 
Apotruus Meter. CArRtos S. GREELEY. and Tne KANSAS PACIFIC 
RAILWAY COMPAN 


You,the above-named B« njamin W. Lewis, will please take notice 
that the railway company above named desires the testimony 1n this 
cause to be take I) orally, and you and your attorneys of record ure 
hereby notified that Ol} lriday, the Zoth day of November, A. 1). 
1881, the above-named Kansas Pacific Railway Company will in the 
above-entitled suit, at the office of 8S. T. Smith, at the State Line 
House in Kansas City, in the county of Jackson, in the State of Mis- 
souri, take depositions of S. T. Smith and others, to be used as evi- 
dence on the trial of said suit and on the hi aring of each and every 
motion and application therein, and that the taking of said depo- 
sitions will be between the hours of nine o’clock a. m. and six o'clock 
p. m. of said day, and that the taking of the same will be adjourned 
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and continued from day to day, Sundays excepted, at the same place 
until the taking of the same is completed. | 
Dated this 21st day of November, A. D. 1SS1. 
CHAS. MUNROE, 


Altorine for K NLR Per rite Railway Company. 


This notice was served on me this 2lst d: \ of November, A. D. 
1881, by delivery of a duplicate of the same to me, and dedimus is 
hereby Walve d 

J. W. GREEN, 
Attorney for B. W. Lewis. 


Deposition () > iy Smith taken bh me, J W. Grifhth, a notary 


public within and for the county of Jackson, State of Missouri, on 
the 25th day of November, A. D. 1851, in a suit pending in the cir- 
cuit court of the United States for the district of Kansas, 

117 wherein Benj. W. Lewis is plaintiff,and Adolphus Meier, Car- 


losS. ( rreeley and ‘The Kansas Pacific Railway ( ompany are 
defendants. to be read in evidence on behalf of the Kansas Pacific 
Railway Company pursuant LO thie aAnnexX¢ (| noice, 


Present: C rlos Monroe. for thy company, and Mr Shepley, for the 


complainant Lewis 


S. T. Smirn, being by me first duly examined, cautioned, and 


solemnly sworn to testify the truth, the whole truth, and nothing but 
the truth deposes and says 


(). Mr. Smith, please stat what your occu pation Wis and how you 
were engaged during the years 1565 to 1870 

A. I was the auditor of KKansas Pacific Railway Company. 

Q. Was this company known by that name as early as 1865? 

A. It was the Union Pacific railway, Eastern Division, prior to its 
change of name to the Kansas Pacific Railway Company. 

(). Was the colmpany known by the name of the Union Pacific 
Railway Company, Eastern Division, as lately as 1870? 

A. I do not just recolleci, but think the name was changed to 
Kansas Pacific Railway Company in 1869. : 

Q. State, if you please, with some particularity what were your 
duties as auditor, and whether these duties enabled you to know the 
financial transactions of the railway company 

A. I had charge of all ihe accounts of the company, financial and 
otherwise. 

Q. Who was the secretary of the company ? 

A. At that time Charles B. Lamborn. 

Q. Do you recollect when he became secretary ? 

A. It was on the 17th of August, 1866, as appears by the records of 
the company. 

Q. Do you know who were the directors of the company in 
118 1865, after and during July of that year, and of the succeed- 
ing years to 1875? 

A. I do not now rememberyall in 1865, but John D. Perry, Adol- 

phus Meier, Carlos 8S. Greeley, Giles I. Filley, John P. Usher, Alex- 


BENJAMIN W. LEWIS. JR 7) 


ander C. Anderson, and John P. Devereux were directors in 1865 to 
August 19th, when Greeley, Usher, Filley, and Anderson retired, 
and there wer elected 1 re | places by thie board ‘Thomas A. Seott. 
William H. Clement, Hug ri) J wett, and Ashbel (;reen. 

April 2nd, 1866, the s oe iheia rs elected John D. Perry, John P. 
ey VOPCUA, ‘Thomas Ly. Price, lol} yhus Mi ler, Geo Partridge, Thomas 
A. Scott, Wm. H. Clement, John M ‘Manus, and H. J. Jewett 


} 


April Ist, 1867, there were elected by the stockholders, at Law- 


rence, Kansas, John ’ Perry, Adolphus \Meier, Geo. Partridge, Car- 
ios S Greeley, ra. « Jewett, Thos. A Scott, Thos. L Price, John 
McManus, and Was H Clement. 

April 6th, 1S68, at stockholders’ meeti ry Al Lawrence ithere] were 


elected John D. Perry, Adolphus Meier, William M. McPherson, 
Carlos 8S. Greeley, - F Sement. H. J. Jewett, John McManus, 
Thos. A. Seott, and Thos. L. Price 

April 5th, 1869, the following were elected by the stockholders at 
Lawrence: John D. Perry, Adolphus Meier, Carlos 8. Greeley, Wm. 
M. preteen John MeManus, Thos. A. Seott. Wm. H Clement, 
H. J. Jewett, Thos. L. Price.S. M. E | ore i, Win. J [ almer. Before this 
election, by ‘resolution of the board, the 1 pai” r of directors were 
nere ased from nine to « lev n direct 

April 4th, 1870, the following were elected directors by the stock- 
holders: John D. Perry, Adolphus Meier, C. S. Greeley, John Me- 
Manus, Thos. A. Seott, Wm. J. Palmer, H. J. Jewett, S. NE Kdgell, 
Thos. L. Price, Wm. M. MePherson, and Robert FE. Carr. 

on lth, 187], — were elected bD\ the stockholders Robert E. 

Adolp hu Us Met ier, ‘arlos S (Crrec f - \\ rh) \I MePhe rsol, Jonn 


a 


i P, rryv. S. M deel, Bb. W. Lewis, Jr.. Thos. A. Seott. John Me- 


Manus, Matt] hie \\ Ba ird, W m. Sha - 
May 2nd. ISi{ thi ie ye dir ctors Wel f lec tec by the stock- 
holders: Sawa hi. Adolphus Meier, Carlos 8. Greeley, 


119 = Wm.M. MePherson, Johi D. Perry, 5. M. Edgell, B. W. Lewis, 
Jr.. Thomas A. Scott, John McManus, Matthew Baird, Wm. 
Shaw. 

May Ist. IS73, the following directors were eleeted by the stock- 
holders: Rol ert Kk. Carr, Adolphus Mi irlos S. Greeley, Edwin 
Harrison, John D. Perry, 8S. M. Edg: I. B W. Lewis, Jr.. F. W. 
Meiste ¢ Thos. A. seott, ‘ John MeMan IS, and \latthew Baird. 

May 7th, 1874, the following directors were elected by the stock- 
holders: Robert E. Carr, C. 8S. Greeley, Adolphus Meier, 8S. M. Ed- 
gell, B. W. Lewis, Jr., John D. Perry, Thos. A. Seott, M. Baird, 
Robert Barth, Louis H. Meyer, and Theodore G. Meier. 

June 25th, 1874, Theodore G. Meier resigned and F. W. Meister 
was elected in his place. The records of the company do not dis- 
close the fact that Louls LH. Meyer or Rob rt Barth ever appeared 
at the meetings. On Oct. 10th, 1874, L. H. Mever resigned and 
Hlenry Overstoltz was elected in his place 

May Oth, IS7o thre re were elected by the stockholders Robert EK. 
oF C'arr. Adolphus Meier, Carlos Ss. Gre ley, Jobln 1). Perry, S. M. 
Edgell, B. W. Lewis, Jr., Sidney Dillon, Thos. A. Seott, Jay Gould, 
Oliver Ames, and J. D. Smith. 
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Q. Who have been the presidents of the company since your ac- 
quaintance with it to date and when did they succeed ? 
A. John D. Perry was president from 1865 to May 4th, 1871, at 
. | which time Robert E. Carr was elected president, and continued so 
until 1878, when Mr. D. M. Edgerton succeeded him, and continued 
to act as president until somewhere between 1878 & 1879, when 
Sidney Dillon was elected president, and who has ever since been 
the president of the company. 

Q. Who was the secretary and treasurer of the company in 1865, 
atter 1st of July t 

A. William J. Palmer. 

Q. Did Palmer remain treasurer after Lamborn was appointed 
secretary / 

A. Ye 5. sir: pri rr lo the tim Lamborn Wis ¢ lected SCCrC- 
120 ~=tary Palmer was both secretary and treasurer. 
(). Who SUCCI edi d Mr. Palmer as treasurer ¢ 

A. C.8. Greeley and continued up to November, 1576. 

(). Will you please look ul the LWO papers how handed Yuu and 
state, if you know, what they are and — have any recollection of their 
being executed : if SO, please State and Pace your initials Upon them, 
that the same may be verified by the notary to be evidence in this 
case. (Papers Nos. 1 &-2.) : 

A. One of them was the contract of the railway company with R. 
M. Shoemaker and Co. for the construction of the line from Law- 
rence to ort Riley, and the other between the SsaumMe parties for the 
construction of the Leavenworth branch, both dated July ist, 1865. 
[ know of the execution of these contracts and I identify the same 

by writing my initial.and this date on each of them. 


RRR NOR <A 


(Norr.—l, the notary also affixed my hame and date to the two 
papers and marked them No. 1 and No. 2 respectively.) 

Q. Please examine the paper now shown you, which purports to 
be a COpy of a contract between the railroad COTN pany and Shoe- 
maker, Miller, and others of Oct. Ist, 1866, and state, if you know, 
whether there was such a contract executed, and if you do if you 
know where it is. (Paper No. 3.) 

A 
A. I have seen the original of the contract, which is similar to 
this, but I do not know where it is now; it is either lost or mislaid. 
| This copy was made in my office from the original contract. 
| (). Was this contract deposited In your otlice for your informa- 
tion ? 
| A. This with all other contracts were deposited in my office for 
my information and safe-keeping. ‘The original bore Lamborn’s 
attestation, as shown. 
l attach my initials to this paper to identify it the same as the 
other contracts. : 


Nore.—I, the notary, have affixed my name and this date to the 
papers proved by Mr. Smith and marked it No. 3. 


Q. State, 1f you know, if Mr. Adolphus Meier was vice-presi- 
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121 dent of the company a portion or all of the time that you 
have mentioned the names of the directors of the company. 

A. Yes, sir: he was. 

(). Please look at the paper how handed you and Suy if you rec- 
ognize the same. (Paper No. 4.) 

A. Yes, sir. 

Q. Do you know the signatures thereto ? 

A. Yes, sir. 

(). How came that paper in your possession 

A. lt Was filed in my othee at one time for safe-keeping and As 
part of the records of the company. 

(). Deseribe it in brief. 

A. 1 is iil} agreement between . M Sh r maker and his associates 
relating to the construction of the Union Pacific railway, Eastern 
Division, from Lawrence to Fort Riley, and the Leavenworth branch, 
dated June, 1865. I have subseribed upon it my initials and this 
date. 


a 


(Norre.—lI, the notary, have affixed my initials and this date to the 
paper proved by Mr. Smith and marked it No. 4.) 

Objection: This contract spoken of is objected to by Lewis, 
det ’d't. 

©. Please look at the paper handed you without date and ex- 
amine the signatures and see 1f you know them. (Paper No. 5.) 

| a 

() 

). 
A. 
it. 

(Witness attached his initials and date to same.) 


‘y the signatures of the parties purporting to sign them? 


all ” a 4 
. ae 
—- 
ee . 
~ 
“ 


Please attach vour initials to this. so the notarv may identify 


) 
{- 


Notr.—lI, the notary, have attached my initials and date to the 
paper proved by Mr. Smith and marked it No. 5. 


(. Please examine the papers now shown you under date of Sep- 
tember 15th, 1866. (Paper No. 6.) | 
A. It is an agreement of Shoemaker, Miller. and others to enter 
into a contract, unde r the firm name of Shoe maki ¢ Miller WV Co., LO 
build the road between Fort Riley and the point west of the 
122. »=100th meridian to which the Government subsidy in bonds 
extends. 
Q. Please examine the signatures and state whether you know 
these signatures. 
A. Y es, sir. 
(. Are they the genuine signatures of the parties? 
A. Yes, sir. | 
(). Please endorse your initials upon them 
(Witness endorsed his initials and date upon the paper referred 
LO.) 


Norre.—I, the notary, have also attached my initials and the date 
to the paper proved by Mr. Smith and marked it No. 6. 


oe sel ec ee el ai Pe Oe a ks 
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Obj.: Objected to-as irrelevant and incompetent. 


Q. Please state whether the papers you have identified and proved 
as contracts, except the copy, were all executed by the parties pur- 
porting to execute them—that is to say, whether the signatures are 

. genuine. 

A. Yes, sir; they are. 

Q. Did you have knowledge of certificates being issued by these 
contractors for the construction of the several parts of the railroad 
embraeed in the three contracts to parties who advanced to them 
money to enable them to construct the road ? 

A. Yes, sir. 

Q. I will ask you to look at the paper I now hand you and state 
whether that paper was deposited in your office as auditor and 
whether it is a COpy of the certificates that were issued. (Paper No. 

7.) 
A. I do not know; they were something like it. 

(). Please add your initials to it, so that it may be identified. 
Witness endorsed his initials and the date thereon. 


Note.—I, the notary, endorsed my initials and the date on the 


mee 


paper proved by Mr. Smith and marked it No. 7 
Obj.: Objected to as incompetent and irrelevant. 


Q. Please look at this document, dated Noy. 14th, 1866, and state 
in whose handwriting it is and whose signatures are attached. 
(Paper No. 8.) 

A. It is drawn up in the handwriting of W. J. Palmer, 

123 and is an agreement between parties associated with Shoe- 

maker, Miller and Co. for construction of the railway west 

of Fort Riley, and is signed by Mr. Perry, Greeley, and their asso- 
ciates in that contract. 

Q. State whether that contract was placed among the files of the 
company by the parties and if the signatures are genuine. 

A. Yes, sir; the signatures are genuine. 

Q. Please place your initials on it, to the end that the same may 
be identified and made evidence in the cause. 

(Witness endorsed initials and date on the paper referred to.) 

Nore.—I, the notary, also affixed my initials and date and marked 
the paper No. 8. 

Obj.:. This contract and the testimony concerning it are objected 
to by defendants’ counsel as incompetent and irrelevant. 


Q. Please look at this paper now presented and state what it pur- 
ports and what you understand it to be. (Paper No. 9.) 

A. It isa memorandum of income bonds issued on account of 
Shoemaker, Miller and Co., giving the number and denomination 
of bonds and the gross amount issued to each of the parties. 

Q. State whether that paper was lodged in your office by same 

ty and, if you know, by whom. 
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A. It was turned over to me by Shoemaker, Miller and Co. as part 
of the original records of the transaction. 

Q. Do you know whose handwriting it is in? 

A. The first line on top, Income bonds, 8. M. & Co., is in Oakes’ 
handwriting; the rest is in handwriting of some clerk; I don’t ree- 
ognize now whose it was. 

Q. Who was Mr. Oakes and how was he employed? 

A. He was secretary of Shoemaker, Miller and Co. 

Q. Please place your initials on this paper, so that it may be iden- 
tified. 


Witness endorsed initials and date Oh Same. 


124 Norr.—I, the notary, also endorsed my inititials and date 
on same and marked the paper No. 9. 


Obj.: The last paper, with all testimony relating thereto, is ob- 
jected to by defendants’ counsel as irrelevant and incompetent. 


{? Please look at this ree Ipt in this book. Do you identify it? 
(“ Bond-book.”) 

A. Yes, sir; it is the original receipt of Mr. Greeley as chairman 
of Shoemaker, Miller and Co., dated March 20th, 1869, for the in- 
come bonds issued | to] Shoemaker, Miller and Co..on the contract. 

(). Put your initials on the top of it. 


Witness here put his initials and the date al top of receipt in bond- 


book. 

Norr.—I, the notary, also affixed my initials and the date. 

Obj.: Objected to by defendants’ counsel as irrelevant and incom- 
petent. 


Q. Please look at this paper now shown you under date of Sept. 
17th, 1866, and state in whose handwriting the first page thereof 1s. 
(Paper No. 10.) 

°A. It isin the handwriting of W. J. Palmer until you come to 
the name of J. W. Kirk on the third page. 

(). The signatures after and inclusive of Kirk’s—do you know 
these ? 

A. Yes, sir; except the signatures of Clason and Morse, P. An- 
drew, and Edward J. Mitchell, all after Kirk are in proper signa- 
tures except as stated. Shoemaker’s slonature is made by Oakes. 

Q. Please place upon the paper your initials, in order that same 
may be identified by the notary. 

Notr.—Witness endorsed initials and date on the paper. Notary 
public also endorsed initials and date upon the paper and marked 
it No. 10. 

Obj.: The last paper and all the testimony relating thereto is ob- 
jected to as incompetent and irrelevant. 

Q. Please look at the paper now handed you, purporting to be a 
list of the parties in interest in contract of R. M. Shoemaker and 
Co., and state in whose handwriting it is. (Paper No. 11.) 
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125 A. It is in the handwriting of A. H. Calef. 
(). W hose slgni iture is }) 1F iced ut the bott ton of it? 

A. It 1s certified by Charles Bb. Lamborn, see’y, St. Louis, under 

date of Febr’y 6th, 1867. 
Who was Mr. Calef or who is Mr. Calef, and what were his 

duties and how was he employed at the date of that paper? 

A. He was employed in the office of the railway company at St. 
Louis as clerk at the date of this paper. 

(). Please aflix your Init = to the papel and this date, in order 
that the same may he verified by the notary 


Norre.—W itness affixed his initials and the date to the paper. 


The notary also affixed his initials and date to the paper and 
; pay 


marked it No. 11. 


() Do you know whether Wm. J. Palmer was interested in the 
contracts with Kh. M. Shoemaker and Co. and Shoemaker, Miller and 
Co. ? 

A. Yes, sir; he was. 

Q. Do you know what interest he had in the first contract ? 

A. I do not remember the amount. 

©. Do you know whether Lamborn was interested in either or 
any of them ? 

A. I don’t remember that he was. 

Were you interested in any of them ? 

A. No, sir; I am sorry to say I was not. 

(). Did the railway Co. keep a book in which the \ made « hntry of 
the disposition of the bonds ? 

A. Yes, sir; they had a book in which they made the original 
entry of all the bonds. 

(. Please look at this book and say if it is the book (bond-book). 

That is the book. é 

Q. Will you please put your initials on fly-leaf under signature 
of Wm. J. Palmer, treas’r, in order that the book may be idents 
fied ? 


126 Witness put initials and date on book 


) 


] 
“ 
i 


ad 
(Note—I, the notary, also affixed my initials and date on the bond- 


book.) 


(). Gen’l Palmer at the time of these entries was treasurer, Was he 
not? 

A. Yes, sir. } 

Q. Did you have immediate charge of the book? 

A. No, sir; it was kept jointly by the secretary, treasurer, and my- 
self; this book was in my charge and safe, but the entries in it were 
our joint action : it is the hook. of original entry of disposition of the 
bonds, and from this book, after being verified by me, the entries 
were made into the general books of the company. 

Obj.: The above-mentioned book and receipt and all testimony re- 
lating thereto of the witness objected to as incompetent and irrele- 
vant. 
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(). There are some entries in the book indicating that some of the 
bonds were sent to Philadelphia, to J.C. Reiff; do you remember by 
whose ord ror how those bonds Calne vo be si nt to him ? 

A. They were sent there by (sen | Palmer to be distributed among 
the parties mentioned; Mr. Reiff to return their receipt and a list 
riving the numbers Ol thie bonds ISSL¢é d LO each party. 

(). Do you know whether any of the contractors named in the con- 
tract ol Rt. M. Shor maker and Co. knew of Palmer’s act in sending 
on the bonds? 

A. Yes, sir: they all knew it 

Q. Iinally the disposition of these bonds were carried on your 
books. showing LO whom they had been distributed ! 

A. Yes, sir: their ree ipts were furnished giving the numbers of 
the bonds received 

(). ‘There is also an entry upon the bond-book showing that some 
of the income bonds had been sent to J. N. Kinney; do you know 
how they came to be sent and who sent them ? 

A. ‘They were sent by Lamborn to J. N. Kinney to be issued to 

the Ohio parties, and were sent to Reiff at Philadelphia to be 
127 issued to the Philadelphia parties. 
(. Is that Lamborn’s or Palmer’s handwriting ? 
A Yes, sir: Lamborn’s. 
uJ. Do you know whether any of the immediate contractors know 


’ 


of Lamborn sending them-—-whether they were sent by order of Shoe- 
maker, Miller and Greeley ? 

A. It was a matter of daily conversation between the parties and 
they knew of their being sent 


/; 


= 1} = —— ; ; — a . 
Ob).: All this objected to as incompetent and irrelevant. 


\). Da Vou know for what these ho}; ais VW x riven LO Rr. NU. Shoe- 
maker and Co.’ 

A The Yy were pivel IT} payment for hy bLiGdaihhY the road. 

Obj.: Objected to as incompetent and irrelevant. 


(). The parties In interest—contractors—how were they divided 
or ad slonate d as to localities ‘4 

A. Western, Cincinnati, and Philadelphia parties. 

(). W hat were their relative interests SUP] sed or intended to be? 

A. The original proposition was two million dollars—one half 
W esti rh, the othe r half diy ided f qually bet wer I} the Cincinnat! and 
Philadelphia parties. ' 

©. When the income vonds were distributed to R. M. Shoemaker 
and Co. the Western parties would be entitled to one-half? 

A. Y es, sIr. 

(). State whether as many bonds were given to the Western parties 
as were sent to the Eastern parties. 

A. No. sir. There were 1.286.000 in bonds issued to R. M. Shoe- 
maker and 0... ot which the Western partic s received 633.500 on 
account of R. M. Shoemaker and Co. and 373,750 issued to the Phil- 
adelphia parties, and the remainder, 278,750, to the Ohio parties. 


11—149 
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Q. Now, pleas state what was the total issue of the income bonds. 
_ 4,275,350 dollars 

- Does the amount Vou have JUST Sta ed to have been issued to 
the Western, Ohio, and Philadelphia parties, with the amount 

128 receipted lor by Ms Ceeslev cover the whole isu 

A. Yes, sir 

XJ. Do you know whether Thomas L. Price, John D. Per Robert 
K. Carr, Adolph Meier, Thos. A. Seott, Ashbel Green, H Tewett. 
Geo. Partridge. \ Ty (lament Inhn MoManue. or either of them. 


1 


A 
Q 


- 
J 


—— a . ; : o ° DBD \4 a) ’ ate 
were Interested 1 the contract o ik i sMmoemaker and Uo. ol July 
~~ 2 ' 
Ist, 1865 il SO, Stat 
, 1} a} 
A. Yes. Sil ail oF them were 
( 1) : - 7 ux | 4} " +} " " " | ! tj } Ty} } 
). {) Vol hs cee" Wit’ if ae ~ | i ii )) (>i Me it pil 
ye ee ae | 
which the papers you have vel i show 
: 7” + | tr «a ;* Ban ;* f ] 7? =) , : 5*T } tury ' + | : 
, @ CS, Sil LilCY Were TTLCPresvcd I | DPrOPOPTLIOTs SHOW] DY Uri 
subscriptions. 
: } . | 41 ( j } - } . . 
(). Do Vou KRTOW when LiICY VDCCAMI {)} Pipers Eee VAS | hetore 


or after July Ist, 1865” 
A. Before Ju 

\). Do Vou know whether lohn |) erry. ‘hos - Price. A dol 
phus Meier, Geo. Partridge, Thomas A. Scott, Wm. H. Clement. 


John McManus, and H. J. Jewett, directors elected April 2nd, 1866, 


ly Ist, 1865 


, 


were interested in the contract of Shoemaker, Mil 
all of them? 

A. Yes, $1] thi VY were all vere sted 

(). Do you know when they agreed to become interested—whether 


id ©o., one Ol 


before or after making the contract in Oet.. 1866 
A. They agreed LO become interested before the date of the COll- 

tract. 

(). Wer the PrCotiie ponds I tamed ts) h \ Sh CLK 

amounting to $633,500, to be distributed among the Western parties 

in interest in the contract, distributed to such parties 


A. Yes. sil 


It is agreed that defendant Lewis have the sam right to object 
to any of the testimony heretofore taken on the trial that he would 
have if objection — made at the taking Lnereol 

Cross-examination 

Q. Mr. Smith, what is your position now in regard to the railroad 
of the Kansas Pacific Company ¢ 

A. I have none. 

(). Hay» you any over the railroad which was formerly 
129 owned by che Kansas Pacific R. R. Company ? 
A. Yes, | am general superintendent 
(). Employed by whom ? 
A. Employed by the Union Pacifie R’y Company 

Q. As being part of their road? 

A. Yes, sir; as being general superintendent of a part. 

(). Where are the stock-books, books of certificate, transfer of stock, 
and the stock-ledger of the Kansas Pacific R. R. ? 
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pe don’t know 
hey are not In your power or conti 


) | 0] ? 
A No. sir 


probably in New York o1 


) 
S.) 


‘Omaha. 


account-books—stock- 


; 


Company % 


} 
f dyrectors and stock- 
nrougn tle record of 
: ] stcel . , 
Vas brougnhil here by 
’ | - 7 . 
OcK-ieaver OI the 


(). Do you know where the books are— 
books—belonging to the Kansas Pacifie R. R’ 
\. The books of account were all sent to Omaha. 
i, \\ here did Line oth I buoks oO? 
\. | don’t know 
ee uu know where the reco! 
recuo] mcetings ot thre ly | iv. | 
\. One of them 1s now presel 
(). What is that one now pres 
A. It is the reeord of proceedings 
holders from <At yust 1th, ISG, t 
the stockholders’ meeting of May | 
luda Usher, the counsel of thi CO] 
() When did you last see the stock-! 
Kansas Pacific Railway Co. ? 
\. I have not seen them since 187] 


< Ou OL SC 7 
\ No. s1r 
iJ. \\ here 1s Nii Lamborn, thre rpormel cr 
A. In Colorado 
, * 


‘> 4 j 1 ’ j 
130 (). What do you know abo 
. ‘ : 
. : 4 ) 
holders of the Kansas Pa 
? wit ry) |) Lr} } : 17 +] " + 
aad + ; >» stern i ¥ SlLOT) rt he t ; \ 
‘ f +] ' ‘ ’ ° - } / 
exe on of the contra etween t! | 
| | 1) : 
— ' ‘ 
pany, stern Division, and R. M.S! 
\ j 14 | » 7 tl, + | ’ } U ] 
d i yy Ct Lt ric’y wer titli t i ‘ ‘i 
, . 
Uber aiIsCussion a vr it many times In Nn i) 
<7 ; | j 1] . ‘| i 
Did not all the stockholders of the | 
. : . : 
Division, know of the making of the cont 


and k 
was made? 


A. 


make ill d Com pany) ys repre 


. — a 2 } ] +} 
| SnNouiad LILITVEK Lie y (] 7 


a ,» " i] : 
() \\ iS IL NOL a thing Well KnDOW 
; . ’ ' 
amone all those interested in the stock 
wav. [astern Division 


A Well. [ t of daily conve! 
Vou know aa the 
R’y,. Eastern Division. 


I did at that time 


’ 
Was a subje 


; 
iz . Tl 


LImMCG WhO We 
tLs thy y stood 


; . if) 
r the Union Pacifie 
nowledge of the 
Com- 


) Frrie ; 
cil ate Railway 


Kastern 
hat COMpPany 
the contract 


, 4 s) Ff 
,se oe I 


ii ite 


rublie ly talke d about 


Union Pacifie rail- 


' 
mn at the ofhece 


Union 
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Q. What do you say as to the knowledge of the stockholders of 
the Union Pacific railway, Eastern Division, as they stood on the first 
day of October, 1866, knowing of the making of that contract the Ist 
of October, 1866, between the Union Pacific railway, Eastern Divis- 
ion. and Shoemaker, Miller Ww Uo. 7 

A. I do not exactly understand your question. 

Q. Did those who were stockholders of the Union Pacific R’y, 
Eastern Division, on Oct. Ist, 1866, know of the making of that con- 
tract between the Union Pacific Railway Co., astern Division, and 
Shoemaker, Miller and Co.? 

A. I could not say positively as to every one of them knowing it, 
but it was a matter of general information. | 

Q. As far as you know was any one who was a stockholder at that 
time ignorant of the making of that contract? 


A. No | don’t know [that | there was. 
‘> / . ° "| | ] ; ] 
iS] \). Llow early Was YOUP KNOW CaLPC of the matters con- 
nected with the Union Pacific railway, astern Divisign ? 
A. In February, 1864 é; 


@. What were you then? 

A. I was book-keeper at W vandotte. 

‘Q. When did you go to St. Louis? 

A. I went there in June, 1865 

() At the time you were appointed auditor ? 

A. No: I was appointed auditor some time after that: I was 
book-keep« f eashi r, avent, and f verything f Ise before went to st. 
Louis. 

Q. But from the time you first went to St. Louis you were inti- 
mately acquainted with the affairs of the Union Pacific railway, 
Eastern Division ? 

A. Yes, sir. 

(). The books show at these dates that I have asked you about 
who were stockholders of the Union Pacific railway, Eastern Divi- 
sion, do they not? 

A. Yes, sir. 

Q. What was the condition of the railroad and that company on 
the first of October, 1866, as to going on as to its extension; was it 
in difficulty or not? 

A. Yes, sir. 

@. Did it have to make extraordinary efforts and offer extra- 
ordinary inducements in order to have any one take hold of and 
extend that road ? 

A. They were compelled to make a new arrangement and agree- 
ment and close out the old contract and make a new one from Fort 
Riley west. ) 

(). What was the condition of the COlmMpany On 20th of June, 
1869? e8 

A. The financial condition ? 

©. Yes. 

A. They were In bad shape and carrying quite il heavy floating 
debt. 

Q. Was anything done by the company in relation to these in- 
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come bonds and the income mortgage at that time by the Kansas 
Pacific railway, the successor of the Union Pacifie railroad, Kast- 
ern Division ? 

A. Ye $, sir: the hold rs of them wert r 
subordinated by stamping. 

(J. lieq uested by whom t 

A. by the railway Co. 


©. Was that done? 


u 


quested to have them 


A. lt Wiis done to some extent. 
Q. What means did the company adopt for the purpose 
152 of getting these bonds stamped 
A. They sent out parti s to Philad iphia and to Ohio with 


request of some kind—lI don’t remember what it was. These parties 
VIsSluU d thie holders and stam ped the bonds Ol those that would allow 
them. 

() What Wiis this thing req uest d to bi iit bv the hold rs of the 
income bonds? 

A. It was requested by the company to make them subordinate 


to the mortgage which they desired to issue for the construction of 
the extension of the road towards Denver westward from the 204th 
mile post, 

(J Wi re thi rte = who you - Ly fll} | | to the holders of the in- 
Connie mortgage and bonds to have thi! ibordination made author- 


ized so to do by the Kansas Pacific Railway Co 
’ , 


presume so, from the fact that thev we nt on that errand 


_ 


t 


d. . 
A. No, sir. 

). Who were these persons ° 
A. 'T. FF. Oakes and J. C. Rerff. 

(). Was that mortgage called Denver extension mortgage ever 
issued ? | 

A. Yes, sir. 

(J. At the time you speak ol, bearing date June 20th, 1869 ? 

A. Yes, sir. 

Q. Do you know anything about whether the Kansas Pacifie R’y 
Co. obtained that extension that they desired from the holders of 
the income bonds? 

A. They did to some extent. 


. 


| pl 
> . - . = ' » o . ™- | ’ ‘ 
But you KnOoW nothing of your owhb Knowledge as to that 


; 


Q. How large an extent; can-you tell 

A. I cannot tell. 

(). What hook of the Kansas Pacific railway contains any record 
of the amount of the bovds that were subordinated ? 

A. I do not think there 1s any book that will show; there may be, 
but none of the general books show it; there was no entry ever made 
in the or neru|l books of the COMIpany show Ing the number of each. 

(J. You are not able to state to how large an extent these Income 
bonds were subordinated ? 

A. No, sir. 

() When Was this etfort mad On) the part of the Kansas 
Loo Pacific It’s thus to induce holders of the income bonds to sub- 
ordinate them ? 


preening reagent 


nano 


—" 
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A. It must have been in 1866 or 1867. 

Q. Was it before the issue of this Denver extension mortgage of 
the first of June, 1869? 

A. It was along about that time. 

(J. Suppose it to have been in the spring [ of | L869, Mr. Smith, 
how long was th: at after the Se income bonds hi id bee hl di live red ‘ 4 

A. Well, it was quite a time; I don’t know how long 

(. How many were stamped in “a L869 ? 

A 4,045,450, according LO an Century in the bond-book | rv Mr. | iLam- 
born. 

(). Were any additional income bonds stamped after that; if so 
when ‘ 

A. Between that date, a r, 1869, and March 27th, 1871, 
—_ were 5,350 additional st: In pe dd. 

These are entered in this same book you have been testifying 
via of the Kansas Pacifie railway ? 

A. Yes, sir; making a total of 4,048,800, as shown by the entries 
made in the bond-book by Lamborn. It escaped my recollection at 
the time of making former statement that there was an entry of 
this kind in the bond-book. ° 

Redirect examination : 

Please look at the paper now shown you and state if that paper 
saleolie to the files of the company that you kept as auditor. (Paper 
No. 12.) 

A. Yes, sir. 

Q. Please verify it by your initials, so that it may be identified. 

Witness endorsed his initials and the date on the paper referred 
to. 

Norrt.—I, the notary, also endorsed initials and date on same and 


marked it No. 12. 
Q. This paper which you have just verified refers to a certain 
amount of the stock of the company as having been trans- 
134 ~—s ferred to John Edgar Thompson and John D. Perry, amount- 
ing to 2,080 shares. Now, do you know of any persons inter- 
ested in the stock of the company, if there should have been such 
persons, that knew of these contracts, other than those that were in- 
terested in the stocks specified in that paper? 

A. I know there were persons who claimed to have stock other than 
those mentioned in this paper. I know that soiie of them knew of 
these contracts. 

@. The stockholders that you refer to in your cross-examination 
as being in and out of the office while these contracts were being 
made, were they not, with the exception of Devereux and Anderson, 
parties who were interested in that stock mentioned in that paper? 

A. Yes, sir. 

. Do you know of the county of Leavenworth being a stock- 
holder of the company? 

A. Yes, sir; Leavenworth county became a stockholder to the 
amount of $250,000—some time in 1866, before cold weather. 
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®. You es ink it was before October? 
A. Yes 
() Mens not this stock that was reported to be at the office there 


at the time these first contracts were made. or about that time. stock 
that had been acquired by sale upon pledges made by Hallett? 
A. it was, mostly. 


Xd | MO you know whether or not there was a controversy between 
LS65 and several old sub- 
heir stock—whether they 


i@ atlairs of the company ? 


the com pany as it was then yer | in 
scribers to stock about the validity of 
should be allowed to sestdeheaihis in t] 
A. Yes, sir 
(). Were not the directors of the con pany in 1869 whose names 
you have mentioned before in your direct examination all of them 
interested in the contracts of July Ist. 1S65. and ¢ ctober, 1S66? 
\. Yes, sil | 
(). And all of them had these income bonds distributed to them? 
A Y¢ ~F SIF. 
(). I will ask you to state, since you knew, whether there was not 
a continued succession of directors of parties who were in- 
135 terest cl Il} these contracts of \I Shoemaker and Co. and 
Sho mak r and \I itle rf 
A. ‘There was up to 1869. 


Redirect examination 
S T. Sxrri recalled by the railway « ym pany, 


Q. Do you know whether the contractors, R. M. Shoemaker and 
(' fil} } SS 


| Shoemaker. Miller and Co.. were paid by the railway com- 


paths thi bon is and Sl ck , land Ss, ectc., that were conti racted LO be paid 
thet 

A. Y es, sir 

. Please look at the paper now shown you and state whether 
that paper was among the files of the cor pany, and if you know 


the signatures to it 


sas verore 
Witness verified the | aper Dy aflixing his initials and the date. 


Nore—lI, the notary, also affixed my initials and date to the paper 
and marked it No. 153. 


Reeross examination: 


Q. Mr. Smith, you have been ‘asked about the stock claimed by 
the county of Leavenworth ; had not that stock always been re- 
pudiated by the Kansas Pacific Railw i\ LO 

A. The v refused to allow som partis s to vote on lt, claiming they 
were not the rightful owners. 

() The paper you have testified to, be hy No. 12, a trust agree- 
ment in relation to 2,080 shares of stock, represents the whole stock 
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of the company as — then existed — 4,160 fully-paid shares of 
stock : do you recollect who then held the remainder of that L160 
shares of stock ? 
A..No, sir; I recollect that Mr. Anderson, Mr. Devereux, and 
Some others held some of it at that Lime. 
(). Did all those holding the remainder of stock, except 
1386 ~—s the 2,080 shares, have knowledge of these contracts of July 
Ist, 1865, and October Ist, 1866, for construction of the road ? 
A. I think so. 
S.T. SMITH. 


Ki. C. SMEED, called by the railway company, being by me first duly 
examined, cautioned, and solemnly sworn to testify the truth, the 
whole truth, and nothing but the truth, de poses and says 


(). State your protessi mn or occupation. 

A. Lama civil engineer. _ 

(). Have you been in the employm nt of the Union Pacific rail- 
way, Eastern Division, afterwards called the Kansas Pacific railway? 

A. Yes, sir. 

Q. When did vou enter the employ of the company’ 

A. In 1866. 

Q. Are you acquainted with the construction of railroads, and do 
you know the cost? 

A. Yes, sir. 

Q. Did you become acquainted with the railroad of the company 
stated, between Leavenworth and Lawrence, called the Leavenworth 
Branch, and the railroad from Lawrence to 394th mile post west, in 
LS66 ? 

A. I did; so much of it as was constructed at that time, and was 
acquainted with the residue as it was constructed. 

(). Considering the cost of material, the price of labor, engineer- 
ing, etc., at that time, and the manner in which the road was con- 
structed, the Leavenworth Branch and the residue to the 394th mile 
post from Lawrence, what would be iL fair COSI in money for the Ccoll- 
struction oi that road per mile? 

A. I think $10,000 per mile. 

Q. I am under the impression that the material at that time would 
cost nearly that ? 

A. I don’t remember the price. 

Q. Assuming the price of iron to be $100.00 per ton. 

A. About $15,000 per mile. 


} 


Obj.:-Objected to as incompetent and irrelevant. 


EK. C. SMEED. 


137 I, J. W. Griffith, a notary public within and for the county 

of Jackson and State of Missouri, do hereby certify that 8. T. 
Smith and E. C. Smeed were by me first severally sworn to testify 
the truth, the whole truth, and nothing but the truth, and that the 
depositions by them respectively subscribed, as above set forth, were 
reduced to writing by A. W. Scribner in my presence and in the 
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presence oO the wit nesses, and were r Sper tively subseribed by the 
sal eae 31n my presence, ana were take n at the time and in 
the place mn the: nnexe d notice specilie 7 that ain neither counsel, 
attorne y, -or re lative of either party, or ¢ therwise Interested in the 


In witness whereof I have hereunto set mv hand and notarial 
Seai this Z Sth d: LV of November. ISS] 
my commission expires Apru 22, 1582 
BAL. ] JOHN W. GRIFFITH, 
lary Public 


Notary 
x7 — Qo” yy il hw ¢] { |? > | 
Notary fees 20.00, paid by the Kal Pacifie Railway Co. 
Opened at the request of def’ts’ att’y, June 5, 1882. 


\. S. THOMAS, Clerk, 
N. HOLMES, Deputy 


endorsed: No. 3437 Deposition of S. T. Smith. Filed Sept. 6 


138 In the Cireuit Court of the U.S. for the Eastern Dist. of 


B. W. Lewis. Jr.. vs. Toe KANsAs Pactric Rattway Co 


Depositions of C. S. Greeley, page 1; J. D. Perry, page 29. 
‘ . . . 


In thie Circuit Court of the Unit Stat ror the Kast rh District of 


BENJAMIN W. Lewis. Jr.. vs. Tore KANSA ‘AcIFIC RAILROAD Co. 


be it remembered that on the 20th da of May, A L). 1882, I, 
L.. L. Walbridge, a notary public within and for the city and county 
of St. Louis, in the State of Missouri, and duly commissioned and 
qualified under the laws of the United States to take depositions for 
use in the circuit courts of the United States, did call and cause to 


’ 1} . (° ' ‘ a1 . +} . . 3 

be and personauy appear belore me at thi law ofhee of Glover & 

‘} x" om. AT... } . 7 P ,7 > } s ' 

Sheplev. No. 100 North kourth St.. 1n ne said eastern district of 
i ‘ 

Missouri. city of St. Louis. State of Missouri. Carlos S. Greeley & 


John D. Perry to testify and the truth to say on the part and bi half 
of the plaintiff in a certain suit or matter of controversy how de- 
pending and undetermined in the cireuit court of the United States 
for the eastern district of Kansas, wherein Benjamin W. Lewis, Jr., 
is plaintiff and the Kansas Pacific Railroad Co. is defendant. 

Pre sent on behalf of the F untill J ptiT) RR Shepley, lisq 

Press nt on be half of the defe idant Lion. J. r. Usher and —— 
Monroe, lusq. 


And the said Cartos S. Greetey, of lawful age and having been 
by me first cautioned and duly sworn to tell the truth, the whole 
uth, and nothing but the truth in the matter of controversy 
139 aforesaid, was examined, and he did thereupon depose . testify, 
and say as follows, viz: 
12—140 


et 
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Direct examination by Jonn R. Sueprey, Esq.: 

1 Q. State your name, age, and residence 

A. My name is Carlos 8. Greeley; I am 70 years old; I reside in 
St. Louis. 

2 Q. Were you ever connected with the Kansas Pacific Railroad 
Co. ? 

A. Yes, sir; I commenced first in 1864-65. 

3 Q. Were you connected with that road in any official capacity? 
And, if so, state what ? 

A. I was treasurer of the road several years after my first connec- 
tion with it. 

4. Were you a director of the road atany time; and, if so, when? 

A. I think I was elected before 1868 

Oo Q. Have you continued to be such director from that time on’ 
And, if so, state. 

A. I was treasurer and director for 5 or 6 years. 

6 Q. Are you a director now ? 

A. No, sir. 

7 Q. When did you cease to be a director ? 

A. A year ago. 

8 Q. Then from the time you were first elected director to about 
a year ago you had been adirector all the time of the Kansas Pacific 
railroad ” , 

A. I was director up to the time the receiver was appointed and 
then resigned; I was director for a little while in 1865 and then re- 
signed and was elected again shortly after, pending the execution of 
certain contracts. 

9 Q. You were a director in 1865”? 

A. Yes, sir. 

10 Q. Did you not resign in August, 1865, and were you not re- 
elected in April, LS67 ? 

A. I think that is about the time I resigned, and some other per- 
sons were put in the board, and afterwards I was re-elected; I think 
that is as near as my recoilection serves me. 

11 Q. You continued to be such director until about a year ago 
all the time on? 

A. No; when I was appointed receiver I resigned as director and 

treasurer. 
140 12 Q. That was in 1876? 

A. Yes; when appointed receiver I resigned as treasurer 
and took the receivership, and when the consolidation took place | 
was elected director in the consolidated board. 

13 Q. What time were you elected in the consolidated board ? 

A. I was elected the first meeting of the consolidated board; I was 
elected a director 

14 Q. Were you elected as a director of the Union Pacific Railway 
Company or the Kansas Pacific Railroad Company ? 

A. I was elected director of the Union Pacific Railway Company 
after the consolidation in that board. 

15 Q. There was no separate organization then of the Kansas 
Pacific Railroad Company kept up after the consolidation in 1880? 


é 


— 
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A. There was not that I am aware of. 

16 (). Were you a party to the construction contract, made and 
dated the first day of October, LS66, by certain persons with the 
Union Pacifie Railway Co., Eastern Division, afterwards called the 
Kansas Pacific Railroad Co. ? 

A. Yes, sir. 

17 (2. Would you be able to recognize that contract if you were to 


(Paper shown to the witness.) 


A. Yes, sir: I should say that was a COPY of the contract 


(it is agreed that the paper shown to the witness is the paper called 
for in the pleadings as being the contract dated the Ist of October, 
LS6O6, made with Shoemaker, Miller & Co. with the Union Pacifie Rail- 
road Co., Eastern Division.) 


IS Q. Were you also interested in the contract made with R. M. 
S| oemuaker XW Co with the Union Pac ic hallway Co., astern LDivi- 
sion, for the construction of a part of the road to Fort Riley, and also 
Leave nworth branch 4 

A. Yes, sir: to the 140th mile post 

1) @. And also for the construction of the Leavenworth branch ? 


A. Yes.sir 


(It is agreed that they were the same set out in the pleadings in 


| \ 
Lbs case, ) 


4] 20 Q. Will you state what the condition of the country was 
at the time these construction contracts were entered into, 

beginning with the time at which the first contract was entered into 
between R. M. Shoemaker & Co. with the Union Pacific Railroad 
Co., Eastern Division, dated the lst day of July, 1865? 

A. As to its population ? : 

21 Q. Yes; and as to the country through which it was to puss 

A. It was a prairie country, very sparse ly settled : the chief settle- 
ments were Lawrence and ‘Topeka; it was a new country 

22 Q. What kind of a country was it from Ellsworth ou west ? 
rretty hard-looking country—very few inhabitants 
23 Q. Was there any cultivation 
A. Not muebh. 
2 Was it known whether 1t could be cultivated ? 
‘here were serious doubts on the part of a good many whether 
it eould ever be occupied and populated 

25 Q. What obstacles did you find in getting persons that were 
willing to work to construct the road, if any f 

1A.| Well, we had some difficulty here in making up our party; 
there were very few of us in it—McPherson, and Edgell, and Perry, 
and Meier, and a few that were willing to take the chances; there 
were quite cl number spoke to— men OF neans and influence—who 
refused to have anything to do with 11 For instance, spoke LO 
Mr Crow, who had money to invest, but it declined . he wouldn't 
puta doliar in. I recollect that I spoke to Mr. Baker, who is now 


a « 
— 


a 
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dead ; he had money to invest, but he wouldn’t put all his money, he 
said, in any such place. These two I recollect of speaking to at the 
time we were making up our pool here for our amount. 

26 Q. What efforts were made, if any, to obtain contracts for the 
construction of the road ? 

A. Well, there was some half dozen or more here who agreed to 
go in pretty heavy in order to raise the necessary means, and. it may 
be proper for me to state how we got into this thing or how 
142 ~—s several of us got into it. I didn’t go in voluntarily. Mr. 

Perry was in it very heavy, and he called us together one day 
and stated the condition of thin igs ; that he had Fone as far as he 
could go financially, and stated that he would like to get assistance. 
A meeting was held in the Exchange Bank, and about a dozen of us 
were present, and the whoi matter was ae eee his prop 
osition to us was for us to furnish him the money, for wlich he 
would pay us 10 per cent. interest and give us a die eles In 
the contracts that he had with one Sam. Hallett. We talked there 
for two hours, and finally I got a little tired of sitting there, and | 
believe that I was the first one that spoke, and [ said, I will advance 
10,000 on these terms, ‘and upon 1 that they all said they would go in 
so much—Giles F. Fille Vv, [ think, $1. 5,000, and others followed suit, 
until about the whole amount was made up ag: he asked for, 
which was $150,000. The money was called in as he needed it to 
pay for the work, but Sam. Hallett was killed aa ‘ae whole thing 
then dropped, and we were in, and we then went in under this con- 
tract. That is the way I got in it in the first place. 

27 Q. What year was that? 

A. lam not sure whether in 1864 or 1865, but I think we went 
in before Hallett was killed, and I think it was about June or July, 
1864. 

28 Q. Did you find’any one who was willing to go in and make a 
contract with the company for the construction of that work upon 
the Leavenworth branch and on the main line, except those who 
were interested in the company ? 

A. There were a very few that I know of except those that were 
in. This party that | spoke to, that went in, was substantially the 
party that met at the preliminary meeting at the bank to which | 
have alluded. 

29 Q. Iam talking now afterwards? 

A. There were some who went in on my representations and some 

on Mr. Perry’s representations. For instance, Mr. James Smith, 
143. who was a very cautious man, and who went in on my repre- 

sentations. 

30 Q. State whether the parties or men who went into these con- 
tracts were inte rested in the company itself as stockholders. 

A. Yes, sir; they were. 


31 Q. Will you look at the condition of the contract of the Ist of 


October, 1866, and state what the consideration for the construction 
which the contractors agreed to make the road was under that con- 
tract ? 

A. We got $16,000 per mile, Government bonds; we issued $16- 


e--- 
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QOO per mile of first-mortgage bonds, and then we had a certain 
amount of stock and acertain amount of bonds for each mile of road, 
which we received and distributed in proportion to each man’s in- 
terest. 

o2 Q. Asa part of the consideration to be received for the con- 
struction of the road, will you state whether that contract agreed to 
furnish any income bonds? : 

A. Y es, sir: that Was a part Or the mtiract 

Oo (). What did that contract agree to give th parties construct- 
Ing the road us far iis the incom DONC ft the COMMpany were Cconh- 
cerned ? 

A. $10,000 per mile of income bonds for each and every mile of 
railroad and telegraph line built under this contract ; that was the 
ugreenient 

o4 (). Did they contract to pars an iebts lue On bhi part of the 
former contractors on the road and, lt SO, how much? 

A. Yes, $400,000 of income bonds and SG00.000 of stock 
39 Q. Was the debt thus due by the Union Pacific Railway Co., 
Eastern Division, to the former contractors paid by the contractors, 
Shoemaker, Miller & Co.? 

A. Y es. sIr. 

386 Q. How much did that amount to which they paid according 
to your best recoll ction now ¢ 

A. | can't state distinetly how 


~~ 


o7 Q. It was over $400,000, was 1 


: 


A. It was over $400.000 if I recollect rieht 
58 Q. When were the income bonds issued to the best of your 
recollection ? 
44 A. They were issued, I think, in installments as payments 


’ 


were made and as money was paid in. 

od4 (). Do you recollect when —what time—this debt due by the 
company to the former contractors was paid by Shoemaker, Miller 
® Uo.? 

A. It was paid at the completion of the contract, or before the 
completion of the contract—at the end of 11 

38} Q. Did you receive a portion of these income bonds? 

A. I did. 

oY Q. Did the portion that you. received embrace a part of the 
money which you had furnished for paying the debt due on the 
former contract ? 

A. It did. 

10 Q. At the time of making the contract of the Ist of July, 1865, 
and at the time of the making of the contract of ¢ lctober Ist, 1866, 
did you know anything as to the knowledge of this contract by the 
holders of the stock of the Union Pacific Railway Co., Eastern Di- 
vision, at that time? 

A. It Was understood what the contract Was by the parties who 
had the interests, either stock or bonds or anything else. There was 
ho secrecy about it that | know of: at least I represented to the par- 
Lies what we were to et In speaking LO them to induce [them | Lo 
take an interest. ° 


Semarang —_ 
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Ll Q. Do you know of any persons that were interested as stock- 
ho.ders in that company who were not cognizant of these construc- 
tion contracts as nade? 

A. I know of none. . 

12 (). Do you recollect the contract made with the county col- 


missioners of the county of Leavenworth in regard to the taking of 


some S500.000 of stock of the company ? 
: as} | 
- + ! © 5 . . . 
A. We gave them a quarter million of stock, for which they were 
m » | r al . “Ge ite 
LO @1VeE us a like amount of the bonds of the county. and we vere to 
} ; ’ rst } } . . 
complete the branch road. The contract was made to build the 
} } } ‘% 4 | a. 7 . i >. j ’ . . | : ] 
branch road, and after that. u recotiect meht, we m de Lhnis ar- 
ranvemeny with the co ntv Io} 250 of Lne ecounty bonds. and they 


were to take S250.000 of the stock of the road. 
} 


145 is @. At the time of that contract for the taking of the 
stock of the company by the county of Leavenworth was 
anything said about these construction contracts between the county 
; _ = ‘ . 
commissioners and those acting for thi company ¢ 


\ | thin! th, ryriT 1 ae ’ , ’ ' , " 1 } * 4] ys bee 
LIPITIA He COUNLY CODIMLISSIONCrs Werte cognizant ol the nature 


of thi contract | talked it over With some Ol them that were then 
county commissioners at that Lime. 

L-+ (). Do you recollect anything about a contract that was made 
by Some O} those interested il} the construction contract with the 
county of Leavenworth in regard to the construction of the Leave’.- 
worth branch ? 

A. We agreed to construct the Leavenworth branch and to have 
it finished to Leavenworth at a stipulated time—entire to Leaven- 
worth. 

45 LJ. Was there in the consultation which resulted in the sub- 
scription of $250,000 of that stock any concealment ; were not these 
construction contracts canvassed between the parties at the time? 

A. hav heard tlre Ih) talked Over by the parties and SOtTILC ot the 
commissioners of the county court, those who were then commis- 
sioners of the county court. I think that Sam. Stinson, an attorney 
that lived in Leavenworth, that the matter was talked over with 
him, I recollect, in his presence and In the presence of some of the 
different commissioners of Leavenworth county in regard to the 
contracts that we had for building the road and the branch road. 

16 |Q.| Do you know anything about whether the contracts for 
the construction of the road, whether they were cognizant of these 
construction contracts, and whether they asked to see them, and 
whether they were exhibited to them ? | 

A. | can't say that they were exhibited to them, but | can only 
say, as I said before, that it has been talked over, and my recollec- 
tion of the matter is that 1t was talked over in the presence of some of 
the commissioners of the county who were commissioners at that 
time. : 

17 @. These construction contracts related only to the 

146 building of the road up to the 395th mile post, didn’t they ? 
A. That was the Shoemaker, Miller & Co. contract. 

48 Q. After having completed or nearly completed it to the extent 


—_ 
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J 

a 


of the 395th mile post, was there any difficulty then as to the fur- 
ther extension of the road? 

A. Yes, sir: there was some 

19) (). Where would these construction contracts have left the road 
if It had been completed ? | 

A. Left it out in the prairie 

90 Q. Where did these construction contracts leave the road after 


they had been completed 

\. Left it out in the prairie 

51 @. Finished or unfinished, a e terminus was con 
cerned 

A. The terminus, according t ; finished at the 
95th mile post 


o2 What difficulties arose ; finishing of the road to 


SOme pont wher ir could bye rpsiche 
\. The difficult . 
if ‘ if i i | i ‘ Drowvda ‘ {)i De. 
i 
| 
ing able to neg ite the secu 1 to get the money to 
, ‘ y 
finish the road through to Deny I he Dy er ex- 
Ley) iq)? 
2 () Had thy, rallro i >% ; j ‘ eal +7 . nid und 7 * 
Ur NS ada vil chil Ath All \ Aas pA ib UVUUI' ULUCTUAAC 
: } ' , 
to finish the road to Denver 
. ’ a 
1. it had none 
— = . : 
a7 iQ W hat Meawis Werte ben LCS] : Lat CO Pettit ior the 


purpose of finishing the road ? 

A. The first move, if I reeollect ris : the subordination of 
bhne income bonds 

oo Hiow was that accomplishe 

A lf Was ACCOLT plis shed Dy each IT) (nine A preuyne ragrecing 
to subordinate his bonds 

ob Q. Why was that necessary 

A. Couldn’t well negotiate the Denve xtension bonds without. 
as we were well satisfied 

o7 Q. Why was the necessity of executing a new mortgage upon 
the road ? 

A. To raise Lhe money with which to complete thie road to 
Denver. 

5S i, Could it be done at all xu the mort rare which 
147 was _— executed, called the ‘on r extension mort- 
puLZe Was pot upon f thy, 

A. [ don’t lieve It col iid ha ve peen 

ov Q. Was 1 pay LO do ii witho L Liat 

A. 1 don't believe it was; it didn’t look to t the time as though 
it was 

60 Q. To what extent were the efforts of the company successful 
in obtaining the subordination of the bonds held by the owners—of 
those income bonds? 

A. According to my recollection, nearly all who were applied to 
subordinated their bonds; I have one case In my mind which is 
familiar to all, I guess, that had anything much to do with the K. 
P,: l think Mr. Oakes went to Ohio. and Mr. Reiff took the matter 
in hand in Philadelphia; Oakes went to different parties in interest, 


| 
) 
. 
' 
' 
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the holders of those bonds, and among the rest was Hill Jewett, who 
had $10,000; when Oakes first applied to him he said yes; he would 
subordinate his; Oakes went on and got others to subordinate and 
then went to Jewett and he declined to do it, which we didn’t like 
much, any of us. 

61 Q. Do you recdllect after the efforts of the company had been 
suspended in endeavoring to get those bonds subordinated to what 
extent there remained outstanding unsubordinated bonds ? 

A. I think less than $300,000; I don’t know the exact number; 
less than that, I think, were unsubordinated, if I recollect right; I 
don’t think we could have built the road unless we had accomplished 
that, and then, that having been accomplished and the bonds put on 
the market, some of them were sold then as low as 82 and 823— 
first-mortgage bonds. 

63 Q. The Denver extension ? 

A. Yes; Carr went east and sold the last of them, I think, at $823 
cents. 

64 Q. How many out of the income bonds had gone into the open 
market at the time this effort was made ? 

A. There wasn’t much sale or any market for them scarcely. 

65 Q. Did you become one of the persons who agreed to sub- 
145 ordinate your bonds? 
A. Yes, sir; |] signed the paper. 

66 Q. Do you know where that paper is ? 

A. Ido not: [ suppose it is among the papers; I suppose Mr. 
Smith has it. 

67 Q. Did the company send its agents to the holders of the in- 
come bonds for thi purpose of having this subordination made ? 

A. Yes, sir; Mr. Oakes went to Ohio, as I stated before, and Mr. 
Reiff took up the Eastern parties. 

68 Q. This contract on the part of the part of the company to 
furnish certain consider tions to them for the construction of the 
road under the av orate of the Ist of October, 1876, was it an en- 
tirety or not? 

A. They agreed to build and « ULp the road, stipulating what 
equipment, and everything to make it a first-class road, such as 
should be accepted by the Government commission. 

Ov (). And iif consideration of it they were to receive certain 

A. In consideration of that they were to receive certain Govern- 
ment bonds, first-mortgage bonds, certain income bonds, and a 
certain amount of stock ; that is the whole story. 

70 Q. Did the contractors perform their part of the contract ? 
A. Yes, sir; I had $100,000 in the first contract. 

71 Q. The see ‘ond contr ict, was that pe rformed ? 

A. Yes, sir; I had $75,000 m the second. 

% @. Was the road built? | 

The road was built and completed, and accepted by the Govern- 
Hof commissioner, and the Government bonds were issued and 
sold except L6U, which lioss, steele & Co. rot to se ‘ttle their suit. 

73 Q. Were not almost all ieee who were owners of the stock in- 
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tere\sted in these construction contracts; that is, had they not to 
com} ¥lete the road themselves finally ? 

A. Wertainly they did; it was the pool made up; you may say 

pools are tangible; a pool made up by parties to go and 
149 puild.the road, and after building and completing the road 
hey were to receive certain securities for doing it. 

74 Qgé Do you know of any person who was a stockholder in that 
compayfhy that was not cognizant at the time that they were made of 
the mfking of these contracts that you have spoken of? 

A. J don’t know of any one that didn’t know the general nature 
of th > contracts. I don’t know that every one read the contracts, 
buf/they knew from representations to them what they were to get 
“hen they put the money in—what they were to get for it—other- 
wise they wouldn't have put their money in. 

70 (). Was there any concealment at the time of these contracts ? 

A. I never knew of any concealment, and | am sure I had none. 

76 Q. How soon, to the knowledge of the. company, were the In- 
come bonds bought and sold in open market” 

A. | don’t recollect, but know there was very little market for 
income bonds. I held $140,000 of income bonds way up to the time 
when it looked as if the whole thing would be sold out under the 
foreclosure before I undertook to sell any, and when I did they sold 
very low. 

77 Q. Do you recollect whether they were bought and sold in open 
market previous to the 29th of June, 1875 ? 

A. Yes, sir; I think there were some sold prior to that, but I can't 
tell what the market was. 

78 Q. Lam not asking what they were sold for, but whether they 
were dealt in and sold in open m: irket 

A. I think there were some limited sales Ke rhaps, prior to that. 

79 Q. What time did Mr. Jordon become president of the road ? 

A. I don’t recollect. ’ 

S80 Q. Before he was elected, who was presitlent of the road ? 

A. Mr. Perry was president of the road and re Carr afterwards. 
Just before Mr. Jordon was elected Mr. Robert E. Carr was president. 

$1 Q. Did Jordon continue to be reside nt up to the time 
150 ~—of this consolidation you spoke of : 

A. I don’t recollect whether he or Mr. Dillon was president 
of the Kansas Pacific railroad up to the time of the consdlidation. 

82 Q. When did you hear, for the first time, any intimation that 
there was any invalidity in the income bond mortgage from any 
one connected with the road ? 

A. I don’t recollect of hearing anything of it until after the con- 
solidation. 

83 Q. Were you at any time one of the trustees of this income 
mortgage ¢ 

A. Yes, sir; I was one of the trustees and Mr. Adolphus Meier was 
the other. 

84 Q. Did you at any time resign that trust 

A. | did. 

85 Q. Do you recollect who was elected trustee in your place 
lo—149 


) 


» 
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A. I do not. f 

86 Q. Do you recoliect of making an answer in this suit in vefer- 
ence to the first suit? , 

A. It seems to me I did. 

87 Q. That answer truly states the facts in the case, does 14 

A. Yes, sir. f 

88 @. You stated that you remained a director until about @ year 
since—a director of the Kansas Pacitic Railroad Co. and of thie con- 
solidating railroad, composed of the Kansas Pacific and the ‘Union 
Pacific, until about a vear ago. : 

A. Until a year ago last January, 1 think, I was left out;\ they 
asked me if I had any objections to be ing left, and | of course had 
none, and they wanted to putin some one east, I think ; [don’t know 
who. 

SY () Do you recollect who OTN Post dthe board of directors of the 
Kansas Pacific railroad at the time you finally terminated your con- 
nection with the road ? 

A. When we made our sale and went oué (Mr. Perry and Mr. Cart 
were then directors) we resigned and — places were filled ; I resigned 
among the rest,and then. when the consolidation was made, I resigned 
when I accepted the receivership. 

“() (). Were you not re-elected ? 
151 A. In the consolidation I was re-elected 
A. In thre consolidation / was re-elected. 

91 Q. Were you noi elected a director of the Kansas Pacific rail- 
road after you resigned the receivership ? 

A. I don't know but I was; I think, perhaps, I was for the purpose 
of carrying out the organization, WC, 

92 (). Do you recollect who COM pose d the dires tory al the time 
you were last a director in the Union Pacific Railway Co.—-who 
were your codirectors—I mean just before the consolidation ? 

A. No, | ean’t recollect ; the only two who lived in St. Louis were 
myself and Mr. Jordon, I think. 

93 Q. Was Mr. Gould a member of the board ? 

A. Yes, sir. 

94 Q. Was Mr. Dillon a member of the board ? 

A. Yes, sir; that is Iny recollection 

95 Q. Did they become, before that time, large owners of the in- 
come bonds ? 

A. Yes, sir. 

96 Q. How long before the consolidation had there been a sale of 
these bonds On the open market—a large sale: how long before the 
consolidation had income bonds been bought and sold Onl the 
market ? 

A. They were sold in 1878. Some were bought and sold to a 
limited extent prior to 1878; small quantities; not a general market 
for them. 

97 Q. Well, about 1878 and after? 

A. In 1878 they began to seil on the market and to change hands 
rapidly; were bought in large quantities, and in some cases, I think, 
there was quite a quantity, I think, bought by some brokers in New 
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York, if I recollect right; I don’t know how many they had nor 
exactly who the parties were that held them ; -l have never heard 
them spoken of in general terms. 


98 Q. Who was secretary of the company at the time of these 
Lransactions—the making of these construction contracts ? 
‘ 


A. Charles B. Lamborn. 

JU Where is Mr. Lamborn ? 

A. I don’t know; I heard he had gone up on the North Pacific 

railroad as land commissioner—either had gone or was 
152. going—but I think he has gone; he has been living at Pu- 
eblo. 

100 Q. He hasn’t been in the State of Kansas for a long time, as 
far as you know ” 

A Oh. no; not for several Years. He has been appointed land 
commissioner for the Northern Pacific railroad. 

101 Q. Do you know Jolin b. Devereux? 

A. Yes, sir. 

LUZ (J. What position did he hoid in reference to the Kansas Pa- 
cific Railroad Company ‘4 

A. I think from the first incipiency he acted as secretary 

1038 Q. What has become of him ? 

A. He 1s out. 

104 Q. Judge Usher has been general solicitor of the company all 
the time, has he not? 

A. Yes, sir, and 1s so now. 


(‘ross-examination by Hon. J. P. USHER, counsel lor de- 
fendant: 

LOD (). These income bonds Were, by thie holders that were Con- 
nected with the company, put in a pool to be settled and compro- 
mised by Gould ? 

A. When we sold out ? 

106 Q. Yes 

A. Well those of us who were in the pool put our bonds In. 

107 Q. You were in the pool? 

A. Yes, sir 

1US QQ. They were compromised by thi company, were they not? 

A. We sold our bonds at the stipulated price. 

109 Q. At what price? 

A. The income bonds? 

110 Q. Yes. 

A. Put in the pool at oV cents. 

Li] (). And took other bouds of the COMLpany for them t 

A. Oh. ho; | iil) speaking | of | when we sold out the pool to 
Gould We put them in the pool first We held an interest in the 
pool ; subsequently sold out our interest in the pool, 

112 Q. You put them in the pool at 5U cents” 

A. Y es, sir. 

113 Q. And afterwards sold out the pool 4 

A. Yes, sir, and got the money 
153 114 Q. Did you remain in the pool” 
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A. No, sir; I didn’t; I sold all out. 

115 Q. What did the pool get of the company for the income 
bonds? 

A. The company had nothing to do with it; it was our individual 
property. : 

116 Q. But the company afterwards took them up with other 
bonds, didn’t they—with these income bonds? 

A. I don’t know what arrangement was made between Gould and 
the company; Gould got us out and paid us the money; |-don’t 
know the arrangement between him and the company. 

117 Q. Didn’t you remain in the pool to the extent of 50,000? 

A. No, sir; I sold all out and then I took 50,000 in that pool busi- 
ness. 

118 Q. Didn’t the pool get 50 per cent. for the bonds in the other 
bonds of the company f 

A. | don’t know what amount of thie ncome bonds we had 
stock and bonds and Denver extension bonds; we had half a 
million dollars of Denver extension bonds In the pool. 

119 Q. But you gave it all up for a less amount of consolidated 
bonds, didn’t you—consols—30 millions 

A. Well,.I took some consolidated bonds and some stock in the 
consolidated company. 

120 Q. You don’t know at what rate you took the consolidated 
bonds ? 

A. I don’t know at what rate they calculated 
at. 

121 Q. The other went in the pool at 30? 

A. They went in the pool at 30; what we put in the pool at. 

122 (). Did your bonds sell for more than about 16 to 17 cents ? 

A. They commenced at about 10} and went up to 18 or 19—that 
is, Mr. Gould commenced tuo buy them and they went up Lo that, 
and then i think he stopped buying; that is according to my recollec- 
tion. 

123 Q. He bought at 10? 

A. I think he commenced at 10 and 104. 

124 Q. Then they went up to 18? 

A. Then they went up to 18 and 19, and I think he stepped 
154 out as near as I can ascertain when they got up to that; that 
is only hearsay ; I don’t know that. 

125 Q. These contracts that you have spoken of, made in 1865, do 
you recollect whether you were pres nt with the county comm 1s- 
sioners of Leavenworth “at any time before they subscribed for the 
stock ? 

A. I don’t recollect that I was with them as a body of commis- 
sioners, but I think with some of them who were commissioners of 
the county. 

126 Q. Do you remember who ? 

A. I think I met Mr. Palmer; I think he was chief justice. 

127 (). And president of the board ? 

A. Yes—of the board of commissioners. 

128 Q. Where did you meet them ? 


— 


he PiCoie bonds 
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A. In Leavenworth. 

129 Q. Do you recollect whether the county commissioners made 
the contract for the subscription of the stock ? 

A. There was an agreement entered into, according to my recol- 
lection. 

130 Q. In writing ? 

A. I couldn’t swear that it was in writing; I can’t swear that it 
was a written agreement. 

131 Q. Does your memory serve you to state whether there was an 
agreement that the road was to be built to Leavenworth by the first 
of the next ensuing May or by May next ensuing ? 

A. There was, as I stated in my direct testimony; I think that 
they were to build it into Leavenworth at a stipulated time, but, ac- 
cording to my re collection, heavy rains prevented Shoemaker from 
doing it, and he VoL. an extension of time from the commissioners, 
so that he got in a few days after the stipulated time; that is my 
recollection of the matter. 

132 Q. I will ask you if you don’t recollect that the contract stated 
that the company was to build the road in by May—some time in 
May—and there was a controversy, without naming any day; but 
this controversy arose afterwards, whether it meant the first day of 

May or any time during the month of May, and to remove 
155 ~~ all trouble before May Shoemaker went and got them by a 
resolution to agree to ext nd the matter. : 

A. That ts my recollection of the matte 

155 Q. Then the stock was afterwards delivered by the company 
and the bonds were received by the con puny 

A. Yes, sir. 

154 Q. And the company delivered the b 
didn’t they t 

A. Y es, sir. 

135 Q. Do you know if Mr. Palmer ever knew the terms of the 
contracts / 

A. No further than that the matter was talked over as to our hav- 
ing the contract—the contracts of building the road, and so on 

136 Q. Do you know whether it was not true in point of fact that 
Shoemaker went to work for some time before the contracts were ac- 
tually made, and tli y were dated back ° 

A. I think the work was commenced on the road before the con- 
tract was actually consummated. 

37 Q. Actually reduced to writing 

A. I think that 1s my recollection of the matter. 

138 (). That he had done considerable work before the contract ? 

A. I don’t know to what extent or how much work he had done. 

159 Q. But that the contracts were actually dated back, you rece- 
ollect that, don’t you? 

A. I don’t recollect that part of it; | can't say as to that. 

140 Q. Well, now, the pool that you have spoken of, having been 
made Up to build these roads or LO Carry out these contracts, wil! you 
state whether half of the funds were furnished by Western parties or 
Missouri parties here, and the other by Eastern parties? 


ynds to the contractors, 


- 
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A. Inthe contract — R. M.Shoemaker & Co. our parties had $1,118,- 
000 and some hundred dollars, when Tom Scott and his party came 


out here and the negotiation was commenced in regard to their joining, , 


us, and we agreed to make the amount of the pool two million dol- 

lars, they having one million and our parties one mitlion ; they paid 

to us $118,000 and some hundred dollars, so that they stood one 
million in and we stood one million tn. 

141 Q. They paid then more than a million, didn’t they ? 

156 A. No; they paid a million and they had to pay us back 

118,000 to make us equal with them a million each. 
142 Q. They would have to pay just half, wouldn’t they, to make 


them equal ? 
hat is made us an equal interest, a million 


A. What | mean by | 
each and a half of it: that was the result of it. half of $118,000 and 


Some hundred dollars. 

1438 Q. This million of dollars raised by Scott and his friends 
was raised partly in Obio and partly m the Kast? 

A. Yes, Sir. 

144 Q. The million of dollars which the Missouri parties put in 
was all in the road ? 

A. Yes, sir: and $118,000 bes es 

145 (). So that you didn’t advance any more money Ol) the first 
contracts here ‘ 

A. No. 

146 (). Now Was there any stock out, ever recognized to be oul, 
except that which was recognized when these contracts were made ? 

A. Didn't recognize any stock out except what was given for the 


; 


contracts 

147 Q. On the contracts? 

A. Yes, sir. 

148 Q. Whatever old stock was out you claimed that was already 
canceled ? : 

A. We ignored that. 

149 (). So that the stock that was out and recognized by the com- 
pany from the time of this meeting here in 1865 down to the con- 
solidation all proceeded from the contracts? 

A. Yes; stock given to the contractors. 

150 Q. Except the Leavenworth county stock ? 

A. There was a certain stock Mr. Glover had that he got from 
Boyle. 

151 Q. When you entered into this contract with Scott and his 
party there was certain stock that was recognized as already out— 
a certain piece with Mr. Boyle—do you recollect anything about 
that? 

A. I recollect something about that. 

152 Q. And it was al! fixed up, was it? 

A. Yes; as far as I know. 

153 Q. And you allowed Bennett to have certain stock 
157 which I afterwards controlled ? 
A. Yes, sir. 
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154 Q. Now this stock that was recognized as proper stock at that 
date, wh it was done with that for the time being? 

A. It was held, I think, in a block for distribution—transferred to 
Perry and somebody. 

155 Q. John E. Thompson ; do you remember well enough to state 
that? , 

A. I] think it was transferred in a block to Perry and some one— 
[ think it was Thompson—as trustee to be held for the subscribers in 
pool. 

156 Q. Then, after these contracts were supposed to have been 
executed, this stock was retransferred ? 

A. Pro rata to the amount of interest each man had in the pool. 

157 Q. Was Thompson interested in these contracts and a sub- 
scriber in them ? 

A. Yes, sir. 

158 Q. And Thomas Scott? 


A. Yes, sir. 
159 Q. And William H. Clements” 
A. Vea: sIr. 


160 Q. They were Eastern parties? 
Clements is an Ohio party. 

161 Q. Well, we call them Eastern here—Ohio and Pennsylvania— 
was divided between them a million of dollars. When these two con- 
tracts were first compieted the company had a settlement with the 
contractors, didn’t they 4 

A. Yes, sir. 

162 (. And there was found to be indebted to them, according to 
that sett tle ment, $400,000 ? 

A. S450,000. 

163 Q. Were all the directors at that time, unless it was Devereux, 
already interested in these contracts / 

A. I don’t think Judge Devereux ever had any interest in the 
contract. 

164 Q. All except, I will put it. 

A. Yes; the Judge declined to take any interest in it anyhow—to 
put any money In. 

165 Q. But he was a director for awhile? 

A. Yes; for awhile. 

166 Q. All the rest were interested in the contracts, were they 
not ? 

A. Yes, sir. 

167 Q. And had received stock in the contract ? 

A. Yes, sir. 
158 168 Q. And these income bonds also? 
A. Yes, sir. 

169 Q. In the new contract that was made for building the road 
on from Fort Riley as far as the Gove mmme nt subsidy and bonds ex- 
tended, that was the form of the contract ‘ 

A. It was — the 394th mile post that the Government bonds ex- 
tended, I think ; — actually built some further. 

170 Q. In paying this money back, or in the settlement that you 
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made with the company—with the directors of the company—in 

. . - » 
which you estimated the company owed the contractors some $400,- 
000 and odd thousand dollars, the company, or Shoemaker, Miller & 

‘ : . , . i ° ty . ? 
Co., actually paid back to themselves largely this $400,000, didn’t 
they ? 

A. I don’t recollect clearly about that. 

(Paper shown witness.) 

171 Q. This is a copy of the subscription list of the first contract 
of R. M. Shoemaker & Co., and this is a list of the subscribers to 
the contract of R. M. Shoemaker & Co. Now, can you look over 
that and state how many of them were interested ‘in the new con- 
tract ? 

A. I don’t know as I can. (Witness examines list of Shoemaker, 
Miller WV Co.) should Say that list was correct. 

(Paper referred to is marked Exhibit A by the notary.) 

{2 (J. Please look at thie paper how shown you and state whether, 
as far as you know, and especially as to yours, whether your pro- 
portion in the Delaware lands in the contract for building the Leav- 
enworth branch road was estimated to be of the value stated in that 
paper! 

A. I should say that was substantially correct. I base it more 
particularly on my own amount. 

(Paper referred to is marked Exhibit B by the notary.) 

ves: Q Had there been much change of hands of the stock up LO 
the time the income bonds had been subordinated ? 


‘ : } | } } me }. . ‘ ; . 17 et. 
A think Lnere nad. according to my recoiiection. 


{ 
= 17A - Lan iba aes 1 arttas 
159 174 Q. Was the company controlled by the same parties 
s 4 © 
. 4 ; 4 } dear, i. " | P °7 
and Its executlve omcers much th SLiIne 


A. Much the Satne 


L7o Q. Shoemaker had disposed ol his, hadn't he, by fore that 


think he had; I can’t say for certain 
176 Q. Who did Shoemaker sell his stock to? 
don’t know. 

? ‘or each dollar the subscribers put into these contracts— 
that is, the first contracts—about how much did they get out in se- 
curities—in stock? 

A. Well, I can’t answer that question definitely, for the reason that 
[ didn’t keep any books at all; didn’t make a single entry on the 
book. [ took all the bonds and all the stock that the contract 
awarded me and tucked it away in my trunk, and I haven’t a book 
in the world to show how many bonds or shares of stock I received 
or how many income bonds I received. Mr. Gale kept the exact 
account, and if he was alive he could show exactly what he got, but 
[ didn’t; Ijust grabbed them and put them in my trunk and let them 
lay there. 

178 Q. Did you get as much as 3 for 1? 

A. Oh, no; | got well paid for my investment ; I sold my income 
bonds at 123 cents and the stock pretty cheap. | 
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179 Q. Can you state how much the road actually cost per mile 
In money ? 

A. Oh, we considered we were pretty well paid for taking such a 
risk. We were gambling fellows then, it is a fact, and I tell you it 
took bold men to go into a thing of that kind in those days; our 
conservative men wouldn’t have anything to do with it 

1SO Q. I didn’t know but what vou were willing to state 

A. I can’t tell; all I can state is from hearsay—that is to say, | 
can tell you what the conservative men like James Smith informed 
me. He never would put a dollar into that enterprise if it had not 
been upon my judgment, and he would say, “ Greeley, if you will 

go in $100,000 I will go in $10,000," while at that time he 


‘ 


160 was worth a good deal more money than 1 was and he went 
on my judgment, and he would say when he got in and got 
that he sold out before the thing went down out of sight, as he im- 
agined it might, and I recollect once hearing him say that he got 
about 2 to 1; that is all I know about it; I cant tell anything about 
what I got; didn’t make any difference; I grabbed all I could get and 
tried to make cood use of it, and I wouldn't vO into another such a 
thing to-day if it was offered to me; positively I wouldn't go into it 
to be bothered with it if I had to £O through what I had to go 
through with that. 
181 Q. He sold as soon as 
A. As soon as there was any market to sell his bonds he sold out, 
and purely out of timidity, because he would say, | don’t know any- 
thing about this stuff; now I have a chance to realize,and I am 


Q 
< 
C 


y 
going to realize as soon as there isa market. ‘There was no market 
until some time after it was a fixed fact that they were going to 
build the road through. 

182 Q. I understand you to say you don’t know how many bonds 
you got nor how much security. 

A. No; I don’t know; the books will tell. Smith could show 
those books. It is all down as a matter of record ; Greeley, so many 
first-mortgage income bonds and stock. 

183 Q. What was the amount of the subscription for the third 
contract beyond ort Riley f 

A. I don’t think the Shoemaker, Miller & Co. contract amounted 
to two millions. ‘The first contract was two millions, of which the 
Eastern parties had a million and our party a million, and I think 
only a million and seven hundred thousand dollars to be paid on 
the Shoemaker, Miller & Co. contract—that is, according to my re- 
collection. 

184 Q. And they used that money with the Government bonds 
to build the road? | 
Yes, sIr. 


Redirect examination by Jonn R. Suepiey, Esq., counsel for 


pret: 
16] 185 Q. You have spoken of Thompson & Perry being the 
trustees — held a certain amount of stock; did they hold it 


for the company ? 


14—-149) 
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\. They held it as trustees for the parties subscribing for R. M. 
Shoemaker 

186 Q. Did Mr. Dillon buy any income bonds after he became 
director of this road ? 

A | couldn't say whether h did or not 

187 Q. Wasn’t the income bonds purchased by Jay Gould paid 
lor in consolidated bends of the company’ 

A. That he bought of us? 

Rete (). Y es. 

A. No, sir; he bought us all out, what interest we had in that 
pool, which consisted of income bonds, first land grants, s¢ cond land 


} } } | 
grants, Leavenworth branch, and thes ehips and whet-stones and 
. nag 
biteh Pups, as told him, and Stock 1 1 the pool together, and he 


bought us all out at a stipulated pric hd paid us the money 

1s Q When you speak of thi PO you mean th association of 
all who entered in Isis? 

A. Between three and four million dollars of this stock and the 
securities of the Kansas Pacific railroad—that is the pool | speak of. 

1YO Q). Did he continue to purchase income bonds after that? 

A. As I said, I think, when they got up, they appreciated rapidly, ° 
and I think, when they got up to 18 and 19, somebody told me that 
Gould was out of the market, but | can’t Sa) for certain he was, you 
know 7 

19] @. Do you know of any sales having been made to him or to 
Mr. Dunham or to other persons who were directors of.the company 
ol income bonds ot this company ? 

A. No, I don’t know as I recollect of any; Gould was a director 
at the time he was buying them, though; I have no doubt Dillon 
had an interest in it, but I can’t state that for a fact: he was always 
ready to go in where Gould was going in; he was only the mouth- 
piece of Gould—that is all he is. ; 

192 Q. Have there been large sales in the market, as fur as 
162 vou Know, since ls757 

A. Yes, sir: there was a good many changed hands: bought 
pretty rapidly and freely 
195 Q. If that amount contracted to be paid to the contractors on 
the contract of October Ist, 1866, is exorbitant, ean you state any 
difference between the consideration which was given the contractors 
under that contract — for othe r constructions of the road—why one 
part of it should be considered to be not void rather than another ? 

A. I don’t know of any part that should be void; I don’t think 
any ol it should be void 11 is all considered a rood contract. 

194 Q. Is there any reason that you know of why the company 
had a right to repudiate the income bonds any more than the first- 
mortgage bonds? 


A. No; no more right to repudiate than I have of my own note. 


C. 8S. GREELEY. - 


L165 Bonds of $1,000. 
2 si 2H. 
& bonds of LOO. 
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Bonds On 128.6 miles to be issued Lo R. MM S WN Co. 
mins ee ee 


, 
Ineome Bonds 


- 


Issues on 385, miles of main line 
—" ’ 
«) 


“4 ——_ = “ Leavenworth branch 
And “ 3 Z “3 * Wyandotte spur 
Total, 418.6 af $10,000 per mile -$4. 186.000 
LS67 
Jan’y 1. Received from lithographer income bonds of 
$1,000 each, No. 1 to 1,146 1ne., 1,146 bonds $1. 146.000 
ix fae 1* 40) « lOO 100.000 
S100 “ .° wo se 10.000 


To be issued LO ht. MI. Shoemake r W& Co 


Keb. 15. Bonds of $1,000, signed by John D. Perry, president, & C. 
S. Greeley & Adolphus Meier, trustees, No. 1—-No. 500, in- 
clusivé , SOO bonds, sealed. 

Mar. 23) Bonds of $1000, No. 201-1 i), SILf iit d, sf aled., and executed 

bonds of $250, No. 1-400, executed & signed by trustees, 
LOO bonds. ; 
Bonds of $100, No. 1-400, executed & signed by trustees, 
Lit) bonds. 

Ap 1. Ten coupons, Nos. i to 10, inclusive, extracted from all the 
above bonds iW deposited IT) safe Ol COMPany, 

Bonds 1—-1146 of $1,000; 1 to 400 of $250, and 1 to 400 of 
S100, deposited in safe ot Co 


lo4 7 per cent per annum int In currency 
Constituting a 3rd mortgage on main line (@ $10,000 per 
mile,and constituting a 2nd mortgage on Leav’th branch (@ $10,000 
per mile. 
Adolphus Meier and Carlos 8S. Greeley, trustees 
Bonds dated June Ist, 1866, interest to commence 5 years from date 
and to be paid out of “net earnings.” 


Lb65 & 1606 Income Bonds Ac. Rh. M.S. & Co 
1867 
April 11. Retained for issue to Western parties in interest ac. RK. M 
Shoemaker & Co.— 


Bonds of $1,000, No. 1-508 --. a ee 
250, No. 1-100 -- ; i ae 25, 000 
100, No. 1-105 ._.-- tee citienl Si 10,500 


iia te ea . $633,500 


Coupons for 5 years, No 1-10. inclusive, cut off and de- 
posited, cancelled, in safe of company — St Louls 


LOS THE KANSAS PACIFIC RAILWAY COMPANY VS. 


April 11. Sent by Adams Express to J. C. Reiff, Philad’a, for issue 
ac. interest in contracts of R. M. 8. & Co.— 

Bonds of $1,000, No. 599-931 .__-. pa __. $333,000 

’ 250, No. 101-215... 28,700 


100. No. 106-225 12.000 


—— = —— 


The above list mneclude SiY.000 In bonds LO be delivered 
to Thomas A. Scott 

Krom the above list there was reta ned Ith thy hands for 
issue to Wm. J. Palmer. trustee for Wm. J. Palme ¢ ¥ H. 
Jackson, & R. H. Lamborn, o in Interest of $5,000 each, 
the following bonds 


9. 599-602 1 O00 


Bonds of SL.OOO 


pana ae “ta an 
250. No. 101-117 | E20 
’ 7 ’ . <= * > 

1OO. No. LO6—-11, ; L?OO 


Total ke S9 150) 


167 Income Bond 
1867. 
April 11. Sent by express to J. N. Kinney, Cincinnati, the following 
Income bonds for issue to Olio parties in Interest 
Bonds of $1,000, No. 9382-1146, ine. 
: 250, No. 216—400. 


100. No. 226-400. 


- 


215.000 


—-— * ~ . 


. 


ie 
16 250 
17.500 
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175 & 176 Income Bonds. Shoemaker. Miller & Co. 


Received from lithographer, duly numbered, the following blank 
Income bonds— 


()f S11 O00 bonds, N os. 1] vi tO yO). me 27 D4 ese so §2 754.000 
2 — ” ‘Ol to 1101, “ Fe ie 175,250 
Low “ “ lOl to 1WO]. “ (30) ] c HO. 100 


2 OS9 SAV 


from 135th m. p. to 393}8 m. p.=255}% miles main line & 39.9625 
miles east of Lawrence, as per contract 
(‘Total issue of income bonds $4 2755500 DT DSH miles = 
393.9375, main fine; 
31.6000, Leavy. branch: 
( 1.9975, Wyandotte spur. } 


Nov. 25. Delivered to Mr. Perry and taken by him to be 
signed, Nos. 1147 to 1950, ine..of $1,000 bonds- S04 bonds. 
“ 26. Nos. 1147 to 1700, inclusive, returned by Mr. 
Perry, signed, and deposited in safe of Co... 504 


27. Nos. 1701 to 1950, ine., returned by J. D. Perry, 
sloned, & deposited in safe of Co min ae 
Delivered to John D. Perry for his signature, 
bonds Nos. 1951 to 2050, ine nines ae 
“ 28. Nos. 1951 to 2301, inc., returned by Mr. Perry, 
signed, & deposited same lth Siute . — | 
Delivered to Mr. Perry for his signature bonds 
Nos 2651 to 3200, ine. " tesdahkin Ie 
30. Nos. 2302 to 2650, Ine., returned by Mr. Perry, 
slg ad. ra aL posite d in safe ‘ a if) 
Nos. 2651 to 2850, ine., returned by Mr. Perry, 
signed, & deposited In safe | me 200 
Nos. 2851 to 3200, ine., returned by Mr. Perry, 
signed, & deposited in safe , ne 
Mr. Perry signed 3201 to 5700-. ole 
lid 
Ja’y 25. Sent to Mr. Meier for his signature bonds 1147 to 1700, ine 


ret’'d signed by Mr. Greeley. 
Keb. | Sioned by Messrs. Meier & Greeley. wi 1950: retd 
. Sent to Mr. Meier, 1951-2300) _, 
- > 2301-2650 | 
“ Delivered to Mr. Greeley 1951-2300 ; returned. 
“ 9 Sent to Mr. Meier 2651-3200: ret’d 
- ; 3201—3700: ret'd 
Delivered to Mr. Greeley 2301-2650; ret’d. 
Sent to Mr. Meier Nos. 401 to 1400 of 250: ret’d. 
mo ” 1O1 to 1560 of LOO: ret’d. 
Delivered to Mr. Greeley 9651 to 2850: ret’d. 


ve 


IS] to oZUU : ret'd. 


+s 
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178 & 179 
1869. 
M’ch —. Income bonds of following numbers, duly signed by pres't 
W trustees & sealed with seal of companby . 


Of $1,000, Nos. 1147 to 3900, inc........-.--. $2,754,000 
ws 2H. Nos. 101 to L110]. De laa ela all —_— 175,250 
. 100, Nos. 401 to 1001, pA ee ee 60,100 


S$? G89 350 


180 & 18] 


LS6Y. 

M’ch 20. Delivered to C. S. Greeley. chairman, S. M. & Co., Income 
bonds as follows, in full — of bonds due s’d contractors, 

; with COUpOns Nos. 16 A following atti chi d 
Bonds of $1,000, Nos. 1147 to 3900, ine..----- $2,754,000 
sn 20, Nos. 401 to oe = 175.250 
o re eee en Oe en le 60,100 
$? 989.350 

LS? Memorandum. 


Income bonds stamped subordinating interest to payment 
of interest on loan of $6,500,000 in m/’l’ge, dated June 
20th, 1569. 
1869. 
Dec .—. Stamped by C. B. Lamborn ......----..--... $2,102,700 
i CT le eg ae 387.600 
$4) Se dae elias 1 598,150 


on cee ee: ee a 


$4,043,450 


| 


‘Total stamped to Dec., 1S69_- 


ls71. 
M’ch 27. Add’] stam ped by J.C. Reiff, New York: 
Nos. 1929 to 1982. of $1.000_...-- wae $4,000 
Nos. 520. ee 700 
Nos. 493 to 498, of $100 .____.- ae 600 


Doo 
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So Income Bonds. Shoemaker. Miller & Co. . 


Names Amount 
Ss) (0M) S250 S100 
i W \ Peles isd ") 4440 10.700 
0. DD. J 5140-2106 uy 941-942 iS. TOO 
Ss. RK. J LO7-8215 445-046 21.400 
John D. | 216-8230 32 47-053 ",. 700 
BE. & T. | 240-3289 34-044 4-057 3.150 
A. Mei trust MO 3 207 | i) Us 4 00) 
a. CU. K 2OR—3305 iY HOO 
. s. Gil é | S] W)7-70 60.400 
t mB. Ca $5482 171-074 101,400 
Jat Are] 483-5567 W39 - ¥ 87 SOO 
J. KR. Shepley --. WiR-B57H y . 15-976 | 10,700 
Burt Bat 576-3658 Te I77-—GRO 85.400 
A. ( And Hovl-5O6 4 mee — lM ~]—UKY LO. 700 
DD. B. G HO8-56076 LOO (Hs } Sf 10,700 
J. F. 677-3684 LOOU-1O1S IS 5-—ORE 10.700 
G. D. Ha H85-3714 ER, rr eS oe 2 OOO 
re k 115-3739 1027-10 87 USK 26,700 
los. (YN 740).-3747 id) te moO O00 1O.700 
KE. J. Mi 5748-3752 1045-10 x ; 7. 500 
Chat Fuslin . S(4— NOR 905-997 » BOO 
(. B. Burnham BROOU-8R18 MR TOO 5 200 
S T Glove! 8814-8802 tor (M54 loo] | 10.¢00 
if oa 753-3803 ) H0 a 53.000 
ro. Barth " 9215-9855 —- WyP908 i YY FOO 
J. W. & W.d. Lew 2203-2314 SO1—S04 SU8S—90] 55,400 , 
Barney & Smith YOO4VOTY . eee T6000 
1s4 839 SSO 
Knoch Pratt 1O58—10057 401-70 401-702 $10,700 
Thomas Wilson 7 LOGS—1977 703-704 703~704 10.700 
S. Gebhart 1G; 8-187 10 af 105-706 10.700 
V. Winters & Son LORS VOOS Ween : 16.000 
C, H. Kilgou 2020-2023 787-700 760-784 7,500 
RK. M. Shoemaker... 2024-2100 | aad owe 80,100 
i & 71] } 
Seth Evan “ 2101-2137 707~710 :7. 400 
J. N. Kinney 2138-2166 10 Os 715-715 20, 800 
B. F. Strade 2167-2175 709-727 (16-72 14,900 
\ Hi. Clements 2176-2185 ii1— 78 7901-759 14.900 
Lars Andersv! 2186-2105 791-704 831-869 14,900 
| ( 2196-2200 ) . 5o-SU0 
P. Andrew aden O020 i YoO—SO00 | ois oe 15,000 
(cameos 5 {| 870-897 J 
Clason & Mors 2201-2235 429—736 (20-733 37,400 
LL. A. Green & Co. — . 2200-2242 wa (20-729) 7,500 
Alfred Guaithe 2243-2247 i if 134+738 7,000 
G. Y. Roots siahh alain 2248-2252 445-752 139-743 7,000 
Barthit & Smith 2205-2208 i05-7 70 744-750 11.200 
M2407 S11—S14 VO4-907 93,400 
Lb. W. Lewis, J 4082484 $15-825 O8-ULS 80.100 
I} re . : 485-2588 823-832 9190-021 106,800 
Wm. M. MePherso: 2695-2798 we 106,750 
Z | Ber e44 . 
Jas. B. J iu cn J L070 106.750 


1 at aM Titi i natnanenanenendidl 
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Ineome Bonds. S hoe make x Mille re o.—Continued. 


Names Amount. 


* | (uw) SP) SLOO 
{ tony } aie 
lienr, Viart r) : wD mane AN oi el 106.750 
: ' ode) S154 } 
Giles F. Filley ..._-. 007-3083 865-876 934 80,100 ’ 
Jno. DD. Perry 84-3112 <77—RAS 89 OOD 


H. W. Wissman . 5113 >] SSO RO4 55-056 LO, 700 
A. C. Erfurt -. : 122-3130 805-00 ST-U38 10,700 


185 Adolphus Mei 2589-2604 3-834 22-02 106,800 


it 1) b it ‘\ it} ' ' iD. 1O.650 

J. B. Anders x ) “ tOO4 10 140.450 
. . i j j } 

M. W. Baldwin & ¢ 10644 111-414 117,400 


, So |} j | 10.650 
Wim. Colder ; 1409 is 0 10,00 
J D>. Cam {) is }> } ? “>i (M) 


S. 5. Moor ii 7-164] iT Tt 10,700 
Syfert, McManus & ¢ 1642-17 860 O1_64 106, 800 
D. E. Small 1452-1751 OS— 1] if j 21,400 
r. A. Scott, trust 1752-177 61 19 is 26,700 
J Edgar Thompson . ee... L946 Tete +) tpidep—t ri Lin “iM) 
: ttii6-libo 5} 
Wm. Thaw eae aan LSH6—-TS8S80 Oia 1/0476 26.700 
J. Craig Miller_- 19290-19032 rt. ) 1 Us » ree 
ERO () 
{) 


= W.o. Pa r, trustes ‘ L586 ees 48504 0.950 


7 — 
A. H. Barney ‘ 1919-1925 8-402 LO, 700 
N tyres sin) is ¥ i» th MM) 
_ iP a. i } e 
KE. Mille be R94 . , 10.650 
i " 
; Z ; i 
{ > I] nehbmal or Tre: ; 7 Tl 54 700 


ii 
. . ; r i} “y ' 
I Si C. Kilmer $8 1-380 a 14.950 
= ; W ue. ae th 
S @ 
, X 
’ ™ 
f bene) > ‘at io. 
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190 J.D. Perry,of lawful a 
me first carefully examine 


] : ] . ° : . 

e and sound mind, having been by 
cautioned.and<« ee 

‘ ' | ii a" * : 
the truth. the whole truth. and nothing but the truth touching the 


. - | , : . 7 
matter in cantroversy, did thers upon depose, test <n Say as IOl- 


ett = 


Direct examination by Mr. Sua 


| AJ. Wi re you til Lt) Lime connect d Witt) the Union Pacific rall- 
road, Eastern Division, afterwards called the Kansas Pacifie Rail- 
way © ompany ¢ 

A. Yes. sir. 

2 Q. What time did you become so connected ? 

A. In the fall of L S65. I think. | was first connected with it. but 
not until 1864 officially, however. 

+ Q. Was there at any time an agreement entered into by the 
Union Pacifie Railway Company, ltastern Division, for the construc- 
tion of that road ? 

A. Y es. sir 

t(). How many contracts in relation to the construction were 
made ? 

A. There was one for the first 140th mil post, one for the branch 
wets Leavenworth LO Law rence Junction, and the re Was aul add) LION: | 

from the | LOth mile post westwardly, CovVve;rtil 250 addi Ll | 
miles, I believe, and then an additional one from that point to ee 
ver, making four contracts 

9 Q. Was not the last construction contract you mentioned made 
by the company itse if without the intervention of any contract t 

A. Yes, sir 

0 Xd. Then there were three for the construction of the road 
Three » Os, Sil 

i Q. Do you recollect the date of the first one? 

A. It was some time in 1865: I don’t recollect the exact date. 
19] SQ. For the construction of the Leavenworth branch, was 
that made at the same time ? 

A. It was about the same time—about the first day of July, 1865 

v Q. Do you re collect the date of the contract from the first 140th 
mile post 

A. it was October, 1866 

10 Q. Will you state what the condition of the road was just be- 
fore the first contract, and of the country Aas to the practicability of 
getting the road built, and the difficulties attending it? 

A. The difficulties attending the second division from the first 


i 
r 
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140th mile post were regarded as dangerous : and troublesome; I rec- 
ollect that in making the surve ys. 

11 Q. What sort of a cot intry did it pass through from the 1 40th 
mile post on to Denver ? 

A. It was then os a barren country after passing Salina. 

i2 Q. Was it inhabited or uninhabited ? 

A. Uninhabited ; there was only one settlement of any conse- 
LOK after passing Fort Riley, and that was at Salina. 

3 Q. Where did the contract terminate that was made on the 
"aan day of October, 1866—where did they leave the road? 

A. It was ata point near Fort Wallace—you mean the second 
contract on the direct line’? 

COUNSEL: Yes. 

A. It was east of Fort Wallace and not far from what 1s now 
Sheridan—about 5 or s¢ven miles east of Sheridan? 

15 Q. Did the road terminate at any particular place, or out on. 
the prairie? 
It terminated where there was nothing; it was a barren waste. 

16 Q. Did you find any difficulty regard to water, or was there 
supposed to be any difficulty at the time in regard to water? 

A. We went to the point at which we stopped for the purpose of 

getting water. Atsome seasonsof the year there was a stream 
192 there; I don’t think there was any serious difficulty about 

water. We made an effort, I recollect, to get to the Cheyenne 
wells from that point on account of supposing there was a greater 
abundance of water, but it was not found to be so 

17 Q. What position did you hold in the company ? 

A. I was president of the company at that time. 

18 Q. How long did you continue to be president? 

A. From the first time of my election—you mean the whole time ? 

COUNSEL: Yes. 

A. I believe it was about seven years. 

19 Q. Do you recollect who succeeded you as president ? 

A. Robert E. Carr. 

20 Q. Did you continue to be one of the directors ? 

A. I believe so; I wasn’t here all the time, but I think I was all 
the time in the board. 

21 Q. Do you recollect what was the consideration that was agreed 
to be given to the persons who entered into the agreement with the 
Union Pacific Railway Company, Eastern Division, for the construec- 
tion of the road, from the 140th mile post to the 394th mile post, 
dated the first day of October, 1866 ” 

A. Well, I don’t recollect the amount, but I recollect it was to be 
in bonds—in money or Government bonds; I don’t recollect which ; 
but it was the bonds of the railroad company and the bonds of the 
Government, or money in its steads income bonds and stock, I think, 
was the provision. 

22 Q. Apart from the construction of the railroad from the 140th 
to the 394th mile post, was there any obligation entered into by the 
contractors for the payment of any sums of money ¢ due to prior con- 
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tractors for the Leavenworth branch and that part of the road east 
of the 140th mile post? 
A. Yes, sir; I think there was; I see this paper with my name to 
it sets forth the facts; and I know there was a settlement spoken of, 
and this paper sets forth what it was 
193 20 Q. Do you recollect how much of the debt then due to 
the prior contractors was from thi company ‘4 
A. Only from seeing this here | would not recollect: I see it is 
stated here at S$4560.000 to S500.000 
24 Q. What is your recollection about that; is that about the 
amount ¢ 
A. Since I see the contract, I of course recollect that there was such 
an arrangement, but I have no further recollection about the amount 
and I would not have known the amount otherwise. 
25 Q. Was that amount paid by the contractors under the contract 


of the first of October, 1866, to the former contractors according to 
the agreement ? 

A. Yes, sir. 

6 Q. By that agreement of the first of October, 1866, the contractors 


under that contract were entitled to receive a certain amount of 
income bonds: can you state what thatamount was of income bonds 
and what other consideration there was under that contract for the 
payment by these contractors to the prior contractors the ad bt due 
by the railroad company ? 

A. I can only state it as I stated it before, from seeing this paper, 
that there were income bonds and stock paid, but I can’t remem- 
ber the amount; I believe that there was by the contract $400,000 of 
income bonds and $600,000 of the other: I will state, however, it 1s 
only from this contract that I can state that distinctly. 

27 (J. Does your veneral recollection about the matte agree with 
that ? 

A. Yes; I knew that there was a settlement and payment made, 
but I couldn’t have stated the amount without reference to the con- 
tract itself. 

28 Q. What amount of income bonds of the Union Pacifie Rail- 
way ( ompany, astern Division, were the contractors under that Con- 
tract of the first of October, 1866, entitled 

A. $10,000 per mile of income bonds: that I recollect. 

29 (. Did the contractors under the contract of the first of Octo- 

ber, 1866, receive the income bonds which by the terms of 
194 that contract they -were entitled to receive and hold from the 
company ¢ 

A. They recelved the amount they were entitled LO recelvt under 
the contract. 

30 Q. That is, they received $10,000 per mile and $400,000, which 
they were entitled LO recelve on their payin nt of the debts due LO 
the company from the old contractors’? 

A. Well, | take that for granted. 

ol (J. Do you recollect what time th ncome bonds and mort- 
gage was made? 

A. It was between the two contracts, | think; I think 1t must 
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have been in 1866; before the last contract and after the first con- 
tract. 

32 Q. Did you, as president of the company, sign the income 
mortgage and the income bonds? 

A. Yes, sir. 

33 Q. After the construction of the road to the 394th mile post, 
what did the company do in relation to extending the road and con- 
structing it from there to Denver? 

A. Made a mortgage on the residue of the road for $6,500,000. 

34 Q. Do you recoilect what date that was? 

A. No; it was in 1869, though, I reckon. 
35 Q. Do you recollect to whom the mortgage was made? 

A. It was made, I believe, to John A. Stewart, of New York ; 
Adolphus Meier, John Edgar Thompson 

36 Q. Thompson is dead ? 

A. Yes, sir; he died not long after 

37 Q. Did you find any difficulty in relation to the selling of the 


mortgage bonds of the Denver extension mortgage and extending 


tthe road: and, if so. what? 


A. I found plenty of difficulties in negotiating the mortgage 
bonds. 

35 Q. Was there any difficulty from the fact that this income 
mortgage was upon the road ? 

A. Yes; that was one of the difficulties I recollect. 

39 @. State what it was. 
195 A. It was the income mortgage, it was supposed, covered 
the whole line of the road and would have been a mortgage 
if nothing had been done upon the property—that is, the mortgage 
made on this six millions anda half would have been a second 
mortgage. 

40 Q. Could the company have gone on and negotiated the bonds 
secured by the Denver extension mortgage and completed the road 
without 1n some way taking care of the income mortgage and the 
bonds secured thereby ? 

A. It was thought not; that they could not have done it. 

4] (). What did the company do under those circumstances ? 

A. They made application to the holders of the income bonds to 
subordinate them. 

42 Q. Subordinate them to what? 

A. ‘To the $6,500,000 to be issued in new bonds upon the line of 
the road, and the company proceeded by application to all the par- 
ties that could be found and it was agreed to except about 275 
bonds, I believe. 

43 Q. Was that subordination a sine que non to the completion of 
the road and so regarded at the time by the company ? 

A. Yes, sir; it enabled us to sell the bonds by providing in the 
new mortgage that those that were not subordinated should be pro- 
vided for by the trustees of the extension mortgage, as it was called, 
and that was provided for in the mortgage. 

44Q. Atthetimeofthe making of these three construction contracts 
that you have already testified to, how was it in regard to the knowl- 
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edge of all of those holding the stock of the 
did they know ot those contracts or not 


holders of the company know of these conti 
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A. I think that all the parties that took an interest knew what 

the contract was. There might have been such a case as this, _ 
I will name it, because | do not want to a misunderstood. A, B, « 
C might have subscribed more than what he wanted, and rer tom 
party may have become owners of « tie pret sps such parties 
may not have known; and there was some divisions that the party 
receiving an interest in it might not have known, but the party sub- 
scribing did know and were conversant with it, and it was nearly all 
held by the original subscribers. 

90 (). At the time this subrogation was made to what extent had 
wir income bonds gone oul of the control of the original holders ? 

There had been considerable changes, but I can’t tell what 
Phcent I know we had a sen of trouble in finding some of the 
holders, but.it was in cases where changes had been made. The 


i 
} 


larger amounts remain ae with the parties subscribing. 

54 Q. How soon did the income bonds become a matter of sale on 
the open market; can you t rT how soon after they came into the 
hands of the original holders? 

They were offered by some assoon as they got them, I have no 
doubt. I know they did, because I bought myself. 

20 \. Were the parties to the contraet of the first of December, 
1865, and the parties to the contract of the first of October, 1866, the 
same /¢ 

7 No. The ma] jority were, but there were some new parties 1 

the sec ond contracts. 
198 06 Q. Were there parties under the contract of the first of 
July, 1865, that did not become parties to the contracts of the 
first of October, 1866 ? 

A. Yes, sir; there was Mr. Jewett and Mr. Partridge and several 
others; I can’t name them all, but I knew there were several. 

o7 Q. A considerable number ? 

A. Yes, sir. 

o8 Q. This dealing in the income bonds was well known to the 
company at the time and afterwards, or were they ignorant as to 
what the condition of things was ? 

Oh. ho. 

oY Q. Have you been connected with the company since 1877—I 
mean in an official capacity ? 

A. No: not since I sold my interest in 1878, | believe. 

60 Q. Did you sell any income bonds at that time that you held ? 

A. Yes, sir. : 

61 Q. Do you know of any dealings since 1878 by the directors of 
the Union Pacific railway or by the consolidated companies in in- 
come bonds since that time? : 

A. Yes; in a general way I know several directors got the bonds. 

b2 Q. Income “bonds as well ? 

A. Yes, si 

63 Q. You are engaged in the banking business here, are you not? 

A. Yes, sir. é, 

64 Q. Since 1877 and 1878 what has been the general dealing in 


o- 
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the markets of the country in relation to these income bonds? 
Have they been bought and sold upon the markets of the country ? 

A. Yes, sir; land-grant bonds and other bonds have all been dealt 
in until recently; I know of none recently 

65 Q. When did you first hear any objection raised by this com- 
pany to the validity of the income bonds” 

A. I do not know; it is within a year, I should say. 

66 Q. Prior to that time there had been a large sale in the 

19v open markets, hadn't thers 


A. Yes. sir. 


67 Q. Do you know any reason why this Kansas Pacific Railway 
‘ } } ‘ P bo } Ry 
Co. should undertake to repudiate the incom» bonds more than the 
first-mortgage bonds wviven to these ec ntractors ? 


A. No, sir: I do not. 

bS (). They form part of on and thie same contract. don't they 

A. Y es, sir. 

69 Q. Comprised of these different bonds of the company and 
stock of the company 4 

A. Yes, sir: I understand it so 

70 Q. Do you know who composed the board of directors of the 


"«< 


; 


company since you went out of the con it nv 
‘ , : 
A know some ol the vrentiems y| atl 


‘ 


71 Q. Is Mr. Jay Gould one ? 

A. Yes sir. 

72 Q. And Mr. Sidney Dillon another 

A. Yes, sir. 

73 Q. Do you know anything about whether Mr. Jay Gould dealt 
in and bought income bonds after 1878 ? 

A. IL only know by what has been told me; nothing of my own 
personal knowledge of his purchases 

74 Q. When you sold yourself you sold to him, didn’t you ? 

A. Yes, sir: to him and Mr. Dillon; he was the active man who 
gave me the checks; a syndicate composed of Jay Gould, Sidney 
Dillon, and others during the time, in which Gould was a director 
of the company. 

75 Q. Was Mr. Sage another director of the company ? 

A. He became so at the time. I think. and I think he was elected 
before, but perhaps not. 

76 J. Do you recollect what income bonds have been sold for on 
the market ever since 1875? 

A. They have been selling all the way from 50 cents to one dol- 
lar 

Cross-examination by Judge Usuer, counsel for defendant: 

1 Q. Was there any other stipulation between the company and 

the contractors than as Iii ntions din the contracts themselves? 


200 A. The contracts were reduced to writing, and they con- 
tained what the agreements wer that is my recollection. 
2 Q. You don’t want to be understood as saying that there Is any 


other arrangement between the company and the contractors than 
as mentioned in the contracts’? 
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me 


A. No. 

3 Q. Now, these contractors of 1865, they bear date July 1lst—the 
first contracts? 

A. Yes, sir. 

4 Q. They were not in fact made then, but ‘were dated back, were 
they not? 

A. I don’t recollect that. 

5 Q. Did not the company make an order that they should be 
dated as of the first of July, and that the work previously done 
should be considered a part of it? 

A. I remember that what work the contract-s done was a part of 
the contract, but I don’t recollect whether the contract had to be 
dated back. 

7 Q. I will ask you this question, if the records signed by you— 
records of the company—show they have been dated back, are the 
records correct? 

A. Correct; yes, sir. 

8 Q. Well, now, you and your friends had advanced towards this 
road, before you-had any connection with the Eastern parties, over 
a million dollars—about one million and one hundred and eleven 
thousand dollars? 

A. Yes, sir; I recollect, $1,111,000 or over. 

9 Q. And the parties who advanced that became interested in the 
Shoemaker, Miller & Co. contract as so much money paid ? 

A. Yes, sir. 

10 Q. He, then—Shoemaker and his parties here—-brought in 
enough to make $2,000,000 ? 

A. Yes, sir. 

11 Q. And you got back out of the million they advanced enough 
to make you equal—so you stood in equal? 

A. That is a fact according to my recollection. 

12 Q. And then you recollect at the time that Scott said 

201 “Wewould start solid,” and that certain stock should be paid 

for in money to the company, should be regarded as having 

been paid for in money, and it amounted to—I don’t recollect how 

much—but that stock, whatever it was, was issued, and the com- 

pany agreed that so much was paid, and it was issued to you and 

John EK. Thompson in trust for the contractors, whatever it might 
be? 

A. Yes; I recollect some old stock was regarded as being sub- 
scribed before any of this. 

13 Q. And it was issued to you and Thompson ? 

A. Yes; in trust. 

14 Q. And the whole thing was cancelled upon the records, after 
a certain stock had been sold, and that stock issued under the con- 
tract made the whole stock that was out, didn’t it? 

A. That stock and the stock issued under the contracts, we pre- 
sumed, would have made all that was out. 

15 Q. And the company, during that time, never recognized any 
other stock ? 

A. They repudiated all other. 
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16 Q. They never recognized and flatly repudiated and denied 
any other out, didn’t they? 

A. Y es, sir. 

17 Q. Now, when we came to fix up the contract for the building 
of the road beyond the 140 mile post as far as the Government bonds 
extended, we adopted the contract of 1866, didn’t we? 

A. Y es, sir. 

18 Q. Do you remember about our fixing up the pool of sub- 
scribers at Pittsburg? 

A. Yes; I recollect the making our subscribing there, but not the 
details. 

19 Q. Well, that’s about all we did, wasn’t it 

A. Yes, sir. 

20 Q. And we determined who would goin there; do you remem- 

ber that Tom L. Jewett was there ? 

A. Yes, sir. 

21 Q. And he declined to go in? 

S, SIF. 

). He had been in the first? 

A. Yes, SIT. 

23 Q. And Hugh Jewett wouldn't go in 
A. Yes, sir. 


el ON 
. . 
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202 24 (J. And George McCook wouldn't ro in, and SOU1C other 
Ohio parties would not? 
Those were the ones who were prominent at all events. 


J. Scott was there, and he subscribed for Pennsylvania parties? 
Yes, sir; Scott and McManus were there. 

. Then after that was done we returned and prepared the 
x. 

A. I suppose that’s the way of 1t. 

27 Q. And then the parties paid up according to their subscrip- 
tion, mostly, I didn’t pay all mine, but they mostly paid according 
to their subscription, and you were interested in all these contracts, 
were you not? 

A. Yes, sir; in all the construction contracts. 

28 Q. And the contractors knew it as well as yourself, didn’t 
they 4 

A. Yes; the contractors knew I was interested. 

29 @. I state as | remember it, and if I don’t state it according 
LO your recollection you can Stop ne; then this stock and bonds, as 
provided by the contract, was issued by the company as the contract 
provided ? 

A. Issued by the company to the contractors; yes; these income 
bonds? 

30 Q. Who was the auditor of the company—the book-keeper at 
the time? 

A. I think at that time Palmer was auditor of the company ; no, 
he was secretary and treasurer at that time. S. T. Smith was the 
auditor. 

ol (). When the COMpany resolved to ask to have the income bonds 


“ty { 
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subordinated, were the directors of the company at that time parties 
that had been interested in these contracts mostly ? 

A. Yes, sir; they were parties to the contracts. 

32 Q. Now I wish to have you correct this if | am wrong; except 
Devereux he never had any interest in the contracts. 


A. No; he never had any interest in the company. 
33 Q. But the others hi id as far as 4 you know ? 


A. Yes; I believe they did 


34 Q. And they held as far as you know the income bonds 


3 
203 which had been delivered to them 
A. Yes, sir; as far as | knew. 

oe 35 Q. You held yours at that time’? 

A. Yes, sir. 

36 Q. And subordinated them 

A. Yes, sir; it may be that some of the directors had sold their 
income bonds; I don’t | 
know the directors held most of those; | know we had been appor- 
tioned them pricey he contracts: | know | held mine 

37 Q. Was not the stock that was voted at the stockholders’ meet- 
ing the stock hat had been issued under these contracts and that 
had been, at one time, in trust with you and Thompson ? 

A. That’s my recollection. 

38 Q: Do you know of any 
time or participate in the vinuae ate 


Leavenworth’? 
A. I recollect the county of Leavenworth did part ic] ipate in those 
t 
i 


meetings ; SOIC of the Tih. don’t SHOW O any oT ther stock. ais long 
as Thompson and | held it, being voted; I think we voted it all. 
The county of Leavenworth, I recollect, did participate in some of 
the meetings; I don’t know how many. 

39 Q. Do you recollect wpm t sented the county? 

A. I recollect Mr. 2 ALLO} represe! ted It once. 

10. Did Hynes represen it it; wasn’t he there with Eaton ? 

A. It is possible - Katon I| recollect distinctly, and, it is possi ble, 
the other party. | wasn’t preset nt at all the me tings, but one meet- 
ing I recollect sy pavers well, and whenever there was anything 
of much interest | tried t e there 

4] (). Now these income ss a r they were delivered. did they 


*} 


/-. “,* 4] ae | ] ’ -— . . 
mean to savy tney had not, DUL AS Tar as | 


ther person desiring to vote at any 
meetings, except the county of 


have any market value for a g ie? 
A. I think they were sold by some from the start, almost, at 


some price-—very low pric - | don’t know how much: they run 
along about with the stock I think 
4? (). Do you rie of their having been put on the market— 


on the stock boards anywhere? 
A. No, sir: no. 
204 43. Q. ‘hey never were, were the} 
"A. Well, not to my recollection 
44. Q. Here is a list of stockholders that appear at the time the 
stock was increased (list read). 
A. That is a meeting we held in Lawrence, and it was when my 


; 
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family was in Europe. I know I.went up 
ested. 
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You know of no stock being issu 
7 
that which was issued to the contractors? 


’ 


A. No: that’s all I know of: we eombi 
willing to acknowledge into that amount, ' 
Thompson and myself in trust, and then w 


new stock, abrogating or setting as} 
lo @. That stock which the 
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3.Q. And it was owned by the company, wasn’t it? 


4. Then the company, after issuing to the county of Leaven- 
| + . 


worth their stock. th compan \ nad Stock mm their own hands, and 
your idea is they issued what was coming under this contract of 


t of July, 1865, they issued that stock to yourself and J. 
Kdyvar Thompso1 as trustees for the contractors ° 

A. Yes, sir; my recollection is that it was placed in Thompson’s 
and m\ rena for the purpose to keep up the equilibrium, to keep 
up the contract, so that it could not be violated, one representing 
the Eastern interest and the other the Western interest 
: JOHN D. PERRY 


| certify that the fore: ! a true and taithtul transcript of my 
. 4 . 


snort hand notes of the ars ILO! (arios *& Greeley and John 
|) P rr\ Loa the ‘sami were . ibseribed and read Over by 

IDG the witnesses and signed by them. and are herewith returned 
as their depositions In the above-entitied caus 


: . — es a9 | . — “—) i ] ‘ , on 
In testimony whereol i nave nmecreuneo set Tr) \ mana ana affixed 


my notarial seal this 26th aqay ol M Ly L552 
SEAL. | L. L. WALBRIDGE, 
Notary Public. City of Si Louw 


’ 7 } j 47 &) ’ ; ‘ } ii 
Notary’s fees, 36.20, paid DY Plame 

7S art . ws) et .* — a _ ] | [Tr 
Upenea June 9, ISSZ, at the instance and request |of| Lucien 


. } ‘ yy 
Eaton, SOL. LO! COM) i | 
= : és ' 
Miled June 3, 1882 


A. S. THOMAS. Clerk. 
| En lorsed :| No. 3437. B. W. Lewis. Jr.. vs. The Kansas Pacific 
\ 


*Co. Depositions of C.S Geacley aaa dele D. Perry, for def't 


207 Agre ment made and concluded this first d: Ly ol July, A A 
D. eighteen hundred.and sixty-five, between the Union Pa- 
eifie Railway, Company, of Kansas, of the first part, and Robert 
M. Shoemaker. dw: ard Mi lle} r Joseph eH Butler. Mathew Baird. 
Carlos 8S. Greeley, Giles F. Filley, James Archer, and Stephen M. 
Kdgell, of the second part, witnesseth 
Mirst. For and in consideration of the covenants and stipulations 
hereinafter mentioned to be performed by the party of the first 
part, the parties of the second part hereby agree to furnish all the 
materials and equipments, iron, rails, chairs, 4 res sleeps rs, timber, 
masonry, rolling-stock, and other material needed to build, construct, 
and equip lor the party of the first part a first-class railroad, with 


the needful turnouts, from the town of Lawrence. 

) int. in Kansas, to Fort Riley, and telegraph line, &c., 
rev. stamp substantially on the route which has been sur- 
veyed for said railroad company, reference — 

had Lo their Laps, plans, and pron ile 3: and to construct and bul i 
such first-class railroad, telegraph line, and appurtenances in the 
manner deseribed 1 ali ac tot © OngTe 8S ps issed July lst , 1862, Cc ntitled 
“An act to aid in the construction of a railroad and telegraph line 


~ 
‘+ 
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either or any of the parties of the second part this contract shall not 
thereby be terminated, but the surviving parties shall proceed to 
the completion of this contract without inter- 
ference on the part of the personal representatives 
of the deceased party or parties ; and in such case 
the party of the first part shall not be liable to ac- 


5 int. 
rev. stamp. 


count to or with the personal representatives of said deceased party, 
nor until the completion of this contract, and such accounting shall 
then be had between the party of the first part and the survivors of 
said deceased and not with his representatives. 

Fifth. It is further agreed and understood that said parties of the 
second part shall have the control and use of the road, being hable 
for all expenses and entitled to the receipts therefrom, until the com 
pletion and equipment of sd road to ort Rilev according to the 
terms of this contract, the said party of the second part carrying the 
mail, troops, and munitions of war, as required by law. 

In testimony whereof the party of the first part have caused this 
agreement to be signed by their president and the corporate seal to 
be affixed, and the parties of the second part have hereunto affixed 


their hands and seals the day and year first above written. —. 
R. M. SHOEMAKER. L. @.| 
GILES F. FILLEY. fr. 8. 
5 int. C. 8. GREELEY. Lb. &) 
210 = rev. stamp JAMES ARCHER. LL. 8. 
JOSEPH C. BUTLER. . & 
S. M. EDGELL [SEAL] 


[SEAL. | ' JOHN D. PERRY, Pres't 


In the presence 7 —_ 


 ceememmmntietinanmee ern ence eer 
. 


Attest: JNO. P. DEVEREUX, Sec’y. 
J. W. GRIFFITH, 
Notary Public. 


Kndorsed: No. 1. No. 3437. - Filed June 8, 1882. A. 8S. Thomas, 
clerk,-by Geo. N. Holmes, deputy. 


211 Agreement made and concluded on the first day of July, 
1865, by and between the Union Pacific Railway Company, 
astern Division, the pariy of the first part, and Robert M. Shoe- 
maker, Mathew Baird, Edward Miller, Joseph C. Butler, Carlos 8. 
Greeley, Giles IF. Filley, James Archer, ard Stephen M. Edgell, the 
party of the second part, witnesseth: 
lirst. ‘he party of the second part agree and bind themselves to 
construct and equip a first-class rallway as now located 
Stamp. from the city of Leavenworth, in the State of Kansas, to 
the junction with the completed road of said company at 
or near the town of Lawrence, Kansas, with all the needful stations 
and necessary rolling-stock (not less than $150,000 in value) com- 
plete, as a first-class railway, as provided for by the charter of said 
company and the acts of Congress 1n relation-thereto, to finish said 
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—_ , ’ Saleen ~ — } - — 
railway and deliver the same to said company in good running 
ord r oli OF befor the irst day of May, LSO0 


‘ ’ ' ° ’ , i 2 
“ ys *< : ' . 
Seconda. In consideration of the covel s Lo De periormed Uy 
} | } ‘ ] ; : i] 7? 
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‘ : : 
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corporate seal to be hereto affixed. and this instrument to be 
213 - signed by its president, the day.and year first above mentioned. 


bidtii yp) 


R. M. SHOEMAKER. [L. s.] 
GILES F. FILLEY. . s.] 
C. S. GREELEY. i @. 
JAMES ARCHER. r% s] 
JOSEPH C. BUTLER. a s. | 
S. M. EDGELL. [ SEAL. | 
[SEAL | JOHN D. PERRY, Pres't 
Attest VO. P. DEVEREUX, Sec’y 
Endorsed: “No. 2.” No. 3437. Contract with R. M. Shoemaker 
a. others to build Len nworwo branch. iled June 8, LSS. A: S. 
Thomas, clerk, by Ge N. Hoh leputy 
214 UO 


An agreement made and concluded this first day of October, A. 
D. 1866, between the Union Pacific Railway Company. Kas tern Di- 
vision, of the first part, and Carlos 8. Greeley, Robert E. Carr, Wm. 
M. MePhe \rson, Ot pli Nn \l. hada i Robs ri Ml. serge Kdward 
Miller, Mathew Baird, and Joseph N. Kinney, parties of the second 
part, contractors carrying on the business of this contract under the 
firm name of Shoemaker, Mil 

That for and in consideration of the covenants and stipulations 
hereinafter contained, to be performed by the party of the first part, 
the parties of the second part hereby agree to furnish all the mate- 


} 
ler & Co.. witnesseth : 


rials, equipments, iron, rails, chairs, spikes, sleepers, timber, bridges, 
masonry, rolling-stock, poles, wire, and other material needed, and 
to build, construct, and equip for the parties of the first part a first- 
class railroad and telegraph line from the present western terminus 
of said Union Pacific railway, Eastern eee the Government 
reserve at Fort Riley ans wes! agar he Missouri river, — miles, to 
such point on the waters of the Smol Hill river as said railroad is 
subsidized in bonds wp the {cts “of C ose SS of July, 1862, and the 
several acts amendatory and supplemental thereto, said point or dis- 
tance supposed to be 250 miles, the equipment for said road to be as 
follows: 

‘or each and every thirty (30) miles two (2) first-class engines, 
one (1) first-class passenger car, fifteen (15) box cars, ten (10) plat- 
form cars; one (1) baggage car to every forty (40) miles, and the 
necessary hand cars, with all necessary engine-houses, shops, tools, 
machinery, [and] shafting, complete for maintaining an ample 
equipment to operate the road; the said railway and telegraph 
line to be constructed under this contract to be located along 
the route on the waters of the Smoky Hill whick has already 
been indicated by a preliminary survey of the engineer of the 

party of the first Pare, but subject to such changes upon 
215 = actual survey as the road progresses as the said party of the 
first part shall deem it necessary to make, reference being had 
to the maps, plans, and profiles of the company to be found in the 
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office of their engineers, all of the said railway and telegraph line to 
he fully completed and equipped by the Sist day of December. LS67, 
in the manner herein provided, and fully to meet the requirements 

the several acts of Congress hereinbefore mentioned, so as to make 
the same in all respects a first-class railroad and telegraph line. In 
consid ration of t he construction and equipment of the said ri ilroad 
and teleo? ‘ap yh us he re in }) rovided for, and the performance of the 
undertakin: rs hereinafter mentioned, the p rt of the first part agrees 
LO pay LO Lhe parties of the si cond part eet following bonds, S tock, 
and lands. to wit: All the bonds from the Government of the United 


State s whnen received. sald bonds pele ISsSSUuUC( in pUuUPrsu;s Lrice of the 
| 


acts of Congress of July, 1862. and the a imerdatory thereof and 
—— | ther | bonds being at tl ate of $16.00 
Supplemental thereto, sal Onds DelNY the rate of S16.000 pet 
: , 7 : + ‘ ’ " . 
rik all the first-mortgage bonds of said party of the first part 
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Lie 4 I ' Post Of 1ts raliwayv we I | pon} ytd Line 
; I; haf ; 1; | 
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S Le Ka sus na extenadll { I of the 1 iroad 
Hy | | ’ Bul i } et r ’ rs aon 4 , 
and telecrapnh to Di constructed under 1 contract, said Tirst-mort- 
+ 
} . ¥ — 4 i 7 ! 
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fT 
" +} ; ; iy 7 *< tir + ia ‘ I te] ar Te) f : Lt" is “| fr iT) id 
Ui ‘ i Sci itl titi ‘}i Praiiroad Ltd cit am » €4h) 4 i WEeS| VWiird Trot soi ifé 
40th mile post, and may be Issued 1! ince to the extent of 
/ : | S Bee i . “9 ‘ . 
L100 miles of a continued completed Hn i Fabuiway Company, as 
»4 1 ¢ , . , awe | net , ley? i " ee 
provided QO? ah Act of © ongerTress, SAlG DONA re 4juaveqd June lot. Loyhpt. 
natral i "= } ‘7 , : . , +} " yr % . A * he y ne | sl — : ’ H 
Paya in thirty Years 11) wie CILY OL NeW Orn, Wilt] IMverest 
‘> . .oe P 4 ° . sy v. 2 ;s % if s } . ] 
Zib warrants attached payable sem il-an aliy atthe same piace 
} , 


tne void coin of tne United States | America: te 


1 ? . ° 
ef i 1 + , , 


I 
> ] ] 2 ; ' 5 . * } ’ ?) t ’ : ' r * | 
Sand Goiars pel mie in the Income DONAS O] it COULpany ior each 


] i j " ] ] ; : eae | . . 
and every muie ol railroad and teiegraph ine bullt under this con- 
sas ~~ id ineome bond mast he a aavtet 
tract, and wiiich sale mcome ponds are secured DV a certain deed 
of trust irom tne 1d party of the first part to Carlos S. Greeley and 


Adoly MM. ler, toustess. dated the first dav of July. 1866: and of 
thi fuall-paid capital stock of the party of the first part $8,000 per 
mile for each and every mile ot railway and Lf legraph line b ul iit 


under this contract; and, in addition thereto, the party of the first 
part shall pay to the party of the second part $400.000 of the income 
bonds and $600,000 of the stock of said Union Pacific Railway Com- 


pany, East rn Division, as the said parties of the second part shall 
pay the di bts Ol the compan ) it reinafter me! tioned. 

And it is further agreed between the part hereto and as a part 
of the consi rs ation to the said parties of the second part for the 
performance of their undertakings herein mentioned that whatever 
lands the said party of the first part may have the right to acquire 
by purchase from the United States Government under the treaty 
with the Pottawatomie nation of Indians of date the 15th Novem- 
ber, 1861, such rights of purchase and all other vee incident 
thereto may and shall enure to the use and benefit of the parties of 
the second part to this contract by their paying the purchase-money 
for said lands and interest required by said treaty,and by assuming 
and discharging all obligations imposed on said party of the first 
part to acquire said lands by the provisions of the same; and the 
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ind agrees with the said party 


. ; : ] . , 2 
7 yet . » iret nart eovena . 
said part' ji Lilt Liisi prada t Lu y bichiil ‘ 


ol the second part i accept ant terms and provisions of sald 
treatv : in accordance therewith to contract for the purchase 
217 ~— of said Jands, and upon the request of the party of the second 
part to Ssiohn sald Conrras OF purchase LO them with the 
req test that patents be made directly to said parties of the second 
part, or their assigns, and if thi I ‘at LO said lands shall, be by thie 
United States vested 1 he partv of the first part, then to convey 
sald lands by wood and S11! erent tit! to the parties of the see- 
ond part, or thi Ir asslicns, Ii accordant with the terms of this 
agree hit 
ft is further understood rreed that the hirst-mortigage bonds 


: ~ | j lees ’ ’ ‘ ’ | s% | 4 . 4 
aioresalid are to be detiivered to th artis or the secon part as the 


necessities of the said parties of the second part may require to 


enable them to perform th ontract, but not in advance of 100 miles 
( f “ eontinued compl tedd line o rs) lroad 2) said party of the first 
part, and the said income bonds at the rate of $10,000 per mile and 
full-paid stock Al th rile ~ $S,000 pel mile snall be 7 livered As 
the said railroad and telegraph line shall be from time to time 


accepted by the Government and turned over to said parties of the 
first part by said parties of the second part, as hereinafter provided, 
all of the said bonds and stock to be delivered as herein provided to 
said parties of the second part. or their assigns, and any title to the 
said Pottawatomie lands passing to the said railway company the 
said parties of the second part or their assigns are to be invested with 
when all their agreements with reference thereto shall be fully per- 
formed, such conveyance to be made and all other expenditures in 
and about suid lands at the proper Cost and charges of said parties 
of the second part. 

It is further understood and agreed that as each and every divis- 
ion of the railroad and telegraph line to be constructed under this 
contract 1s completed and accepted by thre United States Govern- 
ment it shall be, with its equipment, turned over to the said party 

of the first part, the party of the second part performing 
218 any work thereafter which the United States commissioners 

may require LO be done On the Same and subject LO the ap- 
proval of the hoard, and all thi work to be dons under this contract 
shall be performed and all the equipments and materials supplied 
to the satisfaction of the Government commissioners and of the 
board of directors of said Union Pacific Railway Company, Eastern 
Division; and it is agreed and understood that all the railroad and 
telegraph line herein provided to be built shall conform in every 
respect to the profiles, maps, drawings, and specifications of the said 
railway company; and if, in the opinion of thesaid board of directors 
of the party of the first part, the parties of the second part shall 
neglect or refuse to prosecute the work herein undertaken to be done 
and performed in such manner as to give reasonable assurance of 
the complete performance of their contract within the time limited 
and stipulated, then it shall be lawful for the said party of the first 
part to declare this contract terminated, and they may enter upon 
the said premises and prosecute the work to completion at the ex- 
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pense of f the contrac tors, ap yply1 ny the assets to he paid the 1m to the 
payment for the work, or an account may be stated, under the direc- 


} 


tion of cil) ¢ neimeer for t that PUPpose, Serect b\ othe teeta 


of the value of all work done, material furnished and on hand. in 
process of manufacture, or In transit, all of which in such event 
shall] De the ere: ' Oo thie party ot ant iirst part and shall be ae- 
counted for at its fair value, to be, with the work done, estimated by 
the said engineer, whose decisions shall be final and shall be 
credited to the said party of the second part in the payment for 
the 1 orte@ave, bonds, SLO ks, and land ady nced them, and if il 
balance shall by found due said parties i shall be paid to them, 


but if said party shall be found indebted to said party of the 
first part on account of advances such advances shall be returned 
in kind, or in default of which said party shall pay the com- 

prettay Lue pur value of said acl inees nN money ; and it is 
219 urther understood and agreed that the said party of the first 

part shall at all times upon request transport over their road, 
and to the exclusion of all other business except Government busi- 
ness, all the rails, ties, spikes, bridges, materials, and other supplies 
oO} said parties oO] the second part LO aid bine lh) Iti the completion of 
this contract within the time provided and it is further agreed, 
subject to the provisions hereof, that all the iron, spikes, chairs, cars, 

IVes, and rollin: (*-SLOC k of eV ry dest ription, and all other 
materials to be furnished by said parties of the second part under 
this contract, are when pure ‘-hased and wherever situate the property 
of said parties of the second part and at ‘the ir risk, and shall not 


locomot 


’ 


under this contract the property of the railroad COMMpany 
until after the sf veral diy Visions of the road fo which said equipment 
and material was provided are accepted respectively by the Govern- 
ment and t Lu rned over to the Company, as her 1 provided ; i cl for 
the pas, Bele to be done as aforesaid for the parties of the sec- 
ond part by the party of the first part they are to charge a rate not 
LO excer d two (Z) cents yy r ton per mile fol rails. chairs, ties, bt ldges, 
and othe r articl 5s Fr quired for the construction ol the road for each 
and every mil transported over the road, whether or not any Por 
tion of said road shall have been turned over a the time to the 
company by the contractors, and no charge shall be made by sald 
railway Company for the original transport ition of any los omotives 
or rolling-stock going out to said contractors to such point on said 
road as nay be re quired by the contractors. 

[t is further understood and aggre d that in the event of the death 
of either or any of the parties of the second part this contract shall 
not thereby be terminated, but the surviving parties shall proceed 
to the comple tion of this contract without interference on the part 

of the personal representativ s of the deceased party Or par- 
220 ties, and in such case the party of the first part shall not be 

liable to account to or unto the personal representatives of 
such deceased party until the completion of this contract, and such 
accounting shall then be had between the party of the first part and 
the survivors of such deceased, and not unto his personal repre- 
sentatives. 


18—149 


hye COTTE 
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Said party of the first part will transport all the laborers and em- 
ployees of the contractors free of charge over their road when 
desired by the contractors, their duly authorized agent, or officers, 
and the special car of the general manager of contractors shall be 
transported free. 

Said party of the first part will also transfer to the contractors all 
right to take timber, wood. Ge... to be obtained or had upon the 
diminished Delaware reserve from the Missouri River Railroad 
Company, or its aSsi2ns, the contractors paying the stipulated prices 
therefor. 

[t is further understood and agreed that the party of the second 
part shall pay all expenses of rights of way, engineering, and all 
expenses of this reli ral character, stations, water-tanks, engine- 
houses, shops, &ec., to be furnished at such points as the railroad 
company may decide. 

It is further understood and agreed that if the parties of the 
second part should be obstructed by the acts of hostile Indians, or 
if, for any other reasonable cause, a majority of the. contractors, 

: parties of the second part, should desire to stop the construction at 
any point east of the western terminus designated in this contract, 
then and in either of those events they, upen notice in writing to 
the company, shall be released from the fulfillment of the balance 
of said contract, receiving payment only for the actual distance con- 
structed and equipped, work done, and additional material turned 
over to the company at the pro rata rate for road, and such material 

in securities of the several kinds herein designated. 
221 lt is further understood and agreed that in further consid- 

eration of the payments hereinbefore recited to be paid by the 
party of the first part the parties of the second part shall pay the un- 
funded cash debts and obligations of the Union Pacifie Railwav (om- 
pany, Eastern Division, existing at the termination of the contracts 
with Robert M. Shoemaker & Co., estimated at $450,000, but not to 
exceed $500,000. 

In the event of the parties of the second part determining, for any 
of the reasons hereinbefore stated, to suspend the execution of the 
work the value of the work done and material provided by said 
parties, estimating the Same al the prices herein stipulated Lo be 
paid and according to the value of such price, shall be determined 
by the engineer of the company appointed or to be appointed for 
that purpose, and his decision shall] be final. 

And itis further agreed that the parties of the second part shall and 
will pay all the accrued interest on said first-mortgage bonds at the 
time of delivery and the interest to accrue thereon for one vear there- 
after and to indemnify and save the party of the first part harmless 
on account of said interest and will provide said party of the first 

| part, ata reasonable time in advance of said interest becoming due, 
P the necessary funds for the payment of the same: in default of which 
said party may retain any assets of said party of the second part or 
any security or land to be paid under this -contract and apply the 
same to such payment or hold the same till this part of the agree- 
ment is complied with. ; 
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In witness whereof the parties of the second part have hereto set 
their hands and seals and the party of the first part has caused its 
seal to be hereunto affixed and these presents to be signed by its 
president and attested Ly its secret: ry this first day of October, 
LS6OG. 

JOHN D. PERRY, President. 
UC. S. GREELEY. 
M. BAIRD. 
S. M. EDGELL. 
222 Rn. M. SHOEMAKER. 

ROB C. CARR. 
WM. M. McPHERSON. 
I. N. KINNEY. 
KDW. MILLER. 

Attest: CHAS. B. LAMBORN, Secretary. 


Contract endorsed: No. 3. No. 3437. Shoemaker. Miller & Co. 
and U. P. R’y Co., E. D. J. W. Griffith, notary public. Filed June 
8, 1882. A.S. Thomas, clerk. 

223 Agreement, made this twenty-seventh day of June, 1865, 
between Robert M. Shoemaker, Edward Miller, Mathew Baird, 
Joseph C. Butler, Carlos 8. Greeley, Giles F. Filley, Stephen M. Ed- 
cell, and James Archer, witnesseth : lor and in consideration of the 
several promises and agreements hereinafter contained and agreed 
to be performed, and of one dollar by each to the other in hand 
paid, of which the receipt is hereby acknowledged, the parties hereto 
agree . 
Stamp First. That they will enter into contracts with the Union 
Pacific Railway Company, Eastern Division, for the comple- 
tion of its road between Lawrence and Fort Riley and the branch 
between Leavenworth and Lawrence. 

Second. ‘That the death of either of the parties hereto shall not 
terminate the interest ol suid party Or re presented by him, hor put 
an end LO the sald contracts, hut the Silvie shall be performed and 
the work thereby required prosecuted LO compl Lion as if no death 
had occurred. ; 

Third. The personal representatives of a deceased party shall 
have no power to interrupt the progress of the work, or interfere 
therewith, or with the execution of the said contracts, or with the 
conduct, control, and management of the undertaking, but the con- 
struction of the said road and the execution of the said couatracts 
shall be prosecuted by the surviving parties hereto and the succes- 
sor to the deceased (to be appointed hereunder) without any Inter- 
ference on the part of the representativ s of said deceased. 

Fourth. In case of the death of either of the parties hereto the 
survivors shall appoint a successor or substitite for him, five at least 

of said survivors concurring in the said appointment, and 
Stamp. such successor. shall have all the rignts and powers pos- 

sessed hereunder by the party in whose place he may be 
substituted. 


EP: Tee eee 
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Fifth. The active management of the work, including the pur- 

chases therefor, shall be in the hands of Robert M. Shoemaker, 

224 = subject, however, to the control of five of the other parties, 

and in the event of his death a successor shall be appointed 

in lis place by the survivors, the concurrence of five, at least, being 

necessary to a choice, which successor shall have all the same 

powers, rights, and privileges possessed by the deceased by virtue 
hereof. 

Sixth. Each of the parties interested shall have such an interest 
in the said contracts and the profits arising therefrom and shall be 
responsible for such proportion of any losses or obligations thereon 
us shall appear by the certificate issued to him, as hereinafter pro- 
vided 

Seventh. It Is agreed that certificates shall be issued by the par- 
ties hereto for one-half of the interest hereunder to such persons and 
in such proportions as Carlos 8. Greeley may designate and direct, 
and | a | like certificate for the remaining half-interest hereunder shall 
be issued to such persons as JO eph U. Butler may designate ana 

direct, which said certificates shall be executed by the 
Stamp. parties hereto, and shall be in the form hereinafter men- 
tioned. 

Kighth. The eertificate shall be 1D the following form 


$ rlificat of Inte rest Ln thre Contracts of Robi it M Shor make r and 
CDthe rs mith thie / "ion Pacitte Rail iL f ompany, least ri Du isiOn, 
date d July First, hiahte ii Hundr d and Sicty- hia eC. ° 


Whole number of shares 2,000. 

‘This is to certify that ———- —— is entitled to — shares in the net 
profits or habilities to accrue from or under two contracts made by 
Robert M. Shoemaker and others with the Union Pacific Railway 
Company, Eastern Division, dated, respectively, July first, eighteen 
hundred and sixty-five. 

It is agreed that neither such interest nor this certificate shall en- 

title the holder to interfere.with the execution of the said 
225 contracts, nor in the performance of the work thereunder, nor 
to any control in regard to the conduct and management of 

the business to be done thereunder, nor to any accounting during 
the progress of the work or the performance of the contracts, but 
shall only entitle such party, on the completion of the work, to his 
share in the net profits of the contracts subject to the provisions 
hereof; and it is agreed that neither this certificate nor the interest 
of the holder herein shall be assigned or transferred without the 
consent of all the parties sloning this certificate or the con- 

Stamp. sent of their survivors and successors. The holder hereof 
by accepting thesame and in consideration thereof assumes 

LO bear his proportion of all losses which may arise under or In pur- 
suance of said coniracts, and this certificate is taken subject to all 
the provisions and stipulations of the agreeinent between said Shoe- 
maker and his associates, in pursuance of which this certificate is 


issued. 
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Ninth. All the certificates of stock received under the said con- 
struction contracts shall be assigned and transferred to J. Edgar 
Thomson and John D. Perry, as trustees, to be held by them until 
the completion or other sooner termination of the two construction 
contracts between Robert \ Shoemaker and others and the said 
company, and while so held shall be voted upon by them at all 
elections and meetings of the company. Four of the directors of said 
railway company shall be nominat ct by (C‘arlos Ss. Greeley, Giles I, 
Filley, Stephen M. Edgell, James Archer, and their successors, and 
four others ot the directors shall be nominated by Kdward Miller. 
Robert M. Shoemaker, Mathew Baird, and Joseph C. Butler, and 
their SUCCESSOPS, and the ninth one of the directors shall be noml- 
nated by the said Thomson and Perry, and in case they cannot 
ayree the said ninth director shall be selected by said Thomson ; 

the Hine SO selected shall be voted for by the said ‘Thomson 
226 and | erry 10) ntly. pon the ait iletion or other sooner 


termination of the said contracts the said stock is to be trans- 
ferred by the said ‘Thomson and 1 rry,t rustees, to the parties hereto 
yr their suecessors for distribution under this contract. 

Tenth. No party to this contract or interested in it shall aequire 
to his personal interest or advantage any real estate in Kansas 
vithin two miles of the route of said railway, and all property pur- 
chan d since January first, eighteen hundred and sixty-five, or that 
shall hereafter be purchased within said limit shall at the eleetion 
ofa Leo eoe y of the parties hereto and the successors of such of them 
as may be changed operate and enure to the common benetit of this 
adventure, and — party so acquiring shall convey the same to such 
person or perso! as shall be appei inted by the parties hereto and 
the sSuceessors af on us tay be change | Oll the reimbursement of 
cost and interests. 

& \L.] 


R. M. SHOEMAKER. 
TLER. | SEAL, 


JOSEPH C. BU 

C.S. GREELEY. |SEAL 
GILES F. FILLEY. PSEAL. | 
JAMES ARCHER. | SEAL. | 
S. M. EDGELL. SEAL. | 


Kndorsed: “No. 4.” No. 3437 Filed June 8, 1882. A. S. 


TH ONS, el rk. by Ci ). N. Llolmes. deputy 


227 Whereas Carlos 8. Greeley, Robert E. Carr, Stephen M. 

Kdgell, and others subscribed hereto as parties In interest in 
contract of Shoemaker, Miller & Co. with the Union Pacific Railway 
Company, Eastern Division, to construct and equip its railway from 
ort Riley west so far iis the subsidy In CGvovernment bonds in ald 
of such construction extends, for which said constructors are to re- 
celve ct riain of the bonds, capital SLOCK nd lands of the COMLPAany ; 
and the said ( ‘arlos s. ¢ rreeley, Ltiob rt I Carr, and Ste }) hen M. 
Kdgell, subseribers hereto, and the undersigned have associ: ited 
themselves together in the performance of their part of the above 
contract, and they, with the undersigned, who embrace all the mem- 


bers of this said association, ALTE with each others as follows, VIZ: 
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it That the bonds, stock, and lands to be received by the said Carlos | 
S. Greeley, Robert E. Carr, and Stephen M. Edgell, and other sub- | 
scribers hereto which come to their interest, stock and land to be | 
paid by the company for perfor nance of said contract, are to be | 
equally shared between the associates In person pro rata to their 
; interest. ; 
And they further agree that they will provide all necessary funds = 
| to enable said contractors on their part to execute the said contract, 
and they estimate the sum necessary to be immediately provided 
for that purpose at twelve hundred thousand dollars, and the 
interest of the parties severally in said contract is agreed to be 
one-half part of the proces ds to be derived from the railway COoll- 
pany for the performance of -the work, and for the purpose of 
raising the necessary funds to prosecute the work it is agreed 
that the said Carlos 5. Greele Robert E. Carr, and Stephen M. 
Edge wd shall be the exe st St cominittee of the undersigned, and 
they are hereby authorized to negotiate a loan or loans, if practicable, 
. nad year or longe r to the amount of six hundred thousand dollars, 
and each member of the association agrees hereby to give his name to 
il joint or a jolt and several promissory hote, or to become the 
228 drawer, acceptor, or endorser, as required by the committee, 
to the extent of six hundred thousand dollars, or upon con- 
tingency, as hereinafter provided, twelve hundred thousand dollars, 
to enable said committee to effect a loan or loans to that amount. i 
Kach associate shall be equally bound for the protection and pay- 
ment of the paper made for such loan or loans, without regard to 
their names being on the notes or bills, or to the character in which 
they may have executed such paper. The committee shall require 
the twelve associates to furnish their names as loans are necessary 
to be made in as nearly equal proportions as may be practicable. 
The remaining six hundred thousand dollars shall be raised by said 
committee in the manner as above provided, or as they may in their 
discretion think best for the interest of the parties, provided that if 
any one or more of the undersigned shall so elect, and shall pay his 
pro rata of said amount as it shall be required by suid executive 
committee, the further loan, if uny, shall] not be made upon his 
: credit, and any party so paying shall be entitled to withdraw from 
the committee his proportion of said first-mortgage bonds a,t the 
: rate of sixty cents to the dollar of the bond for the money by him 
paid as aforesaid. If a further sum is required than above pro- +- 
vided to enable said contractors to perform the contract on their 
part, then the undersigned agree to advance their pro rata propor- 
tion of any assessment that may be made for that purpose. All of the 
securities to be received for the performance of said contract by the 
above-named committee shall be retained and held by said commit- 
| tee, except as above provided, till the complete performance of. the 
| coutract and the discharge of all liabilities of the association, when 
| the same shall be distributed to the parties respectively entitled in 
| proportion to the amounts by them respectively paid. but no final 
| distribution shall be made till all the liabilities of the association a 
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shall be discharged, and all shall be held by the committee 

229 as an indemnity for paying the same, to be applied thereto at 
such rate and in such manner as the committee in its dis- 
eretion shall determine to be for the best interest of the association. 
If, during the progress of the execution of said contract and pay- 
ing the sums borrowed, any party hereto shall make default of any 
duty or obligation imposed on him by this agreement for ninety 
days, the interest of said party in this association may be declared 


absolutely forfeited to the association by the voice of two-thirds of 


the members of the association and all his obligations to the associa- 
tion shall cease, and he, by these presents, doth release said associa- 
tion and the committee from all obligation to account to him on 
account of any interest he may have had in the association. 

If any associate shall die or become incapable from mental In- 
firmity from performing any duty or obligation by these presents 
undertaken by him, his interest in this contract created by any pay- 
ment made by him or upon his credit shall not thereby be forfeit-, 
but shall remaan, and, upon the payment of the due proportion by 
him to be paid by his legal representative or other person in man- 
ner and time as require d by the committee, his proper dividend shall 
be made to him or his representatiy n all his interest, but a non- 
compliance with this requirement s subject such unpaid interest 
to forteiture. 


Any vacancy occurring in thie exec itive committee shal] be Sup)- 


‘ec up 
’ ’ 
ree 


plied at a regular meeting of the associates from one of their num- 
ber by a vote of a majority of thos present, and re rular meetings 
shall he held On the first Tuesday of ich month, at which meet- 
Ings reports of the commiutt Cc shall be made 
A reasonable compensation shall be par 
services from the funds of the association 
If payments are made by the associates and first-mortgage 
230 bonds are withdrawn as herein provided, an account shall be 
made of the accrued interest thereon and be paid by the party 
withdrawing such bonds. 


tha committee for their 


JOHN D. PERRY 

ROB. EF. CARR. 

S. M. EDGELL. 

GILES F. FILLEY. 

ADOLPHUS MEIER. 

WM. M. McPHERSON,. $100,000. 
B. W. LEWIS, Jr. 

©. S. GREELEY. $75,000. 

JAS. B. EADS. 

THOS. L. PRICE. 

JAMES ARCHER. 


Endorsed: No. 5. St. Louis, —, 1866. Jchn D Perry, C. S. Gree- 
ley, R. E. Carr, S. M. Edgell, & others. Agreement No. 5437. Filed 
June §, 1882. A.S. Thomas, clerk, by Geo. N. Holmes, deputy. 


| 
| 
| 
| 
i 
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251 Agreement, made this 15th day of September, 1866, be- 

tween Robert M. Shoemaker, Edward Miller, Mathew Baird, 
Joseph N. Kinney, Carlos 8. Greeley, Wm. M. McPherson, Stephen 
Kdgell,and Robert E. Carr, witnesseth: lor and in consideration of 
the several promisesand agreements hereinafter contained and agreed 
to be periormed, and of one dollar by each to the other in hand 
paid, of which the receipt is hereby acknow ledged, the parties hereto 
agree : 

First. That they will enter into a contract under the firm title of 
Shoemaker, Miller & Co. with the Union Pacific Railway Company, 
Kastern Division, for the compl tion of its road between Fort Riley 
and the point west of the 100th meridian to which the Government 
subsidy in bonds extends. 

Second. ‘That the death of either of the parties hereto shall not 
terminate the interest of said party or the party or parties repre- 
sented by him, nor put an end to the said contract, but the same 
shall be performed and the work thereby required prosecuted to 
completion as if no death had occurred 

Third. The personal representatives of a deceased party shall have 
no power to interrupt the progress of the work or interfere there- 
with, or with the execution of the said contract, or with the conduct, 
control, and management of the undertaking, but the construction 
of the said road and the execution of the said contract shall be 
prosecuted by the surviving parties hereto and the suceessors of the 
deceased (to be appointed hereunder) without any interference on 
the part of the representatives of said deceased. 

Fourth. In case of the death of either of the parties hereto the 
survivors shall appoint a successor or substitute for him, five at least 
of said survivors concurring in the said appointment, and such suc- 

cessors shall have ail the rights and powers possessed here- 
232 under by the party in whose place he may be substituted. 
hifth. The active management of the work of construction 
and engineering shall for the time being be in the hands of Robert M. 
Shoemaker, but he or his suecessor or successors shall be subject to 
removal at the will of any five of the other parties, and in the event 
of the death, disability, or removal of the manager his successor or 
successors shall be appointed by the survivors, the concurrence of 
five being necessary to a choice. Such successor or successors shall 
have all the powers and privileges possessed by his predecessor by 
virtue hereof. 

Sixth. Each. of the parties interested with us shall have such an 
interest in the said contract and the profits arising therefrom and 
shail be responsible for such proportion of any losses or obligations 
thereon as shall appear by the certificate issued to him, as herein- 
after provided. 

Seventh. It is agreed th: at certificates shall be issued by the parties 
hereto to the parties who may subscribe to the agreement to advance 
money to aid in carrying out the said contract of construction. The 
parties hereto shall execute the same under the firm name of Shoe- 
maker, Miller & Co., and they shall be in form, tenor, and effect as 
stated in said agreement, and the party to whom such certificate 
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may be issued shall be entitled to all the benefits and privileges 
and subject to all the liabilities and forfeitures prescribed in said 
certificate. 

Kighth. No party to this contract or interested in it shall acquire, 
to his personal interest or advantage, any real estate in Kansas west 
of Fort Kiley within two miles of the route of said railway, and all 
property purchased since September Ist, 1866, or that shall hereafter 
be purchased within said limit, shall, at the election of a majority 
of the parties hereto and the successors of such of them as may be 

changed, operate and enure to the common benefit of this ad- 
233 venture, and the party SO) acquiring shall COnVeY the same to 

such persoh OF persons as shall be appointed by the parties 
hereto and the suecessors of such as may be changed on the reim- 
bursement of costs and interest. 

In witness whereof we have set our hands and seals this fifteenth 
day of sept mber, A. D. 1S66, at the city of St. Louis. 

KDW. MILLER. 

M. BAIRD. 

J. N. KINNEY. 

©. S. GREELEY. 

WM. M. McPHERSON. 
S. M. EDGELL. 

ROB. BE. CARR. 

R. M. SHOEMAKER 

In presence of 


CHAS. B. LAMBORN. 


j 


The words “the party or parties,” in line 21, page 1, interlined 
prey ious to signature. 

Endorsed: No. 6. No. 3487. Filed June 8, 1882. A. 8S. Thomas 
clerk. by Cr (). N. Llolmes. deputy. 


ote 
~~ 
— 


( 4 rtiti ale of Inti ive af mM thre (lontracts of Roly rt M. Shoe make r 
and othe rs 7 ith thie linion Pac ie Railway f ompany, kast- 
ery Dis SION. dated July first. hiahte ii I] ndred a Sicty-f ive. 


Whole number of shares, 2.000. 


This is to certify that ———- —— is entitled to — shares in the net 
profits or habilities to accrue from or unde r two contracts made by 
Robe rt M. Shoemaker and oO hers with the Union Pacific Railway 
Company, Eastern Division, dated respectively July first, eighteen 
hundred & sixty-five. 

[t is agreed that neither such interest nor this certificate shall en- 
title the holder to interfere with the execution of the said contracts, 
nor in the performance of the work ther unde r, nor to any control 
in) regard LO the conduet and management of the business Lo be 
done thereunder, nor to anv accounting during the progress of the 
work or the performance of the contracts, but shall only entitle such 
party, Or} the completion of the work, to his share in the net profits 
of the contracts subject to the provisions hereof; and it is agreed 
that neither this certificate nor the interest of the holder herein 
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shall be assigned or trarisferred without the consent of all the parties 
signing this certificate or the consent of their survivors and suc- 
cessors. ‘The hoider hereof, by accepting the same, and in con- 
sideration thereof, assumes to bear his proportion of all losses 
which may arise under or in | f said contracts, and this 
certificate is taken subject to al 
the agreement between sald Shoemaker and lis associates In pur- 


Suance of which this certificate is issued. 


| 
‘ 


iPsuance Ol} 


Endorsed: No.7. No.3437. Filed June 8,1882. A.S. Thomas, 
clerk, by Geo. N. Holmes, deputy 


235 ST Lol is, Nove mbe r | ith. 66. 


It is hereby agreed by and between the parties associated in the 
contract of Shoemaker, Miller & Co.. for the construction of the Union 
Pacific R. W.. E. D.. west of Fort Riley, that the agreement between 


the associates. dated ()ctober ist. 1866, sh ill be altered SO as to pro- 
vide that first-mortgage bonds shall be issued to the subscribers at 
par for the amount of each installment as paid, and that the residue 


of, the lst-mortgage bonds, income bonds, capital stock, and Potta- 
watomie lends paid and to be paid the contractors may not be issued 
until the completion of the contract. C.S. Greeley, 75,000; John D. 
Perry, 100,000; D. B. Gale, 10,000; Adolphus Meier, 100,000; James 
Archer, 92,000; Jno. P. Collier, 10,000; Adolphus Meier, 9,000; G. 
F. Filley, 75,000; B. W. Lewis, Jr., 75,000; John C. Rust, by A. Meier, 
J O00 ; Rob. E. Carr, 95,000; Jas. B. Eads, 100,000; O. D. Filley, 
80,000; James F. Comstock, by C. 8. Greeley, 25,000; 8S. M. Edgell, 
50,000: Geo. D. Hall, 30,000: Wm: M. McPherson, 100,000; S. T. 
Glover, 10,000; Edw. J. Mitchell, 7,000; Barton Bates, 80,000; Samuel 
R. Filley, by G. F. Milley, 20.000: John R. Shepley, LO.000 : Joseph 
O’Neill, 10,000; Thos. L. Price, by John D. Perry, 100,000; Henry 
Martin, by 8. M. Edgell,100,000; A.C. Anderson, 10,000; J. P. Usher, 
100,000. 


200 Endorsed: No. 8. No. 3487. Filed June 8.1882. A. S. 
Thomas, clerk, by Geo. N. Holmes, deputy. 
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Endorsed: No.9. No. 3487. Filed June 8. 1882. A.S. Thomas, 
clerk, by Geo. N, Holmes, deputy. 


2059 We, the undersigned, hereby subscribe to an association, 

;' 4 unde r the title of Shoemaker, Miller Ww Co., to contract for 
building the Union Pacific railway, Eastern Division, from Fort 
Riley westward, on the terms of a contract of which a certified copy 
is appended to this subscription paper, the whole number ef shares 


to be twenty-eight hundred (2,800) of $1,000 each. 


Name. Address. No of shares. 


John D. Perry pinay exteienile Rican: Say ee 
Thos. L. | ERE Jefferson City, a 100 
RE FOIE sin can ceice cow Sere ey 100 
a te id is ela OS ee ee 
an 2 Be ae 
i é pe DR Toe Se 

B.. W. Lewis. | oe Pee Re NE NTE ete gi ECO TRS 100 
.M. IE aw wwabiass ee ny Oe ee rite - TERE Gl MEE Sse 50 
ce 2 2. eesrpenns & Co. .............8. Johnsbury: Vt__. = 
Se em | i P| ae 

Rob’t B. Carr ... SE LS ee louis ME 


ie 


—— — = a) ee oe on oe 


I ins icrmesinwre ec panes a “ Bf Na ae 
LS Sa eee | 7 
i Usher, for self, Peck & Griswold ._. lerre ee a LOO 
Edward Miller -.---- ith eR an meme: RE, ea ee eR an 100 
Seyfert, McManns & Co., per T: A. Scott, 

a e ERT Be ae ie oe petra ce TAI Oe 
M. W. Baldwin & Co., per T. A. Scott, att’y_ ew aa Faw. 1920 
J. Edgar Thomson, per T. A. Scott, 


_—  —— a oe 


att’y to 0 an a ee ae a we salable teats a siphctaivan Be. eee ee 
a ee ee, ee, SOND. i i PIR. ccc mmccecsenece. am 
1 nos. A. Scott. trustee... ...... ie ha a a ay 10 


ee ee ee, SPUNOO i cme wun NT ag agp RAMEN ST Se 
Thos. A. Scott, trustee... __- aS Nr ee gee eee RNR TE CS 
i el 100 
i mani 7 sp mT RN NE Raed EE, 50 
EE TSA Teh Spee oa Ee Cr ree et ah 100 
I a i dis ob tee daitlmceomnipa titers TS 
I iitesietts coerce eiderdansienes: eesmensen’cttiniin RN 
ID died Ale ithe: 75 
J. W. Kirk, att'y, per J. H. Cheever -_-Cincinnati _.......___ 10 
£2 0 SE ee ae Devten: Gite... 38 
SE DLE LT LORS ET et 
Barney A Smith aaah A ti te et hen ee manic Day ton, Ohio seaee eeae L5 
Ce EE 2 ne eneerences |. eae 
A. ic aeoery, ay lL. A. Green ...........Cincinnati........___ 7 
I iinllsdastdhdhieninhsahad-sn-erleisintg to ininin wen ede 7 en eee NY 14 
14 

> 

D 


eel 


ee ic nttnalh eatin cmninwmne a 
Seth Evans------- ~----------------- a Os 
EN EEE OR a one OE ial ST 


-~» 


rn 
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Name. Address No. of shares. 


Wy. Be. RORNO, CIE cicccescncnwnsn ONE <A en pneu ae 
Oh ee Saree, GHREEED cncameodsdwnvn ep ES 
RF Re eget oe ene " pT 


OFFICE OF Union Paciric R. W. Co., E. D., 
Sr. Louts, Sept. 17, 1866. 
[ hereby certify that this is a correct copy of the subscription 
paper ol Shoemaker, Miller WV Uo., in ny possession, and of 
24] the signatures and amounts attached thereto. 
WM. I. PALMER, 


ry? 
Treasure r. 


Endorsed: No. 10. No. 3437. Fiied June 8,1882. A.S. Thomas, 
clerk, by Geo. N. Holmes, deputy. 


242 Parti san Interest un the Firm of R. M. Shoe make r& Co. 


Western parties. 

Name Subscription, 
gonn D. Perry ....... a ee 217.000 
2 Fh, QC OIOY wir cire dcteins dined aeme eeemaiaiiiaaaens 2 Onn 
Fe FEY cnccunwansentiantebsecendecenécae eee eee 
Be Bk FD. cacnuticndnnbianlaiiensenumndtgeee 97,000 
Bi-  GEL 66 dicrenscrinioeicee Aidala wntieecinceiniiiariacea 72,000 
PR RR pipe er Ie ee. NSS ee LA ee eer aah 67.000 
Ae NE as sai snes ictis wé-tastitnaa wcaleclieiiicabteiit i eth tohsieeaninit se 20.000 
I TI iii isis eens aesuileribidiin o etieeneiceeaiiannan a nn ' 50.000 
TENET BRRTE occa ddunicewistimhncedenube octinie 50,000 
Cente TOPE oink dew ddiianitinnnedcocunenaniee 25,000 
oi 2 FE ccsiniasineenatiinaiae Sicilia wipe andi is 25,000 
BROOD iicicttscsceiniciue disliela dianadintwdaid cee 25.000 
Se, NODS: scccovissdhitieenislouiicbiiceen anduibadiaiiek aiiidiad initia seddadendaeien 25,000 
a ie sien en tn aies ideal eee 20 O00 
Ger © BRGY 6c dikebk itddctininccwccntealieee 2 20,000 
SE RE eae a ee ee Rm ST 15,000 
RR ee Cl eR EM 10,000 
RS Rae enero heme OHS ee ee eee a vicdiiaai 10,000 
A Re EE EES ESTE ae nan'dinawecasinandaaecne aaa 10,000 
i, OUT cies dieses neli viene salniesnieialibaa aaa 10,000 
Sr i A i eee 5.000 
ies Gs IU UAND han siete: centsnialeatn tc ec teleninkin: shee cage «+ inielenin as tanec ae 5,000 
DE citi cnietia ees ‘alse disermea 5,000 


1,000,000 


ea REE 


SRS RRR Rec a ae ae eee 


b 
' 
k 
- 
b 
: 
c 
& 
& 
; 


eee 
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2435 Eastern parties. 
Name. 

ASSESS ee OT TEER MOT ie a tee ee 
Seyfert, ms dein dian a 
a sen ecevaliedemiusaus: Gade 
EE SNE ee ee gE aime Oe 
a SS IER a ee Pe eee PPP ap Plane ISSO WA 
i eRe 4 Pee Sle. TE eT 
Nee suis shih ile een a BS Se Te 
i. f; s2euston ....... AS AO ON PRO ER Re NS RI no 
i, = we aan eels sie i lal as tae Fan ad Fe 
LEO OLLIE GT ERTL RO TERT e HE 
ae es ese eae ema a” Agra 
ee eS . .. sunaneniet deems a acer Reap) erga APE 

a ea EEL PO ET es PRR Te 
i a een nelle wintwaliaean Fe AS 
Cee ileal iii ehcaldbies teas alla 
SN i RC GS, TSN ns OF Re MM AMES Nak th 
EE IE ET EN REO Te OR MEET PE Soa SPAT 
i asen larcniearsenncen vere all eblbkaisenineibecesiibunest palian ences ahiveiabiial de 
ERE Ee a LON Rn TE Rr PO Ps 
EEE EE ERD SELL (MEN ARO IM AE MDS, OL 
SE ELE NALS FMS SAS See RE REEDS Ces a Phd 
TI ih ial sii sven inf addins teiamhin Se iewentnwe win eimuintn anneal 
SELLS ET CN NEO TTC ll 
OEE EL LO Ee CE sik ea asda aaa ae 
I oi cin cies, oleate uticslanleaiaiaaadiiiiaids 


EOS EBON MRT ISL ARTEL SOC ogee! 


PEA RE ae ke TS SN Ste 


944 LAS AEE OO EE 

P. W. Strader ....-.. a GAOL A ee ar TOY re 
i 
ESAS TT ECO EN OO OUI R SE ERT 5 aa oe nT ee 
ENED SERIES TEN se SGN gE LE RG 
Simon Gebhart..-_- El RE SAS TER ee a LE ee a ee 
TE EP RCO ONT OSD ECS NEE IT NM Be 
eg Re ee ap ee RS ete keto cri 
SS SELLE ESL LL CLIT LEA TT EN LE 


ee Se a eet oe as a Pan eee arene See 
BARRELS IE TER OE ER LETRA, SAI TT 


SNELL EL OLE ELIE OTL PUP OU WR. Whore Yt my: 
EE EE 2 EN Te A ET SE eT oe ee 
EET REIN Rag eR TERE I eT OTe 
Oe NT i sicciies osetirerarnnten 2 emew as ee 
FR gO SS “SE ea ae ecient in ROO OER CMO NET 
ESE Lip RR RRS Pe eR Le TROT 


~ 


Subscription. 
100,000 
100,000 


80,000 


120,000 


25,000 
25,000 
25.000 
25,000 
25, OOO 
20 OOO 
5 OOO 
5.000 
5.000 
91 O00 
13,700 
50.000 
25,000 
20 000 
10.000 
LO.000 
10.000 
10.000 
10,000 
10.000 
10.000 
10,000 


$49,700 . 


$49,750 


10.000 
10.000 
10,000 
10.000 
10,000 
10.000 
10,000 
5.000 
5, 100 
FH. ELS, 
5.000 
5.000 
5.000 
5.000 
5 OOO 
5.000 
5.000 
6,250 


3,000 


~* 
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Eastern parties—Continued. 


Name. Subscription. 
SERRA DE FRR MS > wep me eT TS 3.000 
| RT NE he eee ey en eee ae 1» witsicniinaiaiialiaidlides 1,000 
Chas. R. Capilly .......-- i a 5.000 
BI CRI ois sit icin isin, ncn ee. ini cin cell 10,000 
F. EDGER wncunnnnndinaiiiiiaiiiniinniess mueet iii 2,000 

1 000,000 


Account list. 
St. Louis, Feb. 6, 1867. 
CHAS. 5. LAMBORN, Seer’y. 


| Endorsed : | No. 11. No. 3437. Filed June 8, 1882. A. S. 
Thomas, clerk, by Geo. N. Holmes, deputy. 


245 Whereas the Union Pacific Railway Company, E. D., is 

indebted to John D. Perry and the other subseribers hereto for 
moneysad vanced and expended for and on account of thesaid company 
in the sum of one million one hundred & eighteen thousand seven 
hundred and twenty-eight dollars & seventy-one cents, including in- 
terest to the first day of July, 1865, and certain parties have, by an 
agreement dated even date herewith. agreed Lo pay unto the said 
Union Pacific Railway Company, Eastern Division, the sum of one 
million ($1,000,000) of dollars for bonds and stocks of the said com- 
pany, as by said agreement will appear: 

Now the subseribers hereto agree that they will receive and take 
in payment of eight hundred and ninety-six thousand dollars 
($896,000) of the said debt bonds of the said company of the denom}- 
nation of $1,000 each (to be issued under and mn conformity with 
the provisions of the acts of Congress of July, 1862, and the several 
acts supplementary thereto and amendatory thereof, bearing interest 
at the rate of six per cent. per annum, payable in coin) at the rate 
of eighty cents (SVUc.) on the dollar, the said bonds to be secured 
by mortgage upon the first one hundred & forty miles of road and 
appurtenances of the said Union Pacific Railway Company, E. D., 
not including the Leavenworth branch, which shall, as soon as pos- 
sible, be made a first lien upon the same, the amount of the said 
first lien to be two million two hundred and forty thousand dollars 
and no more; and that one hundred and four thousand ($104,000) 
dollars— 


(Inserted here is fifteen five-cent internal revenue stamps.) 


of their said indebtedness shall be applied to the purchase of two 
thousand and eighty (2,080) of the four thousand one hundred and 
sixty (4,160) full-paid shares of stock of said company, to be trans- 
ferred to J. Edgar Thomson and John D. Perry, trustees; and that 

they will, in payment of the residue of said indebtedness of 
246 said company, receive the obligations of said company with 

interest at eight (8) per cent., payable on or before Ist Febru- 
ary, 1866, with the understanding that if the said company shall 
demand a renewal thereof and shall pay the interest the same shall 
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be renewed for such further period, not exceeding six (6) months, as 
the said company shall require. 
And the said Union Pacific Railway Company, I. D., hereby agrees 
to issue its bonds and obligations as above specified. 
W. J. SICK LES. 
THOS. L. PRICE. 
JOHN D. PER 
C.S. GREELEY. 
ADOLPHUS MELER. 
S. M. EDGELL. 
JAMES ARCHER. 
ag ES F. FILLEY 


_D. FILLEY, 
By F. FILLEY. 
JOHN D. LOCK, 
By G. F. FILLEY. 
HENRY MARTIN, 


By S. M. EDGELL & C. 8. GREELEY. 
H.C. CLEVELING., 
H. HOLTON. 
Endorsed: No. 12. No. 3437. Filed June 8, 1882. A.S. Thomas,, 
clerk, by Geo. N. Holmes, cle put 


247 For and in consideration of one dollar, paid by the Union 

Pacific Railway Company, Eastern Division, to us, of which 
the receipt is acknowledged, we hereby relinquish and transfer and 
release to the said company all right, title, and interest which we 
wr either of us have to or in the several shares of the stock of the said 
company purchased by us at a sale on the 3rd and 4th days of July, 
1865, by the said company of certain shares of its stock for non-pay- 
ment of assessments made thereon, and authorize the said company 
to dispose of and appropriate the said stock in the same manner as 
if the same had been uionsd at said sale by the said company, 
the said company holding us harmless from all liability arising from 


such purchase or upon such stock. 


ADOLPHUS MEIER. 
J. P. USHER. 
R. M. SHOEMAKER. 
W. H. CLEMENT. 
H. I. JEWETT. 
THOMAS A. SCOTT. 
J. EDGAR THOMSON, 
by his att’y, THOMAS A. SCOTT. 
EDWARD MILLER, 
By his att’y, THOMAS A. SCOTT. 
THOS. L. JEWETT., 


JOHN P. DEVEREUX. 
>» O. ANDERSON. 
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Endorsed: No. 13. No.34387. Filed June 8,1882. A.S. Thomas, 
clerk, by Geo. N. Holmes, deputy. 


248 Suit Brought wo State Court to foreclose a Mortgage Upon a Por- 
tion of the Railroad and Properti if the Kansas Pacitie Rail- 
road. 


BENJAMIN W. Lewis vs. ADoLPpHUS MEIER ef al. 


Answer in the State court alleging fraud in the execution of the 
mortgage and the bonds secured, av rring that the presid nt and 
directors who gave the mortgage were interested in the bonds 
secured and were to and did recelve a share of the proceeds. 


The answer contained a prayer for athirmative relief, but had few 
of the elements of a cross-bill, according to the equity practice of this 
court. Plaintiff moved the State court for leave to dismiss his suit, 
which was granted, but t! e court heid that the answer of the railroad 
com pany Was a good counter-claim under the State practice, and that 
upon the allegations thereon it was entitled to a hearing. 

At this stage of the proceeding the Cause Wis removed LO this court 
by plaintiff, who now moves this court to dismiss the entire suit, in- 
cluding the alleged cross-claim. 


The crounds of the motion are 


1. That the litigation is enjoined by the deeree of this court in 
Stewart vs. The K. P. Railway Co., Benj. W. Lewis, et a/., which decree 
provides as follows: 

There is nothing in the decree to enjoin thi railway (‘o. from con- 
testing | 
it is expressly authorized to do so by the last clause. 

And as complainant dismissed his.suit in the State court, there re- 


thie validity of thi mortgage, especia ly in thiscourt; per contra 


; 
| 


mains only the CTOSS aetion of the Pitliwit\ (0. to be consider d. 
2. Upon the ground that the railway Co. has not filed a cross-bill 


a 


3 


this would be perfectly good if the proceeding had been from the 
beginning in this court. 
249 But while it was pending in the State court the parties were 
at liberty LO proceed according to the State practice, and if 
this answer in its present form, according to that practice, answered 
the PpUPpoOst “ of a cross-bill, if tr) Ly be recast hie re and made-to COll- 
form to our rules. The fact that their pleading in equity in a State 
court are fatally defective under these rules will not defeat the par- 
ties’ right if he is willing, after the case comes here, to replead and 
conform Lo our rules, the state court ha LY hh ial the answer eood 
as cross-claim upon which affirmative relief could have been granted 
them. .Weconsider that point adjudic 

3. It is said that the matters set up in the answer were adjudicated 
in the Stewart case. If SO, the fact must D pleaded in bar. 

1. It is also said that the relief asked cannot be granted because 
the bonds ure mM” the hands of Innoc ht purchasers. This does not 
appear from the record. It is matter of defense. 

Motion overruled. 

20—149 
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Endorsed: No. 34387. -B.W. Lewis vs. Adolphus Meier et al. Opin- 
ion. Filed June 8. 1882. A.S. Thomas. clerk. 


250 . June Term, 1882 


THurspay, June 8, 1882. 
BENJAMIN W. Lewis ) 


‘> @ > 
wtoil. 


This suit submitted complainant to file brief by July 15, 1882; 
respondents to answer 1n thirty aays thereafter, and complainant 
to reply in ten days thereafter 


yASY | In the Cireuit (court of the Limite d States for the District of 


ApoLtpHuus Meter. CARLOos S. GREELEY. and THe Kansas PACIFIC 
RATI WAY COM] AN ) 


I, James M. Hain, of the city of Brooklyn, being duly sworn, on 
oath do state that | am the assistant seer Lary of the Union Pacifie 
Railway Comp inv, Which Company, by consolidation effected Ol, OF 
about January 24th, 1580, is the successor ky consolidation of the 
Kansas Pacific Railway Company ; that iS such otheer have pPos- 
session of the official books and records of the Kansas Pacifie Ratl- 
way Company; that the following is a true and correct statement 
of the othiecers and directors ot said COMMpPAahy, as shown by its official 
records, commencing from the year 1876 to January 24th, 1880: 

Lawrence, Kan., May 4th, 1876, following directors elected: Rob- 
ert EK. Carr, John D. Perry, Adolphus Meier, Carlos 8S. Greeley, Jo- 
seph O'Neill, Bb W. Lewis, Jr., 5. M. Edgell, Jay Gould, Sidney Dillon, 
Oliver Ames, James D. Smith. 

St. Louis, July Ist, 1876, following officers elected: Adolphus 
Meier presid nt; D. M. Kade ruon, secre bary 

St. Louis, Mo., July 6th, 1876, Robert E. Carr offered his resigna- 


tion as director; ‘I’. I’. Oakes elected to fill the vacaney; T. F. Oakes 


elected vice-pr sident. 
st. Louis, Mo.., Oct. 20, 187 ), James O'Ne il] resigned as director : 
Robert E. Carr elected to fill the vacancy; Adolphus Meyer re- 
signed as presid nt: Robert E. Carr els ected to fill the vacancy as 
president. 
St. Louis, Nov. 10, 1876, Adolphus Meier offered his resignation 
as director, dated October 3Slst, 1876; Theodore G. Meier elected to 
fill the vacancy. ‘T. I’. Oakes resigned as vice-president.  C. 
252 ». Gree ley re igned iis director : 1). M. Kdgerton elected AS 
director to fill the Vacalhcy caused by resignation of Mr. 
Greeley; D. M. Edgerton elected vice-president; C. 8S. Greeley re- 
signed as treasurer; J. L. Woods elected as treasurer. 
Stockholders’ meeting, Lawrence,. Kan., May 3, 1877; no election 
of directors held. 
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St. Louis, May Ist, 1878, J. L. Woods resigned as treasurer. 

Lawrence, Kan., May 2, 1878, John D. Perry, Robert E. Carr, D. 
M. Edgerton, T. F. Oakes, Theodore G. Meier, 8S. M. Edgell, Dwight 
Tredway, Jay Gould, F. L. Ames, A. H. Holmes, Sidney Dillon 
elected directors. | 

St. Louis, May 15, 1878, officers clected : Robert E. Carr, president ; 
D. M. Edgerton, vice-president; D. M. Edgerton, secretary; the 
president authorized to act as treasurer until one duly elected 

St. Louis, June 28, 1878, Robert EK. Carr resigned as president and 
treasurer. 

st. Louis, ( lctober 12, LS7S, LD. M. ledge roon resigned as vice-presi- 
dent and secretary, dated Octobi Pp ia Isis: |). M. Kdgerton eleeted 
pre sic nt: S. M. alg I] elect cf vice por sic bt: A. H. Calet elected 
secretary and treasurer. 

New York, March 12, 1879, Messrs. Carr, Tredway, Edgell, Oakes, 
Holmes, Berry, and Theodore G. Meier resigned as directors; Rus- 
sell Sage, C. 8S. Greeley, J. P.. Usher, Addison Cammack, G. M. Dodge, 
James ht. Keene, and James M liam elected to fill the vacancies : 
D. M. Edgerton resigned as president ; Sidney Dillon elected as presi- 
dent: D. M. Kdgerton elected as Vice-pr sident. 

Lawrence, Kan., May 1, 1879, following directors elected : Sidney 
Dillon, Jay Gould, F. L. Ames, Russell Sage, G@. M. Dodge. Addison 
Cammack, James R. Keene, C. 8S. Greeley, J. P. Usher, D. M. Edger- 
Lon, Jame S M. Ham. 

New York, May 1, 1879, following officers elected : Sidney Dillon, 

president; D. M. Edgerton, vice-president; James M. Ham, 
2009 treasurer: A. H. Calef, secretary 
New York, January 24, 1880, Jay Gould resigned as di- 
rector, dated January 10, 1880; }. Gordon Dexter elected to fill the 
vacaney. 
further deponent saith not 


JAMES M. HAM 


Subseribed and sworn to before me this 24th day of Aug., LSS2 
[seAL. | W. W. COTTON, 
Notary Public, Kings Co., N. Y 


Endorsed: No. 3437. Lewis ws. Meier eal. Affidavit of James 
\ Liam. Kiled Sept {). ISS. A. SS. 10 nas, clerk. 


204 Circuit Court of the United States, District of Kansas. No. 
vember Term, 1882. Equity 


Bens. W. Lewis. Jr.. 
ApoLruus Merer., Carbos S. Greectey. & THe KANSAS PACIFIC 
RAILWAY COMPANY 


McCrary, Circuit Judge. 
This suit was originally brought to foreclose a mortgage executed 
by the Kansas Pacific Rai)way Company to certain trustees to secure 
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bonds to the amount of $6,500,000. The original bill has been dis- 
missed and the case stands upon a cross-bill filed by the defendant 
company in which it is alleged that the mortgage above referred to 
is fraudulent and void and ought therefore to be cancelled as a cloud 
upon its title. 

[It is alleged that said mortgage was executed as part of a scheme 
whereby the directors of the company united with certain others to 
enter into certain contracts with the company to build a certain 
portion of the company’s railro: nd and to receive certain considera- 
tions therefor : in other words, ] is all eed that the directors of the 
company were members of a tai, company to which the 
bonds secured by said mortgage were issued, and that they con- 
tracted fraudulently with themselves. Coneceding for our present 
purposes the truth of these allegations, the question arises, Can the 
defendant company be granted the affirmative relief prayed for? The 
general rule is that a court of equity will not in such cases interfere in 
favor of either Dé irty either to enforce or set aside the contract or to 
award damages for its breach. The parties being in pari delicto, the 
court will leave them where it finds shes n. If this were a contract 
between natural persons there could be no doubt about the applica- 
tion of this docirine, but it Is said ‘teed the rule does not apply 

to the defendant corporation, because, while the contract 
255 was made in the corporate name, the corporation 1s not, with - 

in the meaning of the 1 rule, A party to it, since in making i! 
the directors exceeded their authority. To sustain this view would 
be in effect to hold that a corporation can in no case be guilty of 
fraud, for, being an artificial being, it can act only through agents, 
and it would be impossible in. any case to show that the charter of 
a corporation expressly authorized the perpetration of a fraud. It 
is, however, well settled that a corporation may be guilty of a fraud. 
The courts have gone further and held such artificial persons 
liable in tort in. certain cases. The true rule is that such acts as are 
done by the directors in the course and within the seope of their 
powers and duties are to be regarded as the acts of the corporation. 
Such is the rule, even 1f the acts are unlawful and tortuous. 

2 Hillard on Torts, 322. 

( opele’ y vs. The G. & B. Se wing Machine Co., 2 Wood, 494. 

Railroad Co. vs. Quigley, y 1 How.. YALA 

Sanford or eee iy he Xvend. , 260. 

Brokam vs. The N. J. & C. ‘Transp. Co., 32 N. J. Law, 331. 

‘oge vs: Griffin, : he Ls. 

Rives vs. saree Co.,3 Ala., 92. 

Litchfield Bank vs. Peck, 29 Conn., 384. 

Lee vs. The Village of Sundy Hill, 40 N. Y., 442 

Perkins vs. Railroad Cv., 24 N. » He iba 


These authorities abundantly show that if the directors or agents 
employed by a corporation conduct thenselves fraudulently, so that 
if they had been acting for privateemployers such employers would 
have been affected by their frauds, the corporation is in like manner 
and to the same extent affected by them. In other words, the settled 


oo. 
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doctrine is that a corporation can no more repudiate the fraudulent 
acts of its agents than an individual can. The rule is the 
256  sameasto both. The doctrine, as applicable.to private indi- 
vi luals, is familar. ‘The principal is liable for the acts of 
the agents, not alone iIn.cases where they ire expressly authorized, 
but : us so in all cases where such acts come within the range of the 
agent's duties. In the ease of the Railroad Company vs. Quigley, 
supra, Mr. Justice Campbell says: “The result of the cases is that 
for acts done by the agent of a corp ration, either in contractu or in 
delicto, in the course of its business or of their employment, the cor- 
poration is responsible as an individual is responsible under like 
circumstances.” In that case the corporation was sued for libel and 
2 the defense, that the defendant was a corporate body 
with defined and limited powers, being overruled. It was argued 
that the corporation being a mere legal entity 1t was incapa ble of 
malice, which Is il hecessary Inger di ntora libel. The le iense the re, 
as here, was that the directors acted outside of their authority, and 
bou nd themselves -as individuals only, but the court said (p " 209) : 
‘To support this argument we would be required to concede that a 
corporation could only act within the limits and ore. to the 
faculties determined by t he act of Incorporation, and that therefore 
no crime or offense can be imputed to it; that although illegal acts 
might be COL) mitt d { or the bens fit or W ithin th c service or the COr- 
ponaises, and to accomplish objects for which it was sonied. by the 
ion of their dominant body, that such acts, not being contem- 
nlated by the charter, must be referred to the rational and sensible 
agent s who performed them, and the whole responsibility must be 
limit a te those agents; and we should be forced, as a legitimate 
consequence, to con ‘lude that no action ex delicto or indictment will 
lie against a oe for any misfeasance.” 
It is true —~ at the que stion there was whether the corporation was 
hablein damages for Injuries caused by a malicious libel, but 


207 if the coendien is liable for one of the consequences of an 

unauthorized and ill gal act of its agents, on the ground that 
tne act was done ~ tO acc Ollp rly sh obieects fo which lj was creat ly 
it 1s clearly liable for all such consequences Llere one of the con- 


sequences of the illegal and fraudulent contract is that neither party 
shall be heard in a court of equity to demand any relief e} 


forcing or annulling the same. ‘This is a rule of great general im- 
portance, and one which the courts are often called upon to enforce 
1D the interest of sound morality and for thi public Food 

To sustain the present opps non W oon | be to determine that the 
rule has no application to corp id that these artificial per- 
sons who act from necessity te a rough agents, may, through such 
agents, enter into fraudulent and immoral contracts. and, aiter re- 
Celvihy their benefits, may ask a court ol ¢ lILV LO Canc thi Ili Ol] 
the ground that their agents made them without authority 

We cannot give our assent to such a doctrine. A very large pro- 


portion of the most important business of the country 1s transacted 
by these artificial persons aud thev control vast uggregations of 
wealth and exercise vast powers. It is the sound policy of the law 


ie 


anit» Yori in, sieteeettl dnnctiiaienenate’ Ce ea eer ete ce 
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| to apply to corporations, as far as possible, those rules of good con- 
science and equity which are enforced as between man and man. 
: The contract nqw in controversy was made by the board of directors. 
for the purpose of constructing a railroad which the corporation was 
clearly authorized to.construct. It was therefore within the general 
scope of their powers. The corporation may be permitted to defend 
against the contract on the ground thatit was fraudulent, as alleged, 
but if so it is not because the corporation has any special claims to 
the favor of a court of equity in that regard, but solely upon the 
ground that neither party to a fraudulent contract (both 
258 having participated in the fraud) can demand its enforce- 
ment. 
The company is not entitled to affirmative relief, and therefore 
the cross-bill is dismissed. 
J. P. Usher, for complainant in eross-bill; Glover & Shepley, for 
defendants. 7 
Foster, dist. judge, concurs. 


_ Endorsed: No. 3437. Benjamin W. Lewis vs. Adolphus Meier et al. 
Filed Dee. 1, 1882. <A. S. Thomas, clerk, by F. J. Thomas, deputy. 


959 November Term, 1882. 


BENJAMIN W. LEwis 

is. 8497 

ApoLpHus MEIER, CARLOS 8. GREELEY, and THE KANSAs | nites 
PaciFic Rainway CoMPaANy. 


THURSDAY, December 7, 1882. 
This cause having been heretofore submitted to the court upon 
the pleadings and evidence, and now having been fully considered, 
it Is by the [court] ordered, adjudged, and decreed that the counter- 
claim or cross-bill of the defendant, the railroad company, against 
complainant Lewis be, and the same is hereby, dismissed for the 
reasons stated in the opinion filed herein, and this without prejudice 
to the said company or affecting it in any manner in any defence 
that it may have tothe mortgage mentioned in the pleadings in this 
: cause, or the bonds purporting to be secured thereby. It is further 
ordered and decreed that the complainant pay all costs in the cause 
other than those arising from the said cross-bill, and as to those " 
costs it is ordered that the railroad company, defendant, pay the 
same. And the def’t railway company prays an appeal to the 
Supreme Court, which is allowed, and bond for appeal, with J. P. 
Usher, surety, in the sum of $500, is approved for said appeal. 
GEO. W. McCRARY, 
Circuit Judge. 


260 Endorsed: No. 3437. Filed Jan. 11, 1883. A.S. Thomas, 


clerk. 


BENJAMIN W. 


26) LUINITED STATES OF AMERICA. | 
Tistrict ot Kansas. ; 


|. A. S. Thomas, clerk of the circuit 
Am«¢ ri en for t he district of Kan “1S, lO 
to be a true, full, and correct COpy irom 
ings in the suit of Ben}. W. Lewis, J1 
Co. ef al.. No. 3437 In said court. 

In testimony whereof I have here 
the seal of said court, at my 


Kal nsas, this 2nd day of (je 
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Apotpnuus MEIER, ¢ GRE] 


RAILWAY ¢ 


ARLOS 3B. 


} , a 
lt is stipulated and agreed’ that the a 
Railway Company, press ited upon thi 
DOOK and read thre retrom the fo] low} 
= s. . 
i liele i\ > | 


OFrFICE OF THE UNrton P 


a 
adjournme! 


. : ] 
In pursuance of the last 


nie it th othee of the compan 1! 
W ex iCsS bel \ the LY th day O] J 1h) LS6 
The members present were John D 


‘ } 
Larios S. tareeley. 
>>v7 . ; i, r >. Ls " 
i@ Ininutes ol the st meeting were 
ma ol 
eit lOllowlhng 


That 


~ . 
—— ~* 
~ 


Resolved, John 1). 
he is he rt DY, 
construct the main line of this compa 
ort Ril y and also the 
Resolved, That 
of cr mm issioners of the 
the « tal s 
commission Ts certificates of stock fo 
vill receiv } payment of the 
pea ascent for S200,000 In 
Lween the CUINMISsSIoOnNers al d 
260 Price and R. M. Shoemaker a: 
ceive the subscription, deliver th: 


this COI] “iy recel ve 
county of Le 
f t} ’ : ’ ‘ary ' “oY ' 

tock of i COMDpPAany, ana 

same tii 


ACCOrTCU 


bonds. 
On motion the board adjourned unt 
bel Lrg the regular monthly meet 


JOH S 


LEWIS 


urt of the 


tober. ’ |) | 


John P. Usher. 
resolutions were offered 
Perry, presid 


authorized to contract with 


’ ) 
Leavenworth 5) 


$18) is of the 


ing of t! 
JOHN 
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(nited States of 
reby certify the foregoing 
ecord of all the proceed- 
The Kansas Pacifie n'y 


o + < 
aftixed 


aad quistrict of 


1. S. THOMAS. Clerk. 
District of Kay 


nd THe KANSAS PACIFIC 


The Kansas Pacifie 
ILS recorad- 


of thie cause 


Vio July | . iSh ) 
Lie thereof thi board 
CPi sel itit i rid this 


rry. presid nt: 


nd John P. Devereux 


} ? 
id and approved. 


: y ’ 
; ; ‘ : ' : 
id adopt d unanimously: 


' oft this company, hy and 


Shoemaker Ww Lo. to 


ion of the boar 


ubseript 
5.000 shares of 
| 


rth for 
secretary Issue to sak 
same, and this company 
said county of 
with he agreement be- 
ny, and Gen'l T. L 
nted ra committees LO re- 
and receive the county 
turday, August 5th, 1865, 
|) P le RRY, Py't. 
P. DEVEREUX, Sec’y. 


She aa Neetneeted 


RAILWAY COMPANY YS. 
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In connection therewith there was atin, 0 gee and read in evidence 
tock mentioned in the 


by the co mpany defendant the certificate of 
above resolutions, as follows: 


{ % rtiticate. 
+7 _~ 
Shares $50 each. 


the State of enees 


x 


il \corporated by 


Railway Company, Kastern Division. 


Union Pacific 
No. 7. 5.000 shares. 
This certifies that the county of Leavenworth, Kansas, is the owner 
of five thousand shares of the capital stock of the Union Pacifie Rail- 
way Company, Eastern Division, transferable in person or by attor- 
nev only upon surrender of this certificate. 
Witness the seal of the company and the s 1g ~- ag s of the presi- 
dent and secretary this first day of September, 1] 
| JOHN D. PER iiies 
U 


RY, 
JOHN P. DEVEREUX, Secretary. 


s found and read in evidence the 
Leavenworth county, as 


I 


Y 
ik 


U pon a certificate there wa 
receipt o Hm. OW. Ide, county attorney of 


follows: 
‘LEAVENWORTH County, KANsAs, September 1, 1865. 


Received certificate for the above. 
H. W. IDE. 


264 The defendant company also read from its record-book the 
ollowing resolution, adopted August 18, 1866: 


On motion of Mr. Meier it was— 
Resolved, That the se cretary is authorized to issue the amount of 
stock of this company due to H.M. Northrup for the purchase-money 
of a brick house in W Vi ancdotte. 
(nd then the defendant produced and read the following certifi- 
cate issued to Northrup: 
Certificate. 


Shares $50 each. 
Incorporated by the State of Kansas. 


Union Pacific Railway Company, Eastern Division. 
No. 8. 40 shares. 
This certifies that H. M. Northrup is the owner of forty shares of 
the eapl ital stock . the Union Pacifie Railway Company, Eastern 
Division, transferable in person or by attorney only upon surrender 


of this certificate. 
Witness the seal of the compan} ‘and the signatures of the presi- 
dent and secretary this twentieth day of Se ‘pte mber, 1 S66. 


JOHN D. PERR Y. President. 
CHAS. B. LAMBORN, Secretary. 


[SEAL. ] 
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lso read 


defendant company a 


EWHs, 
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JR. 


its record-book ii resolu- 


ne 
tidn adopted at a stockholders’ me held at Lawrence, Kansas, 
Jan. 5,1871. Said resolution is as S 

Resolved, That il ill the HCcCLS an edings ol ’ the board of f di- 
rectors of this company since the rT lay A uUgUst, L865, so far 
is tl same relates to contracts for onstruction of the railroad 

of thi Ss Company, and the sett nt with the contractors, t he 
Zbo0 Issu Ing of Sit ck and bond . pay rie nt for construct lon, { he 

execution of mortgages upo road and lands of the com- 
pany, and the issuing of bonds secured thereby, and the disposition 
of the same are hereby approved, rat i and confirmed. 

On mot Ion ih ( eall of stock was mad on the foregoll iy resol ut ion 
ind the same was adop ited by the following vote, viz: 

Seyfert, Me Mat nus & Co., Thomas A. Biddle, Jno. D. Perry, C. S. 
Greel y, ‘ rlles I} at Vy, ‘Thomas i. FI ‘> MM Kdgell, At lolp h US 
Meier, J. P. Usher, Henry Martin, O. D. Filley, Robert E. Carr, 
Glover and Shi piey. George D. Hall, D. B. Sale, James Smith, Wm. 
Hu bbard, H.W. issman, Thom | Bartholow r. W. Meister, 
James > Kads, : . Ww L, eWi1s Jr.. ; @ oo st. SS. g ( rlover. L & R. 
Shepley, Barton Bates, C. B. Burnhas Charles Enslin, Joseph 
O’Neil, Thomas A. Biddle & Co., J. W. and W. J. Lewis, Dabney 
Morgan and Co., J. C. Reiff, Jno. R. Li James IF. Comstock, 
Juno. S. Copelin, E. E. Barney, B. M. Chambers, Bartholow, Lewis 
and ( Henry Dater, Phineas b. Leach, Geo. M. Edgerton) being 
a total of sixty-five thousand six hundred and fifty-five shares 
(65.655 voted “ave,” ind Ly av mr lnty, by Isaac OF Katon, 
Its PPFONY, Prepress uting five thousan res (0,000) voted x no.” 

6 a Iso il ppeared from the > Pecor OK Ol the Cc Ol pany in evl- 
dence that the following were directors of the company from 1860 


IS7%. nel islive 


Directors of the company 


Scott, Palmer, Jewett, Kdgell, Price, \ 
May 14, 1871, there were elected C: 


21—149 


In 1865, to Aug. 19, they were John D. Perry, Adolphus Meler, 
Carlos 8. Greeley, Giles F. Filley, John P. Usher, Alexander C. 
Anderson, and John P. Devereux 

Aug. 19, 1865, Greeley, Usher, Filley, and Anderson resigned, 

and in their stead were elected ‘Thos. A. Seott, Wm. H. 
266 Clement, Hugh J. Jewett, and Ashbell Green. 
April 2, 1866, there were elected Perry, Devereux, Thos. L. 
Price, Meier, Geo. Partridge, Scott, Clement, John McManus, and 
Jewett. 

April 1, 1867, there were elected Perry, Meier, Partridge, Greeley, 
Jewett, Scott, Price, McManus, and Clement. 

April 6. 1868, there were elected Perry, Meier, Wm. M. MecPher- 
son, Greeley, C uted. Lewedti McManus, Scott, and Price. 

April 5, 1869, there were elected Perry, Meier, Greeley, McPher- 
son, McManus, Scott Cleraent, Jewett, Price, S. M. Edgell, and Wm. 
J. * aimer 

\pril 4, 1870, there were elected Perry, Meier, Greeley, a 


[cPherson, and Rob’t KE. Carr. 
irr, Meier, Greeley, 2k Aman 
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Perry, Edgell, B. W. Lewis, Jr., Scott, McManus, Mathew Baird, and 
Win. Thaw. 

It is further stipulated that the foregoing evidence was embraced 
and referred to in the abstracts furnished the circuit court under its 
rule and rscd upon the hearing, but by mischance copies thereof 
were not let. "pon the files, and it is stipulated and agreed that the 
clerk of the circuit court shall file this paper now as of the date of 
the submission of the cause, and shall certify the same to the Su- 
preme Court us a part of ths record in the cause. 

J. P. USHER, 
Solicitor for Defendant Company. 
J. W. GREEN, 
Solicitor for Plaintiffs. 
Approved. 
C. G. FOSTER, Judge. 
267 indorsed : No. 3437. Benj. W. Lewis vs. Adolphus Meier 
etal. Stipulation. Filed Sept. 1, 1886. A.S. Thomas, clerk, 
by Frank J. Thomas, deputy. : 


Unitrep Srates oF AMERICA, | 
District of Kansas, | 

I, A. ». Thomas, clerk of the circult court of the United States of 
America for the district of Kansas, do he re by cr rtify the foregoing 
tobe a full, true, and correct copy of stipulation in the case of Ben). 
W. Lewis v8. Adolphus Meier cl al.. No. o40/ in said court. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, At my office. in Topeka, in said district of Kansas, this 
ord day of September, A. D. 1886. 

[The Seal of the Cirevit Court of the United States, 1862, District of Kansas.] 

A. S. THOMAS, Clerk, 

By FRANK J. THOMAS, Deputy. 


265 | endorsed :| No. 3437. Ben). W. Lewis vs. Adolphus Meier 
el al. Copy ot stipulation. 

Supreme Court U.S., 1886, October term. No. 149. The Kansas 
Racific Railway Co., appt, vs. Benjamin W.. Lewis. Certified COpy 
of stipulation. [Stamped:] Office Supreme Court U.S. Filed Sep. 
7,1586. James H. McKenney, clerk. 


Endorsed on cover: Kansas C. C. U.S. No. 149. The Kansas 
Pacific Rai:way Company, appellant, vs. Benjamin W. Lewis, Jr. 
Filed 12th October, 1883. | 


SUPREME COURT OF THE UNITED STATES 


ADDITION TO RECORD. 


S1 \TE OF KANSAS, 88 
In the ircuit Court of the United States for the District of Kansas. 


BENJAMIN W. Lewis, Jr., 


THe Kansas Pacitric RAILWAY COMPANY. 


|, A. 8S. Thomas, clerk of said court, do hereby certify that upon 
the doc ule nts riven in evi de nee in this cause, marked from No. ] 
to No. 13, inclusive, proved by 8. 'T. Smith in his deposition—upon 
each and every of said doc ‘Une his—| i ire | tl ie initials S. pe S., of said 
Smith, and the initials of the notar y,W ith the date on the document 
Ol} which the paper was proved. 

On document marked No. 1 is endorsed the following: No. 3437. 
S.T. 8. 11-25-’81. J. W. Griffith, notary public. 11-25-’81. 

On document marked No. 2 is endorsed the following: 8S. T.S 
11-25-81. J. W. Grifhth, notary public. 11-25-’81. 

Ui document marked No. 3 1s endorsed the following: Contract 
No. 3487. Shoemaker, Miller & Co. and U. P. R’y Co., E. D. 8. T. 
S. 11-25-81. J. W. Grifhth, notary public. 11-25-81. 

in document marked No. 4 1s endorsed the following: 8. T.S. 
1. 25-81. J. W.G. 11-25-81. No. 3437. 

On document marked No. 5 1s endorsed the following: 11-25-81. 
S.T.8S. J. W.G. 1)]-25-'81. 

On document marked No. 6 is endorsed the following: 8S. T. 8. 
11-25-81. J.W.G. 11-25-83] No. 3437. 

Un document marked No. 7 is endorsed the following: Ss 7 Ss. 
11-25-81. J. W.G. 11-2 ey No. 3437. 

On document marked No. 8 is a the following: 8S. T.S 
11-25-81. J. W.G. 1]-2 581 No. 3437. 

On document marked No. 9 is ps Se the following: 8. T. 5 
11-25-’81. J. W.G. 11-25-81. No. 3437. 

On document marked No. 11 is endorsed the following: 11-—25-’81 
S.T.S. J. W.G. 11-25-81. 

On document marked No. 1: 2 is ¢ ndorsed the following: 11-—25-’81. 


S.T.S. J. W.G. 11-25. No. 3437 


) 


| On document marked No. 13 is endorsed the following: 11-25-’81. 
S.T.S. J. W.G. 11-25-81. No. 3437. 


Unirep STATES OF AMERICA. ) 
5 . o » > AS 
listrict of Kansas. | 


J, A. 8. Thomas, clerk of said court, do hereby certify that upon 
the several paper documents given in evidence in the cause above 
entitled, numbered as above, from 1 to 12, inclusive, No. 10 omitted, 
there was, at the time of the filing of the same in this office, the in- 
itial letters and figures as above stated and set forth. On documents 
Nos. 1, 2, & 3 the name of Griffith is written as above stated. 

[n testimony whereof I hereunto set my hand and affix the seal 
of said court, at my office in Topeka, in said district of Kansas, this 
17th day of January, A. D. 1887. 

§ The Seal of the Circuit Court of the United States, ) 
{ District of Kansa L862 j 


A. 8. THOMAS, Clerk. 


| Endorsed:| Supreme Court U.S. 1886, October term. No. 149 
The Kansas Pacific Railway Company, app’t, vs. Benjamin W. Léwis, 
Jr. Certified copy of omissions from record. 

[Stamped :] Office Supreme Court U. 8. Filed Jan. 20, 1887. 
James H. McKenney, clerk. 


IN 1H] 


Supreme Court of the ited States. 


No. 14. 


~r <¢ 


THE KANSAS PACIFIC RAILWAY COMPANY, 
/S PPELLANT, 


BENJAMIN LEWIS, Jn... APPELLEE 


And now comes the appellant, by counsel, and moves 
the court to set aside the subin sslon it} the ubove-entitled 
cause and to continue the same to the next term, and pre- 
sents the following statement aud reasons, viz.: 

Ist. This suit was brought by Benjamin W. Lewis as 
trustee. to foreclose an Income .mortgage executed by the 
Kansas Pacific Railway Company. 

2d. The Railway Company answered, averring in sub- 
stance that the mortgage and the vonds which it was in- 
tended to secure were fraudulently Issn d. and praying tor 
the cancellation 

sd. ‘The complainant was permitted on his motion to 
dismiss his bill, but the defendant company was permitted 
to proceed to maintain its contention that the mortgage 
and bonds were fraudulent, and further pleadings were 
filed to that end, 

4th. On tinal hearing there was a decree dismissing the 
defendant’s cross-bill, Irom: which an appeal was taken to 
this court. 

Hion. J. P. Usher, who was the attorney of record for 


the defendant in the court below, and also in this court, 
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filed his brief; and when the case was called in this court, 
Judge Usher not being present, and there being no appear- 
ance for the appellee Lewis, the case was submitted on 
said brief. 

After the appeal the said Lewis resigned his position as 
trustee, as more fuliy appears by the affidavit of Artemas 
H. Holmes, hereto attached as a part of this motion. 

Since at the time of the submission there was a want of 
a proper party defendant, the plaintiff in error submits this 
motion to the end that when the case is decided there will 
be no infirmity in consequence of a want of proper parties. 

S. SHELLABARGER, 
J. M. WILSON, 
Attys of Appellant. 


United States Supreme Court. 
The Kansas Pacific Kuilway Company 
vs. 
Benjamin W. Lewis, Trustee. 
State or New York, 
. + . oS. 
City and County of New York, 

Artemus H. Holmes, being duly sworn, says that he is 
one of the counsel of the Union Pacific Railway Company, 
successor in interest of the Kansas Pacific Railway Com- 
pany, and has been connected with both of said companies 
for several years in the capacity of general coursel. That 
on or about the month of October, 1885. and after the 
appeal in this cause, Benjamin W. Lewis, who was the 


_ trustee of the income mortgage of the Kansas Pacitie Rail- 


way Company, had a controversy with the Union Pacitic 
Railway Company in regard to the amount of his fees as 
such trustee; and that said controversy was settled and 
the fees of said Lewis, as trustee, were paid through the 
hands of deponent; and that upon such payment, and in 
or about October, 1885, the said Lewis delivered to depo- 
nent his resignation of the trusteeship, which deponent for- 
warded to the officers of the Union Pacific Railway Com- 
pany, and that said company, on or about the same date, 
duly accepted said resignation; and that no trustee, as the 


successor of said Lewis, has been appointed. Deponent 

makes the foregoing affidavit of facts from his personal 

connection and professional relations connected therewith. 
Artremas H. Hobmgs. 


Sworn to before me this 22d day of October, 1887. 
[SEAL. ] Ww. J. Harpine, 
Notary Public. Kings Co.. N. 7. 


Certificate tiled in New York Co. 
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THE KANSAS PACIFIC RAILWAY COMPANY, 
Appellant, 


BENJAMIN W. LEWIS, Jr 
Appellee 


Abstract and rief. 


J. P. USHER, 
Solicitor for Appellant. 


In the Supreme Court of the 
United States. 


THE KANSAS PACIFIC RAILWAY COMPANY, 
Appellant, 


ra. -) 


BENJAMIN W. LEWIS. 
Af pellee 


ASSL L AIND BERLE’. 

June 2%, 1878, Benjamin W. Lewis brought his suit in 
the District Court of Douglas county, Kansas, against 
Adolphus Meier, Carlos S. Greeley and the Kansas Pa- 
cific Railway Company, defendants, (page 1 of Record), 
to foreclose a so-called ‘*Income Mortgage,’’ executed 
by the Union Pacific Railway Company, Eastern Di- 
vision, then known by the name of the Kansas Pacific 
Railway Company, which mortgage was executed July 1, 
1866, to secure the bonds of said company to the 
amount of $4,275,350. The bonds were of vuarious 
denominations, to-wit: Of one thousand dollars, two 
hundred and fifty dollars and one hundred dollars, and 
were made payable to said Greeley and Meier, trustees, 
or bearer. Interest was to commence four years 
after date of the bonds, at the rate of seven per cent. 
per annum, payable out of the net earnings, as therein 
provided. For convenience and for the better under- 
standing of the case as hereafter stated, a copy of the 
bonds and coupons is here set out, found in Record, 


pages 6 and 7: 
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UNITED STATES OF AMERICA 


[INCOM] BoND S100 Dollars No “%A4 LOAN OF $10,000 PER 
Mini THe Unron Pacrric Ratnway Company, EASTERN 
DIVISION SEVEN PER CENT. INCOME BOND One HUNDRED 


DOLLARS (100) 

Know all men by these presents, that the Union Pacific Railway 
Company, Eastern Division, will pay to Carlos S. Greeley and Adol 
phus Meier, or bearer, one hundred dollars, lawful money of the 
United States of America, on the first day of July, one thousand nine 
hundred and sixteen, in the City of New York, with interest thereon 
from the first day of July, one thousand eight hundred and sixty-six, 
at the rate of seven per cent. per annum, said interest payable semi 
annually out of the net earnings of the said Railway Company in the 
order of time at which the interest warrants hereto attached mature, 
and as provided in the deed of trust securing the entire issue of which 
this bond is a part 

This bond is one of an issue of bonds, all of date first day of July, 
one thousand and eight hundred and sixty-six, the payment 
of which is secured by deed of trust of that date, duly 
executed and delivered by the Union Pacific Railway Company, 
Eastern Division, to Carlos S. Greeley and Adolphus Meier, 
conveying the railway of said company and the equipments 
and appurtenances therein described, subject to the prior liens 
stated in said deed of trust, which has been duly recorded, and this 
bond is also on an equality in all respects with bonds of the denomina- 
tion of $1,000, $250, and $100 each, issued by the said company to 
said Greeley and Meier, trustees, and amounting in the aggregate to 
$10,000 per mile, and no more, on the completed portion of said road 
This bond shall not become obligatory until it shall have been authen- 
ticated by a certificate hereon and duly signed by the trustees. 

[In witness whereof, the said Union Pacific Railway Company, East- 
ern Division, have caused their corporate seal to be hereto affixed and 
the same to be attested by the signatures of their president and sec- 
retary on the first day of July, one thousand eight hundred and sixty- 
Six. 

The United States revenue stamps are affixed and cancelled on the 
mortgage given as security for these bonds. 

[L. 8.} Joun D. Perry, 

President Union Pacific Ratlray Company. 

Attest: 

Cuas, B. LAMBORN, 


Secretary, 
COUPON 


The Union Pacific Railway Company, Eastern Division, will pay to 


bearer three and ,4°, dollars out of the net earnings of its railw ay, as 
provided in deed of trust to Carlos 8 Greeley and Adolphus Meier, 
dated July ist, 1866, for 6 months interest on its income bond No. 254 
Joun B. PALMER, 
Tre ix 
No... $100 
INCOME BOND 

The Union Pacifle Railway Company, Eastern Division, due July 
ist, 1916. Coupons papable March 1 and September 1 

This bond is one of the series provided to be issued by the mortgace 
herein referred to, and no more bonds have been certified to by us than 
is provided for in said mortgage 

CARLOS S. GREELEY and 
ADOLPHUS MEIER, 
7’ uwaleen 

To secure the payment of these bonds, the company, 
by its mortgage, transferred and conveyed to Meier and 
Greeley all its railway and telegraph line from Wyan- 
dotte, in Kansas, to such point west of the hundredth 
meridian as the grant in bonds from the United States 
extended. Also the branch road from Leavenworth to 
Lawrence. Also all the rolling stock, telegraph, station 
grounds and buildings erected thereon. For this sce 
page Z of the Record. 

On page 3 of Record, it is alleged that the defendant 
corporation negotiated to parties who advanced valuable 
considerations therefor, the said bonds, and they became 
valid and subsisting debts of the company, and 
further that said mortgage covers the main line of the 
road from Kansas City to 394th mile post. On page 4 
of Record it is alleged that the net earnings of the mort- 
gaged portion of the road have been aufficient to pay 
the interest on the said Income Bonds. and that 
the company has failed to pay it. By said mortgage, 


made Exhibit B, (page & of Record), . in case of 
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a vacancy in the trusts, as specified in article 5, ¢ page 13 


of Record), the complainant, Benjamin W. Lewis, was 
appointed and designated to fill the vacancy, (page 14 of 
Record); and by paragraph 15, (page 5 of Record), it is 
averred that Meier and Greeley had renounced the trust 
imposed upon them by said Income Mortgage, and had 
assigned ‘all of said trust property to complainant, which 


assignments were entered upon the mortgage and made 


-exhibits in the eause: and that holders of the bonds 


uunounting £0 more than one hundred thousand dollars, had 
requested him in writing to bring suit. This mortgage 
was duly acknowledged and recorded in all the counties 
in Kansas along the line of the road mortgaged. See 
pages 15, 16 and 17 of Record. 

Exhibit C of the Record contains statements of the 
supposed income of the mortgaged property, to which for 
the purpose of this appeal, it is not supposed to be nec- 
essary lo make any special reference. 

The railway company answered denying ‘the petition. 
(Page 25.) On pages 26, 27 and 28 of the Record is 
found an instrument purporting to subordinate these In- 
come Bonds to a mortgage proposed to be executed by 
the company for the purpose of raising funds to be 
used in extending the road to Denver. This agreement 
was executed by Meier and Greeley, trustees of the In- 
come Mortgage, and purports to be an agreement bet ween 
them and John Edgar Thompson, Adolphus Meier and 
John A. Stewart. It contains various recitals, but as 
they are not otherwise proved, it is supposed that this 
indenture is immaterial in the decision of this cause. 

At page 30 of Record will be found the further answer 


of the railway company. That answer sets up as ade- . 


fense that the bonds purporting to be secured by the 
so-called Income Mortgage were wrongfully and unlaw- 
fully executed and were without any consideration to de- 
fendant. The answer then makes exhibits of certain 
‘ontracts made by the railway company with R. M. 
Shoemaker and Others, among whom were Mr. C. 8. 
(;reeley, for the construction of its railroad from Leav- 
enworth to Lawrence. That the consideration in stock, 
bouds and land, agreed to be paid for the construction of 
the road mentioned in said contract was excessive— 
greatly exceeding the cost of construction. That the 
president and directors of said company were interested 
in the contracts and participated in the execution of the 
sume; and that while the contracts were being performed 
the so-called Income Mortgage was executed, and the so- 
called Income Bonds purporting to be secured thereby 
were executed aud delivered at the rate of ten thousand 
dollars per mile of the railroad contracted to be built is 
aforesaid, to the contractors, which were divided be- 
tween them and the president and directors of the com- 
pany; and that all persons and parties receiving said 
bonds who were interested in the construction contract, 
were well aware of the terms of the same and that the 
president and directors of defendant company who ex- 
ecuted said mortgage and bonds, had absolute control of 
defendant company and were from the first interested 
in said contracts and participated in the execution of the 
same. It is to be here noticed that these contracts of 
July, 1864, did not provide for the delivery of the In- 
come Bonds. ‘These bonds were delivered in excess 
of any bonds contracted to be delivered by contract of 


July 1, 1x64) 
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There is then a third paragraph to this answer, which 


uvers that a further contract was made in October, 1866, 
relating to the construction of the road west of Junction 
City, which paragraph alleges that said contract was 
made by the president and directors of the railroad 
company with themselves. It is not deemed expedient 
to be more explicit in setting out the answer as the cause 
was finally tried upon pleadings made or intended to be 
made in conformity with the practice in the Federal 
Court. It must be here stated, however, that the answer 
of the defendant was in the nature of a counter-claim as 
well as a defense. The following 1s a cOpy of the last 
clause of the answer (page 52 of Record): 

‘*And this defendent prays that upon the hearing of 
‘*this cause a decree may be entered annulling said so- 
‘‘called mortgage and bonds, for the delivery of said 
‘* so-called bonds to defendant and forthe discharging of 
‘* the so-called mortgage from record in all places where 
‘‘it is recorded and for such other relief as to equity 
‘doth belong.’ 

There was a further paragraph inserted in the body 
of the answer, numbered and to be read as paragraph four. 
Suffice it to say thet the answers in the district court of the 
state asserted and set out the facts showing that the 
bonds were delivered, or rather taken by the president 
and directors of the company and their associates, with- 
out the payment of anything for them. 

To tliese answers a reply—a general denial—was filed. 
(Page 42). 

The cause being at issue, June 1°, 1880, came up for 


hearing, and Lewis sought to dismiss the suit, and pre- 


sented and filed a paper concluding with these words :— 


Pot aay 


‘I, the said Benjamin W. Lewis, Jr., plaintiff in this suit, 
do dismiss this cause without prejudice to any other that 
be hereafter commenced on the causes of action sued on 
in said suit.” (Page 44). Commencing on page 43 it 
appears from an entry at the bottom of the page that 
Lewis moved the court for leave to dismiss, and the railway 
company moved the court that its pleadings be considered 
and held to be a counter-claim and that it should have a 
right of trial on such claim, which motion the court sus- 
tained and set the cause for hearing at the next term of 
the court. Whereupon Lewis filed the paper dismissing 
the cause, as above stated. The pretext for dismissing 
the suit is found in a supposed decree, unproved, in the 
Circuit Court of the United States, which purports to 
enjvoin Lewis from seeking the enforcement of the so- 
called Income Mortgage. See page 49 of Record. dul 
that same supposed decree in its last clause (page 62 of 
Record ) provides that the decree is made without_preju- 
dice to any defense which the railroad company may 
have to the Income Mortgage and Bonds. January 15, 
Ls81, Lewis filed an amended reply to the answer of the 
railway company. (Pages62-63). At the same time he 
tiled his petition for the removal of the cause into the 
Circuit Court of the United States because of prejudice 
and local influence against him which would prevent him 
from getting a fair trial The removal was ordered. 
(Page 66). The cause coming into the Cireuit Court 
(page 67) at the June term, 1881, Lewis appeared and 
caused an entry to be made upon the record wherein he 
dismissed the action without prejudice to his bringing a 
new suit and prayed that the action be discontinued and 


dismissed, including the counter-claim and assigned three 


em et 
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reasons therefor. This motion was overruled. By order 


of the court, which was accompanied by a written opin- 
ion, found on page 155 of Record, filed June &, 1882, 
the Judge in the opinion saVs that the state court having 
held the answer cood as ‘4 cross-claim Upon which athrm- 
ative relief could have been granted, the court consider- 


ed that point adjudicated and overruled the motion. For 


order overruling motion see page 68. Thereupon the 
railway company bad leave. to replead (page 68%). On 


August 1, 1881, within the time given by the order the 
railway company did file its supplemental pleading In 
accordance with the rules of courts of equity. 

In this supplemental bill it is averred that there was 
executed in its name the three contracts set out In its 
answer in this cause, filed October 24, 1879, which con- 
tracts the complainant prayed should be read and con- 
sidered and held to be a part of this pleading the same 
as if set out at length, and complainant averred that 
its board of directors were interested in the contracts 
and participated in the performance thereof from first 
to last. ‘That said contracts were intended to be and 
were a shift and device by which said directors should 
be enabled to unite with others to construct the railroad 
and with such others to have and enjoy the considera— 
tions stipulated for in said contracts. The bill further 
avers that said directors did unite in the construction of 
defendant’s railroad and did participate with the contract- 
ors In the receipt totheir own use, of the bonds, stocks, 
lands and other property in said contracts mentioned, and 
did make and secure to themselves large protits and ad- 


vantages which were intended and contemplated at the 


time of the making of the contracts; and after the con- 


ems 
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tracts dated July 1, 1865, had been in a manner per- 
formed, said directors to advantage themselves, deter- 
mined to execute the mortgage and bonds set out in the pe- 
tition of complainant Lewis, and did execute the same and 
caused the same to be recorded in all of the then organized 
counties in Kansas in which complainant’s railroad, to be 
constructed under said contracts, was located, and did exe- 
cute in the name of complainant the so-called Income 
Bonds in said mortgage specified and deseribed. And 
then the bill goes on to aver that ‘‘all of said so-called 
‘‘income bonds supposed and pretended to be secured by 
‘‘said so-called income mortgage were issued and delivered 
‘*hy the directors of complainant company in pursuance of 
.“*contracts made by the directors of complainant on behalf 
‘‘of complainant, in which contract said directors were 
‘*pecuniarily interested, out of which large profits were 
‘‘made by said directors and that said directors so inter- 
‘‘ested, managed, controlled and directed the corporation 
‘‘complainant and its affairs until after the commence- 
‘‘ment of this suit by said Lewis, now made defendant, 
‘‘which direction and control ceased soon thereafter.’”’ 
Reference is made to the former pleadings in the cause 
for a statement and description of the mortgage, bonds 
and contracts and the tenor and effect thereof, with the 
prayer that the same may be considered a part of this 
pleading the same as if set out atlength. Averment is made 


that the mortgage was executed without authority and 


that the bonds were executed without any consideration 
to the company therefor, and _ reference is made to 
the answers of the company in the cause for a 
further and more complete statement. It is averred that 


the mortgage recorded as aforesaid is a cloud upon the 


it) 


title of the company to its property therein described 
and ought to be- cancelled of record and such cloud re 
moved; all which Lewis well knows but is without au- 
thority to cancel this mortgage unless directed by a decree 
of this court. Prayer that a decree may be entered in 
this cause ‘‘declaring said so-called income mortgage to 
‘tbe illegal and void and directing said defendaat 
‘‘Lewis in apt words to enter upon the records in all 
‘‘places where such mortgage is recorded satisfaction of 
‘‘the same, so that ‘he same shall no longer be an in- 
‘cumbrance or cloud upon the right and title of com- 
‘‘plainant in and to the property mentioned and described 
‘Sin said mortgage and for such other order and decree in 
‘*the premises as shall be just and as to the rules of 
‘equity doth belong.’’ 

Lewis, by his answer to this bill asserts -his: acquies- 
cence to the way and manner in which the mortgage and 
bonds were executed and denies that they were executed 
as averred in the bill but avers that if it was true tha! 
they were thus executed the making of the mortgage 
and the issuing of the bonds by the same was of great 
benefit to the company and its stockholders and without 
them the company would not have been able to hava 
completed its road. He answers and says that he believes, 
and so states, that at the time of the making of the agree- 
ments set out in the answer to the bill of Lewis, ali the 
stockholders pf the railway company, without exception, 
well knew of said agreements and each of them assented 
thereto and approved the same, and that the railway com- 
pany Is estopped from questioning the legality or validity 


of said contracts or either of them. 


Lewis further answering says, that since the making of 


il 


the Income Mortgage by the rai!way company, bearing date 
July 1, 1866, to June 4, 1879, said railway company rat- 
ified, assented to and set up said Income Mortgage and the 
bonds secured thereby, the said mortgage as a good and 
valid lien and subsisting encumbrance against said com- 
pany and its property described therein, and the bonds 
secured thereby, as good, valid and binding obligations; 
and particularly the said company recognized, ratified and 
affirmed said mortgage and bonds in a certain mortgage 
deed of said company dated June 20, 1869, made to 
Thompson, Meier & Stewart and called the Denver exten- 
3100 mortenge. 

Further answering Lewis avers that after the lapse of 
sO great a time from the making of the mortgage and the 
disposition of the Income Bonds before any action of the 
company alleging any supposed invalidity of the mort- 
gage and bonds, that it would be inequitable to allow the 
railway company to question the same; and he sets up 
and relies upon the laches of the company as a full and 
complete defense to the claim of the company. 

Further he answers and says that before he commenced 
his suit to foreclose the so-called Income Mortgage, he 
was made defendant in the Circuit Court of the United 
States to a bill brought by Meier & Stewart against him 
and the railway company, in which suit a decree was en- 
tered June 4, 187%, enjoining and restraining him from 
prosecuting any suit as trustee unless the trustee of the 
Denver extension mortgage was made party to the suit, 
and that in pursuance of that decree he dismissed his suit 
and that the railway company is estopped from prose- 
cuting its counter-claim by reason of that decree. 


He further answers and says that the Income Bonds had 
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been long before the institution of his suit and now are 
held by divers innocent purchasers from the persons to 
whom they were originally issued by the railway company, 
for which full value was paid to said original holders with 


the knowledge of the railway company that said sales 


were made, and without knowledge or. notice that the 
honds were issued without consideration or that the bonds 


wes were not in all respects valid and legal, and 


iss at the company is estopped from denying the 
lity of the bonds and mortgage, and finally the answe" 
ivers that the bonds and mortgage are good, valid and 


subsisting instruments, and denies that the mortgage 1° 
a cloud upon the title of the company to the property in 
the mortgage described, or that the company is entitled to 
have the decree prayed for by it in the cross-bil], or any 
decree in the premises, and prays that the bill may be 
dismissed with costs. 

Upon these issues depositions were taken. The princi- 
ple witness for the railroad company was Mr. 8. T. 
Smith. His testimony commences on page 74 of Record 
and concludes on page 88. It appears from his testimony 
that he was the auditor of the railway company, during 
the years 1865 to 1870, and that he had charge of all of 
the uccounts of the company, financial and otherwise. 
He testified who were the directors of the company in 
1865, after and during July of that year, and of the suc- 
ceeding years, to 1875. It appears that there were nine 
(lirectors in all and that John D. Perry was the president 
of the company (page 70) from 1865 to May 4, 1871, 
and that Robert k:. Carr was president from May 4, 1871, 


until .878, when D. M. Edgerton succeeded him and 


continued to act until 1879, when Sidney Dillon was 


ie 


Is 


elected president of the company and who has ever since 
been such president. Mr. Smith proved the contracts of 
July Ist, 1865, set out on pages 32 to 35, inclusive. 
\lso the contract of Oct. Ist, 1866, set out on pages 30 
to 40 inclusive. These agreements are again set out in 
the evidence submitted, commencing page 130 and ending 
on page 12 

Properly these agreements and other documents proved 
by Smith should have been inserted directly after his 
Lest mony ‘oe et it need not cause any confusion 
because they can readily be found in the Record. They 
are identified by the endorsements upon them of Mr. 
Smith, the witness, with his initials «*S. T. S,”” and of 
the notary, J. W. Griffith, stating the date of the endorse- 
ment, and the papers are numbered from 1 to 11 inelu- 
sive. The initials of the witness and notary were 
omitted DY the clerk in his copies of these papers and he 
has made and put upon file his certificate of the endorse- 
ments found upon these papers. It is assumed that 
opposing counsel will readily agree that the papers, | to 
11 inclusive, were endorsed by the witness Smith and the 
notary, by affixing their initials thereto. 

It will be observed from Smith’s testimony that Mr. 
Perry as president of the. railway company executed the 
contracts Nos. 1, 2 and 3, which are set out in the Rec- 
ord, pages 139 to 146 inelusive. That the persons who 
were directors, named by Mr. Smith on page 40, were 
with the exception of Mir. Devers lA. interested it} the 
contracts for the construction of the road contracted Dy 
Shoemaker and his associates; that the directors inter- 
ested were at all times a majority in the directory of 


suid company, and that they remained such majority 
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until March 12, 187%. See deposition of Mr. Ham, pages 
1o4 and 155. 

This suit was brought by Lewis, June 29, 1578. Cer- 
tainly to that time, the company was controlled by a 
bourd of directors who were interested In these contracts 
and who, pursuant to these contracts, had issued to them- 
selves capital stock, whereby they controlled the organ- 
ization of the company. Smith testified (page 56) that 
he knew there were persons who claimed to have stock 
other than those mentioned in the paper marked ** No. 
12.°° Referring to paper No. 12, page 1o2?. it will be 
observed that it is without date and appears to be a 
relinguishmeut to the company of stock purchased by 
the subscribers in July, 1865. Smith testifies further 
that there were persons other than those mentioned In 
the paper While claimed to have stock und some of them 
knew of these contracts. lle also testified that the 
county of Leavenworth was a stockholder to the amount 
of $250,000, before October, 1866. at appears by tl 
copy of the stock certificate, page 160, that stock was 
issued Septembe - Ral 4% Ai) puoe Si. he testified that 
there wus a controversy) between the cOMmpany as it Was 
then organized in 1865, with several old subscribers of 
stock about the validity of their stock. That the direct- 
ors In 1869 were all of them interested in the contracts 
of July 1, and October, L866, and all of them had Income 
Bonds distributed to them. And further, that there was 
il continued succession of directors of parties who Were 
interested in these contracts up to 1869. He also testi- 
fied that the railway company paid Shoemaker, Miller & 


Co. the bonds, stock, lands. &c.. that were contracted to 


be paid 


LD 


by reference to these contracts, Nos. 1 and 2. it will 
be observed that they contain no agreement to pay the 
contractors Income bonds fo. the construction ot the 


road. 


Mr. EE. C. Smeed testified (page SA) that the cost ol 
construction of the road would be about fifteen thousand 
dollars per mile. That the material would cost about 


ten thousand dollars per mile. 


Mr. C. A. Greeley, who was one of the original con- 
tractors for the performance of the contracts Nos. I and 
2, stated (page 96) that he had one hundred thousand 
dollars in the first contract and seventy-five thousand 
dollars in the second contract. That almost all those 
\\ ho were owners ¢ »f | he Ste ek were interestee in the COn- 
struction contracts. Page 97, he said he held one hun- 
dred and forty thousand dollars in Income Bonds. Note, 
in the print Mr. ¢ rreeley is made to say | page ‘i ) that 
Mr. Jordan became President of the road. This is a 
misprint or an error of the clerk. It should read, Mr. 
Kdgerton. Page 0S, he testitied that these Income Bonds 
were bought and sold to a limited extent prior to 1873. 
\hout 1878 they began to sell in the market rapidly. 
Page 100, he says these Income Bonds commenced to sell 


at ten and one-half cents and wert up to eighteen and 


nineteen cents. Page Lod, 
vw i, For each dollar the subseribers put into these contracts 
that is the first contract how much did they get out in securities and 
iN 
\ Well, | can’t answer that question definitely, for the reason that 
i didn't Keep any ooks at all: didn’t make a single entry on the book 
ok all the bomw'!s and all the stock whi the contract awarded me 
| iwi nm mv trun ina | ri eu 1 book in the world to 
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Income Bonds I received. Mr. Gale kept the exact account, and if 
he was alive he could show exactly what he got, but I didn’t; I just 
grabbed them and put them in my trunk and let them lay there 


17s () Did you get as much as 3 for 1% 


A. Ohno; I got well paid for my investment; | sold my Income 


| 
Bonds at 12% cents, and the stock pretty cheap 
179 \) Can you state how much the road actually cost in money ” 
A Oh, we considered we were pretty well paid ior taking such a 


risk. We were gambling fellows then, it is a fact, and I tell you it 


took bold men to zo into athing of that kind ip those days; our con- 


servative men wouldn't have anything to do with It 


The Income Bond account and to whom bonds were 
issued is proved by Mr. Greeley, commencing on page 


106 and ending on page 119. 


Mr. John D. Perry’s deposition will be found in 
Record,, commencing on page 11! and concluding on 
page 150. Mr. Perry proved that the three construction 
contracts were executed by him as president of the rail- 
way company and that all of the directors of the company 
with himself were interested in these contracts, with the 
exception of Mr. Devereux. It appears that Mr. Perry's 
interest in the contracts of July, in which the whole capi- 
tul of the company was two millions, was two hundred 
and seventeen thousand dollars, and that he drew from 
his share of Income Bonds $112,840.00. He testified 
that upon the performance of the contracts of July 1, 
[S6o, the railroad company owed the contractors, that is 
lo say, the directors and their associates in the contracts, 
some four hundred thousand dollars, for which the 
directors agreed that the company should pay six hun- 
dred thousand dollars of the capital stock of the company, 
and four hundred thousand dollars in Income Bonds. 


See page 121 of Record, questions and answers 25, 24, 
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20, 20 and 27. By the contract of Oct. 1, 1866, (page 
55 of Record ) it is provided that the railway comnmpany 
shall pay to the contractors four hundred thousand dol- 
lars of the Income Bonds, and six hundred thousand dol- 
lars of the stock of the company, as the contractors shall 
pay the debts of the company thereinafter mentioned; 
und then, in that same contract (page 138 of Record), is 
found the following: ‘**It is further understood and 
‘‘uyoreed that in further consideration of the payments 
‘* hereinafter recited to be paid by the party of the first 
‘‘part, the parties of the second part shall pay the 
‘‘unfunded cash debts and obligations of the Union 
‘+ Pacific Railway Company, Eastern Division, existing 
‘‘at the termination of the contracts with Robert M. 
‘+ Shoemaker & Co... estimated at $450,000, but not to 
‘exceed $500,000, 

li should be here remarked that there ts no proof that 
there were any unfunded cash debts and obligations of 
the railway company at the termination of the contracts 
with Shoemaker & Co., other than may be inferred from 
the contract itself: and by the testimony of Mr. Perry, 
already referred to, such supposed debts and obligations 
were held by R. M. Shoemaker & Co. It is difficult to 
conceive how such debts could have existed, when by the 
contracts of July 1, 1865, R. M. Shoemaker & Co. were 
required to construct and stock the road. The amount 
of the supposed debts, it Is clear, had not been adjusted 
at the time of making the contract of October, 1366, and 
since the parties to these contracts were directors of: the 
company, the burden rested upon them to show that the 
debts were honestly and fairly incurred, and were due 


and ought to be paricl ; and CVC if this had been proved 
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and shown, these directors, their president and contract- 
ors, were without right to take to themselves one million 
of dollars of the assets of the company, in payment of a 
debt of four hundred and fifty thousand dollars, or five 
hundred thousand dollars at the utmost, which they 
claimed was due them, for advances which R. M. Shoe- 
maker & Co. (of which firm the directors, with the 
exception of Devereux, were secret members) had made 
for the railway company. 

It appears from the testimony of Mr. Greeley, very 
plainly, that the contractors, the president and directors 
of the company and their associates, received in bonds, 
stock and lands of the company, three or four times 
more than their outlay in the construction of the road. 
According to Smeed’s testimony, before noticed, the 
excess was even greater than Mr. Greeley admits. But 
Mr. Greeley says he grabbed all he could lay his hands 
on and stuffed it in his trunk; and at the time of giving 
his testimony didn’t know how much there was of it. It 
does not appear from the Record that the railway com- 
pany at any time rendered any account of the net earn- 
ings of the line of road covered by the Income Mortgage, 
or did any act acknowledging the validity of the Income 
bonds, unless the request to subordinate them can be 
thus construed. 

The holders of the stock, issued to them concurrently 
with the Income Bonds, and for the same consideration, 
are not shown by the Record to have denied the validity 
of the bonds, while they remained holders of the bonds 
and stock. jut the transferees of the stock, when sep- 


arated from the Income Bonds, upon coming to the con- 


trol of the corporation, by their directors repudiated the 
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bonds and demanded that the mortgage be cancelled. 
Leavenworth County was a stockholder in the company, 
holding tive thousand shares of stock, of fifty dollars 
each. ‘That county was not interested in the contracts 
for the construction of the road, nor is there any proof 
that the constituted authorities of the county had knowl- 
edge of the contents of the contracts, who or what parties 
were interested in them, or that the directors of the 
company had used, or were using the name of the com- 
pany for the purpose of parceling out to themselves the 
assets of the company. 

When the first contracts were made, the directors 
assumed that there had been over a million of dollars 
advanced by Mr. Perry, the president, and his friends, 
for and on behalf of the company, which the company 
had received and ought to account for; and so it was 
agreed between Mr. Perry and the company (which was 
represented by himself as president ) and others who had 
participated in the advance, that this advance of a million 
dollars and more, should be paid in the capital stock of 
the company ar par. The stock was issued to Mr. Perry 
and John Edgar Thomson, in trust for the parties inter- 
ested iu the firm of of R. M. Shoemaker & Co., contract- 
ors, and the stock issued to Perry and Thomson was 
thereafter recognized as the only genuine stock of the 
company. That stock, actually the property of R. M. 
Shoemaker & Co., and the stock issued to R. M. Shoe- 
maker & Co., was the only stock which was recognized 
to be valid and genuine, with the exception of the Leav- 
enworth county stock, and forty shares issued to H. M. 
Northrup, Sept. 20, L866. See Record, page 160, This 


s proved by Mr. Greeley and Mr. Perry. Thus R. M. 
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Shoemaker & Co. controlled the election of directors and 
elected members of their own organization to be the di- 
rectors. That company controlled the corporation and 
had power to enter upon its records whatever their pleas- 
ure or interest might prompt them to do. And so R. M. 
Shoemaker & Co., and their associates made a majority 
of themselves directors, and by the contre t of Oct. 1, 
1866, again parceled out to themselves, the available as- 
sets of the company. 

Such being the state of the case, the cause was sub- 
mitted to the Circuit Court for decree, and His Honor, 
the Circuit Judge, December 1, 1882, filed his opinion 
in said cause. ‘The opinion is found, commencing on page 
lo) and ending on page 158 of Record. In that opinion the 
following language is found:—** It is alleged that said 
‘‘mortgage was executed as part of a scheme whereby the 
‘‘directors of the company united with certain others to 
‘‘enter into certain contracts with the company to build 
‘‘a certain portion of the company’s railroad and to re- 
‘‘celve certain considerations therefor; in other words, 
‘it is alleged that the directors of the company were 
‘‘members of a construction company to which the 
‘*bonds secured by said mortgage were issued, and that 
‘they contracted fraudulently with themselves. Con- 
‘‘ceding for our present purposes the truth of these alle- 
‘‘gations, the question arises, can the defendant company 


‘*be granted the aflirmative relief prayed for?’ 


ARGUMENT. 
I. 


It cannot be gainsaid that the three contracts dated re- 
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spectively duly lL, 1865, and October 1, 1866, were made 
by the divectors of the company with themselves and 
that they all, with the exception of Devereux, participat- 
ed in the fruits of the contracts, and that they have re- 
ceived, as they expected and intended when the contracts 
were made, in the capital stock, bonds and lands of the 
company, at least four dollars for one invested in the ex- 
ecution of the contracts. Such agreements by universal 
law are vicious and, at the instance of the company, void. 
The decision of the supreme court, in Wardell’s case, 
103 U.S., 651, need only be invoked to establish this 
conclusion. 
Il. , 

Lewis, the present acting trustee and mortgagee and 
one of the associates in the contract, seeking to avoi| 
the judgment of the law upon the transaction, claims, 

|. That the bonds secured by the mortgage have been 
dealt in by parties other than those interested in the 
contracts with the knowledge of the company, and 
claims that such dealing works an estoppal tn pats upon 
the company. 

2. That all the stockholders in the company had 
knowledge of and approved the contracts, and that the 
company Is estopped by that act to allege the viciousness 
of the mortgage. In this, the fact is overlooked that 
Leavenworth county and Northrup held five thousand 
and forty-four shares of the capital stock. 

3. His further defense is that the company is estopped 
to deny the validity of the mortgage because of lapse 
of time, some thirteen years intervening between the 
date of the mortgage and the interposing the claim of 


its invalidity. 
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|. That the company is estopped to deny the validity 


of the bonds. because it asked the holders in 1S86Y to 


subordinate them to a further mertgage of $6,900,000, 


each of these claims mn 


brief answer will be made t 
order. 

|. There is no proof of any kind that any of the 
income bonds were dealt in, before the interposition of 
the defense, by any persons named, other than the par- 
ties originally involved in the contracts, exce pt Messrs. 
Sidney Dillon and Jay Gould. They were taen directors 
of the company, (Mr. Dillon being the president), and 
they, it must be presumed, demanded that the mortgage 
be decreed void. Certain it is that Mr. Dillon, the pres- 
ident of the COTHpPAny, supported by a majority of the di- 
rectors of that time, is responsible for the acts 
of the company in demanding the decree sought; and 
though the validity of this mortgage was challenged for 
nearly three years before the trial of this cause in the 
court below. no one professing to be il hon holder Calne 
forward and made himself known in support of the pre- 
tensions of Mr. Lewis. ‘The fair and legal inference ts 
that the holders of all the outstanding bonds are connect- 
ed with the original vicious transaction, either directly o1 
indirectly, in such way as to make the case worse if they 
discovered themselves. The fact that no one appeared, 
claiming to be a bona fide holder is significant. But sup- 
pose the proof was that the bonds had been dealt in by 
Innocent parties and in good faith, without knowledge of 
the vicious character, and that the company knew it, all 


this would not Vary the rights of the company one par- 


ticle, because until about the time of the interposition of 


the defense the company was controlled by the parties 
who were responsible for and engaged in the vicious 
scheme; beeause there is no proof that the eompany, 
though controlled as it was, ever sought to have the bonds 
put upon the market or encouraged any one- to deal in 
them, or indeed that it was even brought to the knowl- 
edge of the company In its corporate capacity that th: 
bonds were being dealt in. 

2. The claim that the mortgage is validated, if it is 
proved that all the stockholders assented to it, is not sup- 
ported by law. by the law of this state. and as declar- 
ed in the charter of the company the corporation exists, 
and is controlled DY and through its capital stock. 
the corporation had the right under the law of 
ls62, in force at the date of this mortgage, to mort- 


gage its road, rolling stock, &c., to enable the company 
to equip and operate the road, but the debt to be se- 
cured by the mortgage was wholly different from and 
independent of the stock. Through the instrumentality 
of the stock, directors were elected who by the charter 
should control ‘the company. Che directors possessed 
such powers only as the charter conferred upon them, 
and for the time being, were beyond the control of the 
stockholders. The powers of the directors were limit- 
ed. They had authority to mortgage the road to raise 
money to construct, equip and Operate it. Che consent 
of the stockholders to do this, added nothing to their 
power, neither would the objection of the stockholders 
detract anything from it. It is not a question here 
whether the stock was to the same extent, and in the 
Sillile manner, Viclous, as tne bonds and mortgage. 


rhe matter to be considered is, were there directors, 
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controlling the affairs of the company, and if so did 
they assume to and did they in fact, control the affairs 
of the company -according to law? Thete were direc- 
tors and they undeniably violated their trust. By the 
testimony of &. 1. Suita. ( page 74 of Record) there 
was a board of directors, consisting among others, of 
Perry, Greeley and Giles F. Killey, elected for the y ar 
1865. There must therefore have been stockholders to 
elect them. What number of shares were voted to elect 
them is not disclosed by the Record. But it cannot be 
denied that there were stockholders. Two of these 
directors, Greeley and Filley, afterwards, August 
19, 1865, resigned and became contractors in the con- 
tracts dated July 1, 1865. Others resigned August 1%, 
1865, and their places were filled with associates in the 
contracts. When the scheme was entered upon in June 
[S865, or about that time, it was determined to convert 
one million of dollars, which Perry and his assooiates 
had before advanced to the construction of the road, into 
capital stock, and into that million of dollars the stock 
voted, which elected Perry, Greeley, Filley and others 
was sunk, or if not, was repudiated, and if ‘repudiated, 
all the worse for the income bonds and mortgage. The 
testimony of Greeley not specially noted in the abstract, 
tends to prove that these shares were a part of the mil- 
lion of dollars of stock. That stock was held by Perry 
and Thomson in trust and had the power to control the 
company at the next election. But we are not driven to 
the argument that if the stockholders approved, the mort- 
gage Was valid, because it was not approved by the stock- 
holders. True a majority of them did in 1871 expressly 


approve and it would be doing violence to say that stock- 


holders receiving the bonds for nothing would not, afte) 
consenting to receive the bonds, approve their own act. 
The counties of Leavenworth and Northrup were 
genuine stockholders, in no way connected in interest in 
the contracts, and the county, represented at a stockhold- 
ers meeting January 5, 1871, upon an attempt being 
made by holders of stock, growing out of the vicious con- 
tracts, to have the action of the board of directors in re- 
spect to such contracts, approve d, voted ** No,’”’ It can 
not be contended but that the acts of all the parties at 
this meeting were entirely consistent with their interests. 
Those who had benetitted by the vicious contracts wanted 
the outside party to agree to their cain. That party, hav- 
ing received no benefit, refused, and so nothing was gain- 
ed by the resolution. Northrup’s stock was not represent- 
ed at the meeting. It was sought to be proved by Mr. Grree- 
ley that the board of county commissioners of Leaven- 
worth county knew of and approved the contracts. There 
was an entire failure to do this, and it is not supposed 
that it will be claimed that such proof was made. 
These contracts, dated July 1, 1865, contain no provis- 
ion for payment in income bonds; indeed, these bonds 
and the mortgage in question had not even been consid- 
ered, and it is quite preposterous to pretend that the 
county commissioners of Leavenworth county had any 
knowledge of such mortgage. And here it may be said that 
the claim that it was necessary to execute this mortgage 
to secure the construction of the road is superlatively 
absurd. inasmuch as the contract was to construct the 
road for stock instead of bonds. Manifestly the income 
bonds and mortgage were an after-thought, supposed to 


he better than the stock, and inasmuch as the contractors 
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had the absolue control of the company, they caused the 
bonds and mortgage to be executed, and apportioned the 
bonds among themselves, yielding nothing therefor. 

4. As to the third claim, it is first to be remarked that 
it is quite ir ‘onsistent with the idee that the company 
could only resist the mortgage in a defense against it, for 
if that be sO, HO lapse of time could be urged, “or the 
whole matter would depend upon the volition of the 
holders of the bonds. Until they moved, nothiag could 
be done; but this is not the true theory of the case, for 
how was it o -be expected that the COTMpany would 
move to have che mortgage canceled and the bonds sur- 
rendered, while it was controlled by the holders of the 
bonds. The Record in this case explains the whole mat- 
ter. So long as the organization of the company was In 
the hands of the holders of the bonds no objection was 
made. When the control changed, the objection came 

Sidney Dillon was president of the company when the 
decree upon the $6,500,000 mortgage was made. He 
took care that the decree should contain a provision that 
the company should be at liberty to contest the validity 

of the mortgage and bonds, and immediately full defense 
was made to this suit in the state court. 

Some time after, Lewis sought to dismiss this suit to 
foreclose this mortgage, alleging that he was enjoinec 
from proceeding to foreclose it except in this court In a 
suit in which Stewart should be a party, and though 
this branch of the decree was a nullity, instead of re- 
moving the cause and making Stewart a party, he did 
dismiss. Our Kansas statute provides that a_ plaintiff 
may at any time dismiss his suit without prejudice. 


Compile d Laws of Kansas, 1879, chap. SO. sec. 397. 
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page 653. But it also provides, in the next section, that 
the defendant may upon his counter-claim proceed to 
judgment, though the plaintiff shall dismiss his action. 
If the suit had been in this court the counter-claim be- 
ing presented in the form of a cross-bill, which it really 
is, the plaintiff would not have been allownd to dismiss 
without prejudice against the objection of the defendant ; 
but he availed of the statute, and after all the result is 
the same. If the company succeeds upon its counter- 
claim, now reformed so as to conform to the practice of 
this court, the dismissal by the complainant of his bil 


will be an immaterial matter. 


The sections of the statute above referred to are as 
follows: 

Sec. 397. An action may be distnissed without prejudice to a future 
action 

inst. By the plaintiff before the final submission of the case to 
the jury, or to the court, where the trial is by the court 

SECOND By the court. when the plaintiff fails to appear On the 
trial 

Turrp. By the court, for the want of necessary parties 


FOURTH 3) the court, on the appli ation of some o; the defend- 
aunts, When there are others whom the plaintiff fails to prosecute with 
diligence 

“irtu. By the court, for disobedience by the plaintiff of an order 
concerping the proceedings in the action 

Sixtu. In all other cases, upon the trial of the action, the decision 
must be upon the merits 

Sec. 298. In any case when a set-off or counter-claim has been pre. 
sented, the defendant shall have the right of proceeding to the trial of 
his claim, although the plaintiff may have dismissed his action or failed 
to appear 

4. Some stress was laid upon the fact that the railroad 
company sought and obtained from the holders of all 
but about two hundred and fifty of the income bonds, 


their subordination to a mortgage of June 20, LS6%, to 
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secure six million, five hundred thousand dollars; the 
same upon which the decree passed in favor of Stewart, 
one of the trustees. 

It cannot be perceived how that transaction ca be 
invoked as proof of the validity of the income mortgage. 

What are the facts respecting this transaction? They 
are: (1) That the railway company was in the control 
and management of the parties to the vicious contracts, 
the stock and the bonds which they held were the fruits 
and results of such contracts. es Phey wanted to im- 
prove their value. (34) In casting about how that should 
he done, they found the had overloaded the property 
with this fictitious mortgage, and because of it they 
apprehended that they could not float the bonds to be 
secured by the six and a halfemillion mortgage: (4) and 
so the directors resolved that the expedient thing to be 
done was for them and their associates in the contracts, 
holders of the income bonds, to subordinate them, 
whereby they believed their value wou'd be in fact 
improved because of the completion of the road, making 
it a through line. 

Now this was their own seheme and plan. The income 
bonds and mortgage were confessedly illegal and void. 
It cannot be said that there was any consideration 
involved in the transaction, passing to or from either 
party, any new promise, upon any consideration by the 
company to the holders of the bonds subordinated. Some 
of the holders refused to subordinate, but it is not sup- 
posed that their refusal varies the ease. Why they 
refused may be that their holding was limited, that they 


entertained the opinion that the bonds secured by the 


six anda half million mortgage could not be floated, 
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unless all were subordinated, and by withholding their 
assent they could coerce the larger holders to buy them 
out. As it turned out, according to Mr. Greeley’s testi- 
mony, the bonds secured by the six and a half million 
mortgage were sold at less than ninety cents, and it is 
not unreasonable to presume that their sale value was 
affected by this false income mortgage, and further that 
if the company had not been controlled by parties whose 
interest led them to make the most possible out of the 
income bonds and mortgage, legal proceedings would 
have been instituted to cancel that mortgage and compel 
au surrender of the bonds to the company. All, the 
learned and unlearned, must admit that that was the 
right and proper thing to have done. Those who subor- 
dinated have not the right; and much less have those who 
refused, the right to claim the favorable consideration of 
a court of justice because of any fact growing out of the 
transaction of subordination. The effect sought to be 
obtained by the claim is, that upon proof of the affirm- 
ing the validity of the vicious mortgage and bonds, by 
the directors and their associates in the vicious contract, 
the bonds and mortgage are good. If such position is 
sound there would be no trouble in establishing the 
mortgage. Mr. Greeley testified that he did not know 
why the bonds and mortgage were not good—as good as 
any of the other securities which the directors had made 
and divided among themselves and their associates. He 
is quite right about that. The securities, if yet in the 
hands of the directors, contractors and associates—orig- 
inal distributees and purties to the vicious contracts, 
would all of them fall and nothing could be recovered of 


the corporation on account of them, beyond the money 
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actually expended in the construction of the road. So 
much was decided in Thomas’ case, 109 U. &S., 522. 

So far as Mr. Greeley, and all his associates and hold- 
ers with knowledge are concerned, one class of bonds 1s 
as good as another, and it would not be expected that he 
would perceive any difference. 

Here it is to be observed that there is absolutely no 
proof that there is an ¢nnocent holder of any of these 
bonds. True, Mr. Perry testifies that brokers bought 
the bonds in 1878, but who did they buy for? Was it 
for one of the parties in the scheme for Issuing them, 
or for a party who had full knowledge of it?’ If there 
was an innocent holder of these bonds, one who had 
purchased them upon the representation of their validity 
by the company, in such way and manner as to estop the 
company from denying their validity, might we not 
reasonably expect that such party would have appeared 
in this action, proved his equity : and supported Lewis 1D 
resisting the decree sought ? As trustee it ts fair to 
presume, indeed it must be presumed, that if such party 
existed, he would have known it, and in conjunction with 
such party presented the facts to the court upon the 
trial. Because no such case was made or attempted, the 
inevitable conclusion follows that there was no such 
party, that the holders of all the bonds are and were at 
the time they received the bonds, conscious of the 


wrong, and preferred to take the blind chance rather 


than unmask themselves and submit the true state of 
their case to the court. 

It is not to be overlooked that Mr. Lewis, trustee, was 
one of the parties to the contract of Oct. 1, 1866, and 


that the accounts show that he received $80,100 of these 
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income bonds. See page 147 of Record. He had one 
hundred shares out of two thousand eight hundred shares 
of one thousand dollars each. See page 148 of the Ree- 
ord. He signed an obligation with Greeley, Carr and 
Edgell to unite with them in performing the contract of 
Shoemaker, Miller & Co., of Oct. 1, 186°, ealled the 
Shoemaker, Miller & Co. contract. He was. therefore, 
chargeable with notice of whatever payments Shoemaker, 
Miller & Co. made to Shoemaker & Co., which was esti- 
mated at the time of the contract, at four hundred and 
fifty thousand dollars, for which see Abstract, supra. 
Lewis being charged with knowledge of the payments, 
if any were made, and on what particular account they 
were made, the burden was upon him to show the integ- 
rity of the transaction? The duty of making a full 
explanation, by showing what sums were paid by Shoe- 
maker, Miller & Co., to R. M. Shoemaker & Co., on 
account of the railway company, the times of payments, 
and for what the payments were made, whether for work, 
for cash advanced or for any other possible reason, 
rested upon him. It is unfair and inequitable to attempt 
to maintain this income mortgage upon the pretext that 
Shoemaker, Miller & Co. had paid four hundred thousand 
or more dollars to R. M. Shoemaker & Co., for and on 
account of the railway company; and for that reason the 
directors and their associates could make lawful claim to 
the four hundred thousand dollars of income bonds which 
they had divided among themselves. What are the facts? 
It fairly appears that the directors and their associates 
had not been able to absorb all the income bonds pro- 
vided by the mortgage. There.were four hundred left 
after applying ten thousand dollars per mile of the road 


? 


Me ee Pee = 


Ps) 
nz 


ee 


covered by the three contracts, although in the two for- 
mer there was no provision for payment in income bonds. 
Nevertheless they were paid out on those contracts at the 


rate of ten thousand dollars per mile. And ten thousand 


dullars more per mile was agreed to be paid by the third 
contract; and yet four hundred thousand dollars would 


be left. So the directors and their ass -ciates all being 


a a 


directors and contractors, in all the contracts assumed in 
the contract of Oct. 1, 1866, that the company owed 
them, as contractors under the name of R. M. Shomaker 
& Co., four hundred thousand dollars or more, and they 


would demonstrate their forbearance and sense of justice 
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and equity by appropriating to themselves the remaining 
, four hundred thousand dollars of income bonds and six 
| hundred thousand dollars of the capital stock of the com- 
: pany. All this they actually did, and Mr. Lewis, trustee, 

and one of the head men in the affair, with more than 
one hundred thousand dollars of these income bonds in 


his pocket, and neither Mr. Greeley nor Mr. Perry with 


i their trunks full of income bonds and stock, have con- 
Hi ceived that any duty rested upon them or either of 
i them to show independent of their own statement in 
i the contract that the railway company owed Shoe- 


maker, Miller & Co. anything. The question re- 


yr 


curs, was the burden of proof upon Lewis to show 
that there was a good and valid consideration for the 
delivery of these four hundred thousand dollars of income : 
bonds, Or was it upon the railway company to show that 
there was not such a good and valid consideration there- J 
for? ‘These contractors, embracing within their circle 


all of the directors, with one exception, used the name 


of the railway company from June or July, 1865, until 
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they had absorbed the assets of the company in bonds, 
lands and stock, to the extent of more than twenty mil- 
lions of dollars, and had returned therefor, according to 
Smeed’s testimony, a road costing between five and six 
millions of dollars, together with some rolling ‘stock. 
None need be surprised that the income bonds sold for 
buf ten cents on a dollar, as testified by Mr. Greeley. 
The claim that these bonds were bought and sold is not 
proven, except to a very limited extent. But if they had 
been freely bought and. sold, the claim of the railway 
company that they were without sufficient consideration 
to support them and illegal, would not be varied, because 
there is not a particle of evidence in the case that the 
railway company ever sold one of these income bonds, 
or placed them upon the market for sale or did any act 
which would cause even an imprudent or careless party 
to deal in these bonds. Whatever was done in that. re- 
spect, was done by the parties who had made these bonds 
in the name of the company, and put them afloat. In 
respect to the bonds it may well oe said that the 
corporation was dumb before its shearers. 

Besides all this, the bonds are not negotiable paper— 
paper such as is governed by the law merchant. The 
coupons are part and parcel of the bond and are payable 
only out of the net earnings of the road. It was not and 
is not pretended by Lewis that the bonds are negotiable 
paper, or that it is not open to the company to make any 
defense thereto, that it could have made if the bonds 
were all remaining in the hands of the several jcontract- 
ors, the directors and their associates, even though such 
parties may have transferred the bonds to others. Of 
such paper there can be no innocent purchasers or bona 
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fide holders, within the meaning of the jaw merchant. 


But Lewis endeavors to maintain that the bonds were 
bought and sold with the knowledge of the company, and 
for that reason the company is estopped from denying 
their validity. This pretense is quite inconsistent with 
the opinion of the Circuit Court, for by that opinion it 
is sald tht the company may be permitted to defend 
against the contract on the ground that it was fraudulent 
as alleged, but that it can take no affirmative measures to 
rid itself of the fraudulent contract. How then can there 
be an estoppal in pais when the company is without the 
power to arrest the wrong? The opinion of the Circuit 
Court is in conflict with each of the reasons interposed 
by Mr. Lewis in his answer against the relief sought. 

In this controversy we find that the trustee commenced 
this suit to foreclose the mortgage, and that its validity 
was denied, and when the issues wer: formed (which if 
tried would have settled the question whether the mort- 
gage was valid or not, and if so whether there were net 
~arnings, and if the mortgage was found to be illegal and 
the bonds without consideration, whether the mortgage 
should be decreed canceled and satisfied of record) Mr. 
Lewis determined to dismiss his suit, which it seems he 
had the right to do under the statutes of Kansas, ina 
court of which, the suit was pending. But though he 
might lawfully dismiss his suit, he could not by that 
same statute, avoid the counter-claim. Now if this suit 
had been in the Federal Court and a cross-bill, praying 
the cancellation of the mortgage, had been filed and issue 
taken upon it, be would not have been allowed to have 
dismissed his suit without prejudice. Upon dismissal of 


the bill the decree prayed upon the cross-bill would have 


a 


followed without proof as of course, because by the dis- 


missal of the bill the complainant would have acknowl- 


edged that the answer was true, denying the validity of 


the mortgage, and that the prayer of the cross-bill ought 


to be decreed. 


Now in this case the use of the name of the company 


and the affixing of its seal is not denied. The claim is 


that it was illegally executed; that it was and is a fraud. 


Such transactions are denominated frauds in Wardell’s 


Case, supra . 
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The fact that the trustee did commence 
the suit, in which the validity of the mortgage was 
denied, has already been referred to. To hold that the 


trustee can in bis discretion determine when, and when 


only the issue of the validity of the mortgage shall be 
made and tried, would, it is submitted, be a reproach to 


the administration of justice. 
that if the suit had been in this court, the practice of 


[t has already been stated 


which is not prescribed or limited by the Kansas Stat- 


utes, the trustee wou'd not have been allowed to dismiss 


his suit, denying the validity of the mortgage, over the 


answer, without prejudice. In 


such case, with a cross- 


bill, praying for the cancellation of the mortgage and 


the discharge of the same of record, the decree upon 


the cross-bill would have followed, without proof, as of 


course, because by the dismissal of the bill the com- 


plainant would have acknowledged that the answer was 


true, and that the prayer of the cross-bill ought to be 


decreed. 
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It has been decided over and again that a mortgage 


obtained by fraud is void and that a discharge of it may 


be decreed in equity. 

Mason v. Daly, 117 Mass., 403. 

Wartemberg v. Spiegel, 3] Mich., 400. 

Richardson vy. Barrich, 16 Iowa, 407. 

Terry v. Tuttle, 24 Mich., 206. 

It is no answer to the demand that the mortgage be 
satistied of record, to allege if it be a fraud there is no 
loss and is therefore damnum absque injuria. ‘The mere 
existence of the mortgage is itself an injury, and an 
action to enforce it a greater. 

Gross v. McKee, 53 Miss., 536. 


It is not supposed that the court will be embarrassed 
in proceeding to enter the decree prayed, because the 
illegality of the mortgage is asserted by the railroad 
company and affirmative relief demanded, though the 
trustee protests, and has endeavored to withdraw from 
the controversy. 

Contracts of this character are prohibited and upon 
demand are decreed to be cancelled for the protection of 
the party against an undue advantage which the other 
party possesses over it. This rule has been frequently 
applied to usurious contracts secured by mortgage. They 
are void as to the mortgagee; but where a mortgage was 
made to secure a debt usurious in part only, the court 
refused a decree that the mortgage be surrendered and 
canceled, as a cloud on the title to his lands, until he 
paid the valid part of the debt secured by the mortgage. 

Williams v. Fitzhugh, 37 N.Y. 444. 


This case demonstrates the right of the mortgagor to a 


decree cancelling the moytgage if it be illegal, because it 
is a cloud upon his title. 

The simple fact is, that the use of the name of the 
corporation, and the affixing of its corporate seal to this 
income mortgage, was without authority. The bonds 
which were made in the name of the company, though 
bearing its name and seal were, in law, the individual 
bonds of the directors and their associates in the con- 
tracts. They were made solely for their own use, and 
the name and seal of the company wrongfully used 

The fact is, the Circuit Court trying this cause, wholly 
mistook the CuSe It proceed , Upon the theory that the 
orporation aus such, executed the mortgage in the per- 
formance of a corporate right and duty. In that the 
court was mistaken and erred It might as well be said 
that ati obligation executed DD an agent ftor his own Use 
ind purposes, in the name of his principal, was an obli- 
gation of the principal, against which he could obtain no 
relief until the holder of the obligation chose to bring 
suit upon it. The Circuit Court held that the corpora- 
tion was equally at fault with its directors in the execu- 
tion of this mortgage. In the O} inion it is said: —**'The 
parties being in pari delicto the court will leave them 
where it finds them.’’ And in the final order dismissing 
the cross-bill (page 158 of Record), the following oc- 
curs: —‘*And this without prejudice to the said company 
or affecting it in any mzaner in any defense that it may 
have to the mortgage mentioned in the pleacings in this 
Cause, OFT the honds purporting to he secured thereby.” 
Words would be wasted in argument showing that the 


corporation was not a party to the fraud. Its name was 
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wrongfully used by its directors to sceure to themselves 
an unlawful gain: It is preposterous in the extreme to 
say that the railroad company was in part delicto with 
its directors who for their own gair executed this mort- 


[t was in form only the instrument of the railroad 


rage. 
company. And since it isan overhanging cloud upon 
the property of the corporation the decree of the Cir 
cuit Court ought to be reversed and a decree entered ac- 
cording to the prayer of the cross-hbill. 

In Martin v. Graves, 5 Allen 601, the court stated the 
general rule: —** Whenever a deed or other instrument 
‘* exists, which may be vexatiously or injuriously used 
‘‘ against a party after the evidence to impeach or inval- 
‘* idate it is lost, or which may throw a cloud or suspicion 
‘‘over his title or inter st, and he cannot immediate ly 
‘** protect or maintain his right by any course of proceed- 
‘Songs at low, a court of equity will afford relief by 
‘‘ directing the instrument to be delivered up and can- 
‘*celled, or by making any other decree which justice 
‘‘and the rights of the parties may require.’” _ 

The rule just quoted is the true rule—the rule laid 
down in all the reports and text books. Here we have a 
case showing how important the application of this rule 
is. Suit was brought to foreclose the mortgage and issue 
joined upon its validity. The suit would necessarily fail 
unless Lewis could prove there were net earnings. But 
in order that it should not fail as. respected the validity 
of the bonds and mortgage, the company made an issue 
upon the validity of those papers. Lewis withdrew from 


the litigation and according to the ruling of the. Circuit 


Court, this mortgage and these bonds would remain for 


adjudication until they became due in 1916, and by the 


statutes of Kansas, for five years thereafter. In the 
meantime all the actors in the transaction—persons who 
had any knowledge of the same, will in the course 
of nature, pass away. To say that a court of 
equity is without jurisdiction ‘to correct the wrong 
is monstrous. The appellant therefore alleges 
and assigns for error that the Cireuit Court hav- 
ing found as it ought to have done, that the income 


bonds and mortgage were fraudulently executed, without 


uny consideration to the appellant, erred in holding and 


deciding that it was without jurisdiction and power to 
enter a decree cancelling said mortgage of record. 
Wherefore said appellant prays that said deeree may be 
reversed and a decree entered according to the prayer of 
the cross-bill and counter-claim. 


J. P. USHER, 


Solicitor for Appeltant. 
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JAMES M. KENNEDY ET AL., &C., VS. BARTLEY LAMB ET AL. 1 


1 Pleas before the Honorable Elmer S. Dundy, judge of the 
district court of the United States for the district of Ne- 
braska, within the eighth judicial circuit, sitting in the circuit 
court of the United States for said district of Nebraska, at the term 

of May, A. D. 1884. 

Be it remembered that on the 7th day of January, 1884, a tran- 
script was filed in the office of the clerk of said circuit court; the 
petition, answer, and petition and bond for removal of which said 
transcript are in words and figures following, to wit: 

Petition for Injunction. 
STATE OF NEBRASKA, | 

County of Nance, j 

In the District Court in and for Nance County. 


> 88° 


BARTLEY LAMB et al. 
US. 
JAMES M. KenneEpDy, Ropert Baxter, and HuGo VoGEt, as County 
Commissioners of said County. 


Your petitioners, Bartley Lamb, Frank Hodges, J. H. Umstead, 
Nelson W. Main, A. F. Treadway, Silas Main, W. J. Johnston, M. H. 
Huff, J. W. Zink, Michial Ryan, and W. F. Hinman, residents, citi- 
zens, and tax-payers in and for the precinct of Fullerton, in the 
county of Nance aforesaid, who sue in their own behalf and in be- 
half of all the tax-payers of said precinct who claim the benefit of 
this petition and are willing to contribute toward the expense of 

maintaining the same, respectfully represent that heretofore, 
2 to wit, on the 16th day of August, A. D. 1883, a certain order 

was made by the said James M. Kennedy, Robert Baxter, and 
Hugo Vogle, as county commissioners of said county, to the effect fol- 
lowing: ‘That there be submitted to the legal voters of said precinet 
at a special election to be held at a place of voting in said precinct 
hereinafter designated, on the 17th day of September, A. D. 1885, 
for the purpose of voting on the following proposition, to wit: 

Shall the county commissioners of the county of Nance and State 
of Nebraska issue and give to the Omaha, Niobrara and Black Hills 
Railroad Company, a corporation organized and existing under the 
laws of the State of Nebraska, the coupon bonds of and for said 
precinct, in said county and State, to the amount of $17,000, to aid 
in the construction of a railroad from Genoa to Fullerton, in Nance 
eounty, In said State, or to a point in the south half of section 11, 
town. 16, range 6 west, of the 6th principal meridian, said bonds to 
be issued in sums of 1,000 dollars each, to be made payable to the 
bearer, to be dated on the first day of January, A. D. 1884, and be- 
come due twenty years from the date thereof, with annual interest 
at the rate of seven per cent. per annum, payable annually on the 
first day of January of each year, upon interest coupons thereto at- 
tached, both interest and principal to be payable at the fiscal agency 
of the State of Nebraska in the city of New York. 

And shall the county commissioners of said court of Nance cause 
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to be levied on the taxable property of the said precinct in said 
county a tax annually sufficient for the payment of the interest on 
said bonds as it becomes due; and after the expiration of ten years 
from the date of said bonds shall said county commissioners Of. said 

Nance county cause to be levied, in addition to all taxes on 
3 the taxable property of said precinct, an amount of taxes 

sufficient to create a sinking fund for the payment at matur- 
ity of the principal of said bonds; and shall the tax be continued 
from year to year until said bonds are fully paid, provided that said 
precinct shall only be liable to pay interest on said bonds from the 
time that sald railroad company shall become entitled LO receive the 
same, as hereinafter provided; and provided further that the said 
bonds shall be issued to said railroad company when said road shall 
be graded, tied, and ironed and completed ready for the running of 
trains and trains running thereon from said Genoa to Fullerton, 
provided the Same shall be completed LO said Fullerton or to the 


sald point in the south half of section 11, town. 16, range 6 west, of 


the 6th principal meridian, on or before the first day of January, A. 
D. 1884. 

Said railroad when completed sh il! be of uniform fPauge with the 
Union Pacific railroad, and shall be maintained and « po rated as a 
first-class railroad. 

All of said bonds shall be executed and issued to said company 
within five days from the completion of said road in case this prop- 
osition shall be adopted, and enough coupons shall be detached and 
canceled on said bonds at the date of their delivery to make the 
same draw interest only from the date when said company becomes 
entitled to the delivery of said bonds. 

And if two-thirds of the votes cast at such election shall be in 
favor of the proposition hereby submitted, then said county com- 
missioners of Nance county shall be authorized to execute and issue 
the said coupons as herein provided, and shall execute and issue the 

same accordingly. 
4 The form in which the above proposition shall be submitted 

shall be by ballot, upon which ballot shall be printed Or 
written, or partly printed and partly written, the words following, 
viz: “ For railroad bonds and tax, yes ;” or “ For railroad bonds and 
tax, no;” and if two-thirds of the votes cast shall have thereon the 
words “For railroad bonds and tax, yes,” then this proposition 
shall be declared adopted; and if more than one-third of the votes 
cast shall have upon them the words “ For railroad bonds and tax, 
no.” then said proposition shall be declared lost. 

Said election to be held at the court-house at Fullerton, in said 
precinct. 

The polls of said election shall be opened at 8 o’clock in the fore- 
noon, and shall continue oper until 6 o’clock in the afternoon of 
said day, and said election shall be conducted according to law. 

By order of the board of county commissioners of Nance county, 
this 16th day of August, A. D. 1883. 

EK. D. GOULD, County Clerk, 
By J. W. McCLELLAND, Deputy 


, 
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Your petitioners further represent that the clerk of the board of 
county commissioners, on the 16th day of August, A. D. 1883, caused 
a notice of said specia! election, so ordered to be held on the 17th 
day of September, A. D. 1883, to be published in the Nance County 
Journal, a weekly newspaper published in said county, for four con- 
secutive weeks, the first insertion of said notice being on the 16th 
day of August, A. D. 1883; ana that, in pursuance of said notice, a 
pretended election was held at the court-house in Fullerton on the 
i7th day of September aforesaid, and said pretended election re- 
sulted as follows: For railroad bonds and tax, 235; against railroad 

bonds and tax, 67; and that, in pursuance of said pretended 
oO election and vote, said county commissioners are threatening 

and intending to issue said bonds and coupons, amounting 
in the aggregate to the said sum of $17,000 of bonds, with annual 
coupons for interest running through a period of twenty years. 

Your petitioners further represent that at the time of the ordering 
of said election in said precinct there was not of taxable property 1m) 
said precinct subject and liable to assessment and taxation one hun- 
dred and seventy thousand dollars; that said taxable property in 

id precinct was assessed in the year 1882 at, to wit, the sum of 
$72,582.00; that the valuation of the property of said precinct for 
the year 1882 should be taken as the basis, limiting the authority of 
said board of commissioners, if they possessed any authority what- 
ever to submit the question to a vote of the legal voters of said pre- 
cinct, to an amount not exceeding $7,260.00 

Your petitioners further represent that the property in said pre- 
cinect wis assessed In the year A. 1). ISSS at, to wit, the sum of 
$176,000.00; that they are advised by counsel and believe that the 
assessment for the said year A. D. 1883 is, in part at least, illegal, 
the assessment being on a large amount of lands tm said precinct 
the title to which is still in the Government of the United States, 
and of which said lands so assessed for taxation the pretended lax- 
payer hot being entitled to a conveyance from the Government of 
the United States. Said lands so wrongfully assessed as aforesaid 
are assessed at, to wit, S20 OOO0.00, and beeause ‘thereof and of the 
premises aforesaid said order of the commissioners and all the sub- 


sequent proceedings had in pursuance thereof are null and void, 

and confer no authority upon said commissioners to issue said bonds 
and coupons. 

6 Your petitioners further represent that they are advised by 
counsel and believe that the board of county commissioners 

under the statute and laws of said State possess no authority or ju- 

risdiction to order said election and issue said bonds. 

6. Your petitioners further represent that said pretended election 
was not held, conducted, and returns thereof made in the manner 
required by law, but, on the contrary, the canvass of said election was 
hot publicly made and the opposition to said bonded indebtedness 
were prevented from witnessing said canvass of said votes, and be- 
cause thereof said election was illegally held and conducted. 

Your petitioners further represent that the order of said commis- 
sioners aforesaid was so drawn and submitted that the voter voting 
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on said proposition was required to vote on the proposition to issue 
bonds, ete., and to levy a tax annually for the payment of the in- 
terest on said bonds as said interest becomes due, as a unit, Instead 
of submitting the proposition aforesaid and the annual tax afore- 
said separately as two separate and distinct propositions, and that 
the amount of tax to be annually levied for the payment of said 
principal and interest, as required by the statute, is not embraced in 
the order of submission, and said board of commissioners are not 
authorized by law to levy said tax upon the taxable property in the 
precinct. On the contrary, the tax required to be levied must be 
levied, fixed, and the amount thereof determined by the vote of the 
legal voters of said precinct. 

8. Your petitioners further represent that said order of submis- 
sion — notice thereof as aforesaid did not conform tothe requirements 
of the statutes in such case made and provided, and confers no au- 
thority upon said board of commissioners to issue said bonds and 

coupons. 
7 9. Your petitioners further represent that they are the 
owners and holders of real estate of great value situate in 
said precinct, and that the same isand will be liable to be burthened 


with the payment of taxes for the purpose of paying the bonds and! 


coupons aforesaid if said bonds or coupons are issued and nego- 
tiated and come into the hands of bona fide holders, and because 
thereof said bonds ought not to be issued. 

Your petitioners further represent that they are remote from the 
supposed line of said railroad, and would receive little or no accom- 
modation from said railroad, and that the issuing of said bonds and 
coupons and the encumbering of their property with taxes with 
which to pay said bonds and coupons for a period of twenty years’ 
time that they are to run would materially lessen the value of the 
taxable property of your petitioners. 


11. Your petitioners further represent that the encumbering of 


your petitioners’ property as aforesaid with a bonded indebtedness 
is, as your petitioners are informed and believe, equivalent to the 
taking of the property of one persun and giving it to another with- 
out just compensation, and is the exercise of arbitrary and despotic 
power and violates every principle of civil government and of the 
Constitution of the United States and of the State of Nebraska, and 
because thereof your petitioners are without a plain, adequate, and 
complete remedy except by application to this honorable court. 
Your petitioners therefore pray that James M. Kennedy, Robert 
Baxter, and Hugo Vogle, as commissioners of said county, may be 
made parties defendant to this petition, and that process, ete., may 
be issued to bring them into court, and that they-may be compelled 
to answer all and singular the allegations herein contained ; 
8 that, pending the hearing of this petition, a temporary injune- 
tion may be awarded restraining said defendants and each 
and every of them from issuing and deliv ering said bonds and cou- 
pons or each or any of them, or from doing any act whatever with 
reference thereto that will subject the property of your petitioners 
to taxation for the payment of said bonds and coupons, and that 
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upon the final hearing said injunction may be mad: nerpetual, and 
said defendants and their successors in office may be perpetually 
enjoined from issuing said bonds and coupons, or in any manner 
executing or directing the execution of the same, or from negotiat- 
ing or delivering said bonds or coupons to any person or persons 
whomsoever. | 

Your petitioners pray for such other, further, and different relief 
as equity and good conscience may require. 

HENRY & CRITCHFIELD, 
For Petitioners. 

STATE OF NEBRASKA, |... 

County of Nance, if wats 

A. F. Tredway makes oath and says that he has heard read the 
foregoing petition and knows the contents thereof, and that the facts 
therein stated on his own knowledge are true, and that the facts 
stated on information and belief he believes to be true. 


A. F. TREDWAY. 


Subscribed in my presence and sworn to before me by the said A. 
IF. Tredway this 6th day of November, A. D. 1885. 
[ SEAL. | THEO. F. ELLIOTT, 
County Judge. 
Kiled Nov. 7, 1885. 
KE. D. GOULD, 
Clerk Dist. Court. 
v Answer. 
[In the District Court in and for Nance County, Nebraska. 


BARTLEY LAMB ef al. 
vs. 
JAMES M. Kennepy, Ropert Baxter, and HuGo VoGie, County 
Commissioners of Nance County, Nebr. 


Now come the said defendants, and, for answer to the petition of 
the said plaintiffs filed herein, say— 

That in their official capacity as the board of county commis- 
sioners of Nance county, Nebraska, they did make the order of the 
l6th day of August, 1883, submitting a proposition to the voters of 
said Fullerton precinct, as alleged in said petition, and say that they 
had the right to :aake such order; that the election, pursuant to 
such order, was held; that all the requirements of law in respect 
thereto were complied with; that said election resulted, as alleged 
in said petition, in favor of said bonds. 

Defendants deny that at the time of ordering said election there 
was not taxable property in said precinct subject and liable to as- 
sessment and taxation to the value of one hundred and seventy 
thousand dollars, and deny that the value of the property of the 
said precinct for the year 1882 should be taken as the basis in lim- 
iting the authority of said board of commissioners to submit said 
proposition to a vote of the voters of said precinct. 

Defendants say that at the time of submitting said proposition 
and ordering said election the value of the taxable property in said 
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precinct was sufficient to warrant said — r and was far in 
10 excess of the amount alleged in said petition, and that it 

equaled the sum of $170,000 and more, as shown by the 
returns of the assessor of said precinct. 

Defendants deny that a large amount of lands in said _ precinet 
were illegally or wrongfully assessed, the title to the same being 
still in the Government of the United States; but defendants say 
that the assessment lor the year 1883, as alle ged In said pe tition, Is 
valid and legal, and shows the correct valuation of the lands in said 
precinct subject to taxation. | 

Defendants deny that any of the lands in said precinct have been 
wrongfully assessed, but that the same are and were, for the year 
1883, subject to taxation, and defendants deny that the Government 
of the United States has any such title to said lands as will exempt 
the same from taxation in said a ange 

Defendants deny that they had no authority or jurisdiction to 
order said election and deny that they sen ss no authority or juris- 
diction to issue said bonds; but defendants say that their authority 
and jurisdiction in the premises are ample and complete. 

Defendants deny that said election was not held and conducted 
and the returns thereof made in the manner required by law, but 
Say that the law in respect thereto was strictly comp lied with. De- 
fendants deny that the said proposition submitte d to the voters as 
aforesaid was improperly or illegally submitted, and that it was in 
any way calculated to mislead the said voters; but defendants say 
that said proposition was properly and legally drawn and submitted, 
and defendants say that they were not bound, and were under no 
legal obligations, to divide the said proposition and submit the same 

as two separate and distinct propositions, as alleged in said 
1] petition. Defendants deny that the amount of tax to be an- 

nually levied for the payment of the principal and interest 
of said bona. was not embraced in said order, but say that the same 
was distinctly provided for in said proposition. 

Defendants deny that said plaintiffs’ lands will be burdened with 
taxes for the purpose of paying said -bonds in case the same are 
issued and negotiated, and deny that the .said lands and property 
will be depreciated in value on account thereof. On the other hand, 
defendants say that the property of said plaintiffs will be enhanced 
in value by reason of the construction and completion of said rail- 
road. 

Defendants deny that said plaintiffs’ property has been taken 
without just compensation, and deny that said plaintiffs are without 
adequate remedy at law; and defendants deny each and every other 
allegation in said petition contained not herein expressly admitted, 
and the defendants say that said petition does not exhibit sufficient 
equities to entitle plaintiffs to the relief asked. 

Wherefore defendants pray that the order of injunction fssued 
herein may be vacated, and that they be dismissed hence with costs. 

J. M. THURSTON, 
GLO. D. MERKLEJOHN, 
M. 8. LINDSAY, For Def'ts. 
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STATE OF NEBRASKA, | 


: o » ¢ 88 - 
County of Nance, j 


James M. Kennedy, being duly sworn, deposes and says he is 
chairman of the board of county commissioners of the county of 
Nance, which is a public corporation organized and existing under 
the laws of Nebraska; that he knows the contents of the foregoing 
answer, and that the facts therein stated are true. 


JAMES M. KENNEDY. 


12 Signed in my presence and sworn to before me this 10th 
day of December, 1883. 


Filed Dee. 12, 1888. 
EK. D. GOULD, Clerk. 
By J. W. McCLELLAND, Deputy. 


elition for Removal. 


STATE OF NEBRASKA, | 
( ounty of Nance. j 


“ ss ba 


in the District Court in and for said County. 
To the honorable the judge of said court, 1n chancery sitting: 

Your petitioners, Bartley Lamb, Frank Hodges, J. H. Umstead, 
Nelson W. Main, A. F. Tredway, Silas Main, W. J. Johnston, M. H. 
Huff, J. W. Zink, Michiel Ryan, and W. F. Hinman, respectfully 
represent that heretofore, to wit, on the 7th day of November, A. D. 
1885, there was filed in said court a petition against James M. Ken- 
nedy, Robert Baxter, and Hugo Vogle, as county commissioners of 
the county of Nance; which said petition is referred to and asked to 
be taken and made a part of this application for the removal of said 
cause from the State court of the State of Nebraska aforesaid into the 
circuit courtof the United States within and forthedistrictof Nebraska. 

Your petitioners further represent that said cause is now depend- 
ing and undetermined in the State court aforesaid, and 1s removable 
under the act of March 3rd, A. D. 1875. 

Your petitioners further represent that there is involved in said 
cause a question of law arising under the Constitution and laws of 
the United States and under the act of Congress admitting the 
State of Nebraska into the Union; which said question is material to 

a just and correct decision of said cause. 
13 Yvur petitioners further represent that the amount In con- 

troversy In said cause exceeds the sum of five hundred dollars 
over and above all costs, to wit, the sum of $17,000.00, and that 
your petitioners present herewith, in compliance with the act of 
March oSrd, A. D. 1875, a bond, with good and sufficient security, 
conditioned as required by said act, for the removal of said cause 
from the State court aforesaid into the circuit court of the United 
States in and for the proper district, and ask that said district court 
proceed no further, and that said cause be duly certified into the 
circuit court of the United States aforesaid, in compliance with the 
act of Congress aforesaid. HENRY & CRITCHFIELD, 

For Complainants. 
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STATE OF NEBRASKA, | 
County of Nance, j 
W. F. Critchfield makes oath and says that he has read the 

foregoing petition and knows the contents thereof, and that the 

matters and things therein stated are true as he verily believes. 


W. F. CRITCHFIELD. 


§ s > 


Subscribed and sworn to before me by the said W. F. Critchfield 
this 12th day of December, A. D. 1883. 
[ SEAL. ] THEO. F. ELLIOTT, 
County Judge. 
Endorsed: Filed Dee. 12,1883. E. D. Gould, clerk, by J. W. 
McClelland, deputy. 


Know all men by these presents that we, Bartley Lamb, Frank 
Hodges, J. H. Umstead, Nelson W. Main, A. F. Tredway, Silas Mam, 
W. J. Johnston, M. H. Huff, J. W. Zink, Michiel Ryan, and W. F. 
Hinman, as principals, and Brafford Johnston, as security, are held 
and firmly bound unto James M. Kennedy, Robert Baxter, and 

Hugo Vogle, as county commissioners of the county of Nance, 
14 in the State of Nebraska, in the penal sum of two hundred 

dollars, the payment of which is well and truly to be made, 
upon the following conditions: That whereas a petitition has been 
filed by the obligors above named against the said Kennedy, Bax- 
ter, and Vogle, as county commissioners of the county of Nance, in 
the district court of the State of Nebraska in and for said county of 
Nance, asking that a certain suit now depending in said district 
court may be removed into the circuit court of the United States 
for the proper district of Nebraska: 

Now, if the said complainants in said petition shall file in the 
circuit court of the United States in and for the district of Nebraska, 
on the first day of the next terra of said United States circuit court, 
certified copies of the process issued in said cause, and also the 
pleadings and depositions in said cause, and shall pay all costs in 
case said circuit court of the United States adjudges that it has no 
jurisdiction and that said removal of said cause was improperly 
made from the State court to the circuit court of the United States 
aforesaid that shall be adjudged against them by reason of said re- 
moval, then this obligation shall be void ; otherwise to be and remain 
in full force. BARTLEY LAMB, 

J. H. UMSTEAD, 
A. F. TREDWAY, 
W. J. JOHNSTON, 
MICHIEL RYAN, 
rRANK HODGES, 
NELSON W. MAIN, 
SILAS MAIN, 
M. H. HUFF, 
J. W. ZINK, 
W. F. HINMAN, 

By W. F. CRITCHFIELD, Al?t’y. 
BRAFFOR JOHNSTON, 


JAMES M. KENNEDY ET AL., &C., VS. BARTLEY LAMB ET ALI. ) 


The foregoing bond and the surety thereon are hereby approved 
by me this 12th day of Decem ber, LSS3. 
Kk. D. GOULD, Clerk, 
By J. W. McCLELLAND, Deputy. 


1S Endorsed: Filed Dee. 12,1883. EE. D. Gould, by J. W. Me- 
Clelland, dep. 


Upon the back of said transeript appear endorsements in words 
and figures following, to wit: No. 202, H. Bartley Lamb e¢ al. vs. 
James M. Kenedy et al. Transcript. Filed Jan. 7, 1884. Elmer 


D. Frank, clerk. 


Thereupon, afterwards, to wit, on the ?2nd day of May. LSS4. il 
replication was filed in said case; which said replication is in words 


and figures following, to wit: 
Replication. 
UNITED STATES OF AMERICA, District of Nebraska 
[n the Circuit Court. May Term, A. D. 1884. 


Replication of Bartley Lamb et al.,complainants in the case of Bart- 
ley Lamb et al. vs. James M. Kennedy, Robert Baxter, and Hugo 
Vogle, as county commissioners of Nane county, Nebraska, now 
depending in said court. 


Complainants, for replication to defendants’ answer, say that said 
bill is certain and sufticient to be answered, and that said answer is 
uncertain, insufficient, and untrue; without which said answer is 
true. 

HENRY & CRITCHFIELD, 


¥ i . . ™ . 
Solicvlors for Complainants. 


Upon the back of said replication appear :\dorse ments in words 
.and figures following, to wit: No. 202, H. Bartley Lamb ef al. vs. 
James M. Kennedy etal. Replication... Filed May 22,1884. Elmer 
D. Frank, clerk, by E. 8. Dundy, Jr., deputy. 


: 
i 
i 
+ 


’ 


Thereupon, afterwards, to wit, on the 22nd day of May, 1884, — 
stipulation was filed in said case; which said stipulation is in words 
and figures following, to wit: 

Stipulation. 
In the Cireuit Court of the United States for the District of Nebraska. 
BarTLEY Lamp et al. vs. JAMES M. KENNEDY ef al. 
[t is hereby stipulated and agreed, for the purpose of the 
16 hearing of this case, that the complainants are citizens of 
Fullerton precinct,in Nance county, Nebraska, and the de- 
fendants are the commissioners of said county, and that as such 


commissioners, on the 16th day of August, 1883, they made a certain 


2—307 
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order submitting a proposition for an election to be held in said pre- 
cinet, which said order is correctly copied in said complainants’ bill, 
and that said order and proposition was duly published, as required 
by law, in the Nance County Journal, a weekly newspaper published 
in said county, for four consecutive weeks, the first insertion of said 
notice being on the 16th day of August, 1883, and that in pursuance 
of said notice an election was held at the court-house in Fullerton 
on the 17th day of September aforesaid, and resulted as follows: 
For railroad bonds:and tax, 235 votes; against railroad bonds and 
tax, 67: that said wote was duly canvassed, and said proposition 
declared adopted by said board of county commissioners, and the 
result thereof duly declared and published, and that said commis- 
sioners having complied with the statute in every particular, save 
as may appear on the face of said proposition. 

And that in pursuance of said election the county commissioners 
of said county are threatening and intending to issue said bonds 
and coupons, amounting in the aggregate to the sum of §S17.000 of 
bonds, with annual coupons for interest running through a_ period 
of twenty years. 

It is further agreed that the taxable property of said precinct, as 
shown by the assessment made by the assessor of said precinct for 
the year 1883, amounted to the sum of $176,000; that said assess- 
ment for the year 1883 was made up in part of the lands in said 
precinct purchased under an act of Congress of April 10th, 1876, 

providing for the sale of the Pawnee Indian reservation, and 
17 on which full payment of the jpurchase-money had not been 

made by the purchasers to the Government of the United 
States, and to which patents had not been issued by the United 
States, and that the aggregate amount of lands was about 18,000 
acres, and the assessment of said lands deducted from the total as- 
sessed valuation of the precinct would reduce said assessment below 
the sum of $170,000; that part payment had been made to the Gov- 
ernment on all of said lands so assessed by the purchasers thereof, 
and said lands were and are held by such purchasers under the 
terms of their said purchases under said act and none of the same 
has reverted to the Government, nor has the Government cancelled 
or declared forfeited any of said purchases; that the assessment of 
the property, real and personal, in said precinct for the year 1883 
was duly returned, as provided by law, and said assessment was con- 
sidered by the county commissioners of said county while sitting as 
a board of equalization, at the time and in the manner provided 
by law, for said year 1883, and as so equalized and approved by 
said board was placed upon the records of said county and was the 
assessment of said precinct upon which the taxes for State, county, 
and other purposes were levied for said year; that said assessment 
still stands without change upon the records of said county, and no 
legal proceedings huve been commenced toin any manner change 
or alter said assessment. 

[t is further agreed that the complainants are the owners and 
holders of the real estate, of the value of $ , situate in said pre- 
cinct, and that the lands so owned and held will be liable for the 
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payment of the said taxes for the purpose of paying the bonds and 
coupons aforesaid. 
[t is hereby further stipulated that this cause shall be set down 
for final hearing upon the pleadings and this agreed state- 
1S ment of facts at such time as the court will hear the same. 
The assessor’s original assessment for said precinct for the 
year 18583, or a duly certified copy thereof, may be used by either 
party on the hearing. 
HENRY & CRITCHFIELD, 
Solicitors for Complainants. 
JOHN M. THURSTON, 
Att'y for Deft’s. 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: No: 202, H. Bartley Lamb et al. vs. 
James M. Kennedy etal. Stipulation. Filed May 22,1884. Elmer 
S. Dundy, Jr., dep’ty clerk, for E. D. Frank, clerk. 


Thereupon, afterwards, at the May term of said court, on the 22d 
day of May, 1854, the following proceedings were had, as appear of 
record on folio 387, Journal “1” of said court, to wit: 


Decree. 


BARTLEY LAMB et al. } 
10 i 
Us. . 
: . , No. 202, H. 
JAMES M. KENNEDY, RoBeRT BAXTER, and HuGo VoGLg, | ' 
as County Commissioners of Nance County, Nebr. | 


7 . 


And how, to wit, On this 2? nd day of May, A. D. LSS4, COoTnes this 
cause on to be heard on the bill, answer, replication, stipulation of 
facts, and the evidence, and it appearing to the court that the allega- 
tions In complainants’ bill are true, and that complainants are en- 
titled to the relief therein prayed : 

It is therefore ordered, adjudged, and decreed by the court that 
the temporary writ of Injunction heretofore ‘issued in said cause re- 
straining the defendants, as commissioners of said county, from is- 
suing bonds LO the amount of seventeen thousand dollars Ol} behalf 

of the precinct of Fullerton, county of Nance, and State of 
19 Nebraska, be, and the same is hereby, made perpetual; and 

that said defendants, as county commissioners, and each of 
them, and their successors in office, be, and are hereby, perpetually 
restrained and enjoined, upon the pain of being adjudged in con- 
tempt of the deeree of this court, from issuing said bonds, levying 
or attempting to levy a tax upon’ the precinct of Fullerton or the 
taxable property therein for the purpose of enforcing the pavinent 
of said pretended liability growing out of the vote and proceeding 
in said bill mentioned. 

[t is further ordered, adjudged, and decreed by the court that 
said election in said bill mentioned is, and the same is hereby de- 
clared to be, null and void. 
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[t is further ordered, adjudged, and decreed by the court that the 
defendants pay the entire cost of this proceeding, and that execution 
issue therefor. Defendants pray an appeal, which is allowed. 


(Signed) ELMER 8. DUNDY, Judge. 


20 District OF NEBRASKA, 88: 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, in the eighth circuit, do lhe reby certify 
that the foregoing folios, from one to 20, contain true and faithful 
transcripts of the petition, answer, petilon and bond for removal, 
replication, stipulation, and decree of record and on file in my 
office as said clerk, and the endorsemeyts thereon,in the case of 
Bartley Lamb et al. vs, James M. canoe el al. 

Witness my hand and the seal of said court, at Omaha, this 6th 
day of September, A. D. 1884. 

[Seal United States Circuit Court, District of Nebraska, ] 


ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C. C. U. 8S. No. 307. James M. 
Kennedy, Robert Baxter, and Hugo Vogle, as county commissioners 
of the county of Nance, appellants, vs. Bartley Lamb, Frank Hodges, 
J. H. Umstead, Nelson W. Main, et al. Filed September 20, 1554. 
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SUPREME COURT OF THE UNITED STATES, 


OcToBer Term, 1886. 
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AGAINS 
BarTLEY Lamp, Frank HopaGes, J. 
H. Umstreap, NeEetson W. MAIN; 


ET AL. 


BRIEF FOR APPELLANTS. 


Statement. 


This is an appeal from a decree entered in the Cir- 
cuit Court for the District of Nebraska restraining the 
appellants, the County Commissioners of Nance County, 
from issuing bonds to the amount of $17,000 on behalf 
of the precinct of Fullerton, in said County; and also 
declaring the election authorizing the issue of said 
bonds null and void. The case was heard upon a 
petition, answer, replication and ugreed statement of 
facts. 

THE APPELLEES ALLEGE IN THE PETITION that they are 


taxpayers of the precinct of Fullerton, County of Nance, 


AN. At ee AOE a ER RRO i esintones so 


satis 


and sue in their own behalf and in behalf of all the tax- 


payers of said precinct who claim the benefit of the pe- 
tition. It is alleged in thie petition that the appellants 
(defendants below). LS County ( ommiussioners. mace ini 
order submitting to the legal voters of the precinct a 
proposition to issue $17,000 of bonds in all of the 
Omaha, Niobrara and Black Hills Railroad Company, 
which order is set out in full in the petition (Record, p. 
1). In pursuance of said order, an election was held on 
17th lity of September, L883, and resulted in 235 votes 
being cast in favor of the issue of said bonds and the 
levying of the necessary tax to meet the same, and 67 
votes against said bonds and tax. It is further alleged 
that in pursuance of said eli ection and vote the County 
Commissioners are intending to issue bonds amounting 
in the aggregate to $17,000. The petition alleges that 
while the property assessed in said precinct for the 
year LS83 was assessed at the sum of $176,000, yet that 
said assessment Was 1n part illegal, for the reason that 
it included lands in said precinct the title to which is 
stillin the Government of the United States and to 
which the persons to whom they were assessed were 
vot entitled to a conveyance, and that said lands were 
assessed at the amount of $20,000. In consequence of 
such illegal assessment, it 1s alleged that the County 
Commissioners, under the law sof the Stace of Nebraska, 
possessed LO jurisdiction or authority to order said elec- 
tion and to issue said bonds. An injunction is prayed 
for restraining the issue of said bonds on the ground 
that, if issued, said bonds will encumber the property of 
the po titioners, and that they are without adequate re- 


lef in the premises. 


Tur ANSWER denies want of authority in the (‘ounty 


»(Commuissioners to order said election, and denies all 
allegations of irregularities in the mode of conducting 
the same, and alleges that the petition does not exhibit 
sufficient equities to entitle the complainants to the re- 
hef sought. 

THE REPLICATION denies each and every allegation of 
the answer. 

THE CASE WAS SUBMITTED upon aD agreed statement 
of facts which will be found in the record, pages 9 and 
10. The following are the facts as agreed upon im rela- 
tion to the lands claimed to be illegally assessed and 


the facts in relation to the assessment thereof: 


‘It is further agreed that the taxabl property of 
said precinct, its shown by the assessment made by the 
assessor of said precinct for the year 1883, amounted 
to the sum of $176,000 ; that Said assessment for the year 
[S85 was made up in part of the lands in said precinet 
purchased under an Act of Congress of April 10th, 1876, 
providing for the sale of the Pawnee Indian Reserva- 
tion, and on which full payment of the purchase money 
had not been made by the purchasers to the Govern- 
ment of the United States, and to hich patents had 
not been issued by the United States. and that the 
aggregate amount of lands was about 18,000 acres, and 
the assessment of said lands deducted from the total 
assessed valuation of the precinct would reduce 
said assessment below the sum of SL70,000; that part 
payment had been made to the Government on all of 
said lands SO assessec| by the purchasers thereof, and 
said lands were and are helC by such purchasers under 
the terms of their said purchases under said act and 
none of the Sabie has reverte d to the Gove rnment, hor 
has the Government cancelled or declared forfeited any 
of said purchases ; that the assessment of the property, 
real and personal, in said precinct for the year LSS3 
was cluly it turned iLS provided by law. and said ASSCSS- 
ment was considered by the County Commissioners of 
said county while sitting as a board of equalization, at 
the time and in the manner provided by law, for said 
year 1883, and as so equalized and approved by 


said board Was placed Uporl thie records of said county 
and was the assessment of sald precinct upon which 
the taxes for State, county and othe r purposes were 
levied for said year: that said assessment still stands 
without change upon the records of said county, and no 
legal proceedings have been commenced to in any man- 


ner change or alter said assessment. 


Tue Crircvurir Counr ENTERED A DECREE perpetually 
restraining the appellants, as Commissioners of said 
county, from issuing said bonds and from attempting to 
levy a tax to enforce. the payment of any liability 
growing out of the vote and proceedings mentioned in 
the bill, and further decreed that the election author- 


izing the issue of said bonds to be null and void. 


Assigment of Errors. 


The Court below erred: 

l. In declaring complainants entitled to the relief 
prayed for. 

2. In restraining said defendants from issuing said 
$17,000 of bonds, and from levying a tax to enforce the 
payment thereof. 


4. Iu declaring said election null and void. 
Constitutional and Statutory Provisions 
Applicable to the case. 


Article gs 8 Nec. y. or the ( Onstitution of iv hraska is 
(is follows - 


“Sec. 2. No city, county, town precinct, municipality, 
or other subdivision of the State, shall ever make dona- 
tions to any railroad or other works of internal im- 
provement, unless a proposition so to do shall have 
been first submitted to the qualified electors thereof at 


an election by authority of law; Provided, That such 
donations of a county with the donations of such subdi- 
visions in the agoregate shall not exceed ten per cent. of 
the assessed valu tion or such COUNLY ‘ Provided further, 
That any city or county may, by a two-thirds vote, in- 
CTease such indebtedness five per cent. in addition to 
sueh te 1} per cent., and he bonds 1 evidences of in- 
debtedness so issued shall be valid unless the same 
shall have endorsed thereon a certificate signed by the 
pecretary and Auditor of State, showing that the Site 
is issued pursuant to law.” 


Chapter 45, Compiled Statutes of Nebraska (1885), 


SecTion 1. That any county or ¢ 19) in the State of 
Nebraska is hereby authorized to issue bonds to aid in 
the construction of any railroad or other work of inter- 
nal improvement to an amount to be determined by 
th County Commussioners of such ec unty or the City 
Council of such city. not exceeding ten per centuin of the 
assessed valuation of all taxable property in said county 
ov city: Provided, The County Commissioners or City 
Council shall first submit the question of the issuing’ of 
such bonds to a vote of the legal voters of said county 
or city, m the mamner provided by chapter nine of the 
Revised Statutes of the State of Nebraske. for submit- 
ting to the people of a county the question of borrow- 
Ings money. 

Sec. 2. The proposition of the question must be ac- 
compan 7 by it provision to l vy a tAX annually for the 
payment ol the inte rest on said bonds its it becomes 
due : Provided, That ah additional amount shall be 
levie dl and collected to pet the principal of said bonds 
when it shall become due; and, Provided further, That 
no tax shall be levied or collected to pry uny of the 
principal of said bonds until after the year 1880. 

Sec. 5. ‘The proposrtion shall state the rate of interest 
such bond shall draw anc when the principal and in- 
terest shall be made payable. 

Sec. 4. If two-thirds of the votes cast at any such 
f lection for the purpose herein Set forth be in favor of 
the propositions submitted. the County Commissioners, 
in the case of a county, and the City Council, in the 
CUSEC of it city, shall CAUSE the prop sition anh result of 


the vote to be entered upon the records of said county 
or city, and a notice of its adoption to be published for 
two successive weeks in uhy newspaper mm said county 
or city, if there be one, and shall thereupon issue said 
bonds, which shall be and continue a subsisting debt 
against such county or city until they are paid and 
discharged. 

*Sec. 7. Any precinct in any organized county of this 
State shall have the priviier of voting to aid works of 
internal improvement, and be entitled to all the priv- 
ileges conferred upon counties and cities bv provisions 
of this act ; and in such case the pre cinet election shall 
be voverned in the same manner as 1s provided in this 
act, so far as the same is applicable, and the County 
Commissioners shall issue special bonds for such pre- 
cinct, and the tax to pay the same shall ve levied upon 
the property within the bounds of such precinct. Such 
precinct bonds shall be the same as other bonds, but 
shall contain a statement showing the special nature of 
such bonds. 


ARGUMENT. 


The County Commissioners had author- 
ity under the Constitution and laws of 
Nebraska to order the election authoriz- 
ing the issue of the bonds in question, and 
such bonds were regularly voted. 


As to the regularity of the manner of conducting the 
election, no point seems to have been made. It ap- 
pears and is conceded by the statement of facts in the 
case to have been conducted in compliance with law. 


The objection was raised, however, that the County 


*This section was repealed in 1885, but was in force at the time 


the bonds were voted. 


Commissioners possessed ho authorits *) order sald 
election and that for this reason it was null and void. 

In support of this objection the appellees undertook 
to go hy hind the assessment of the property in Fuller- 
ton precinct and to show that certain property was im- 
properly included in said assessment, which if excluded 
would render issue of the $17,000 of bonds in violation 
of Article XII., Section 2 of the Constitution of Ne- 
braska. This, it 1s submitted. cannot be clone. 

The only limitation prescribed by the provision re- 
ferred to upon the power of the Legislature to author- 
ize municipalities to issue bonds in aid of works of in- 
ternal improvement is that such issue shall not exceed 
ten per cent. of the assessed valuation of the property 
in the municipality. The statutory provisions under 
which the bonds in dispute ure attempted to be issued 
(quoted )- have been held to he constitutional anc 
in harmony with the constitution. 


Reineman VS, Railroad Co.. 7 Neb.. 310. 


By these provisions the County Commissioners are 
authorized to submit a proposition of the issuing of 
bonds to the legal voters of the county, city or precinct. 
[f two-thirds of the votes casi are in favor of the prop- 
osition then the bonds shall be issued. If the amount 
of the bonds issued is less that ten per cent. of the 
assessed valuation of the property of the county, city or 
precinct, no objection can be raised as to lack of power 
to issue the same. 

WE INSIST that the assessed valuation of the property 
in a municipality can, for the purposes here in ques- 
tion, be determined only by reference to the last official 


assessment prior to the election authorizing the issue 


+ ee, 
5 he Tee... Sas ae 


of the bonds. In the nature of the case this must be 


SO. anc if has bye Cl) practic ulhy eh decided both by this 


Court and by the Supreme Court of Nebraska. 
Dixon County vs. Field, 111 U.S., 95. 
Ke Tt mah Vs. R h. Co.. 7 Neb.. S10. S11. 


In Dixon County vs. Field, 111 U. S., 88, this Court 


passed upon the constitutional provision ind question. 


In that case the amount of the bonds issued was. 
greater than ten per cent. of the assessed valuation LS 
shown by the assessment. lt was held that the county 
was not estopped by LTL of the recitals in the bond to 
deny that the assessed valuation was less than the re- 
quired amount. This deciston was placed on the 
eround that the assessment itself was a public record 
open to all Persons, and which concludes all determi- 


nations that contradict it. 


in delivering the opinion of the Court, Mr. Justice 


MATTHEWS says (p. 95. 


“In the present case there is no power at all con- 
ferred to issue bonds in excess of an amount equal to 
ten per cent. upon the assessed valuation of the taxable 
property in the county. In determining the limit of 
power there were necessarily two factors, the amount of 
the bonds to be issued and the amount of 
the assessed valne of the property for purposes of tax- 
ation. The amount of the bonds issued was known. It 
is stated in the recital itself. It was SS7.000. The 
holder of each bond was apprised of that fact. The 
amount of the assessed value of the taxable property in 
the county is not stated: but ex lermaind, it was as- 
certasnabl, mn One wai only, and that was ha re ference to 
thie assessnient tse lf, a public record equally ace sstble 10 
all ante nding purchasers of bonds as well ae to the cou ily 
officers. This being known, the ratio between the two 
amounts was fixed by an arithmetical calculation. 
No recital Involving the nwount of the assessed taxable 
valuation of the property to be taxed for the payment 
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of the bonds Can take the place of the assessment itself, 
for it 1s the amount, as fixed by reference tothat record. 
that is made by the Constitution the standard for meas- 
uring the limit of the municipal power. Nothing in the 
way of inquiry, ascertainment or determinations as to 
that fact 1s submitted to the county officers. They are 
bound, it is true, to learn from the assessment what the 
limit upon their authority is, as a necessary preliminary 
in the exercise of their functions, and the performance 
of their duty; but the imformation is for themselves 
alone. All the world hesides must have it from the 
Sime source, anc for themselves. The fact. rT it is re- 
corded in the assessment itself, is extrinsic, and proves 
itself bv inspection, and eoncludes all determinations 
that contradict 1t.” ) 


The principle here laid down covers the case at the 
bar. 

We confidently imsist that it is conclusive of this 
case, without further inquiry. 

In Buchanan vs. Litehfield, LO2 U.S., 278, a some- 
what similar provision, found m the Constitution of 
Pllinos, Wiis construed by this Court. The Constitution 
limite 7 the indebtedness which the city Wis authorized 


to contract to 


Not exceeding five per centum on the value of the 
taxable property therein, to be ascertained by the last 
assessment for State and county taxes previous to the 


meurring of such indebtedness. ” 


[In referring to this limitation, Mr. Justice HARLAN 


es a }). Di 


‘* In determining whether the constitutional limit of 
inclebte ness has been exceecled by it municipal COor- 
poration, itt) Inquiry would always be hecessary as to 
the amount of taxable property within its boundaries. 
Such inquiry would be solved, not by information de- 
rived from individual officers of the municipality, but 
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the 


equalization and the effect of their action upon the 

. , : ; 
assessment in rend ribge it Concitsive Upon all persons 
against collateral attack, an extended quotation from 
thy opinion wil] he riven 


The Conrt Says 

* ‘There can be no doubt of th illegality of the sevy- 
eral exemptions and deductions in the assessment of 
property here complained of, although the assessors 
doubtless performed their duties in good faith, as thev 
understood them ana with te desig) to wrong the 
plaintiff or any other taxpayer. ‘Lhese errors were 
occasioned, doubtless, from the failure of the proper 
officers to observe the eonthet bye tween the act ol leb- 
ruary 12, 1869, to encourage the growth of timber and 
fruit trees, under which they were accustomed to pro- 
ceed, and the provisions of Article 9 of our present 
Constitution. Dy the former the deductions were 
specially provided for, while unde r the latter the pur 
amount law—all that can be exempted by the Legisla- 
ture from taxation on account of forest or fruit tree cul- 
ture is the increased value to the land in consequence 
thereof, 

4g The effect. howeve # of the COUrSe pursued was to 
Increase somewhat—nay, considerably—the rate of levy 
upon property placed on the tax duplicate for that year 
be ond what it would have been under Pa | proper valua- 
tion But this Is always the result where, from any 
cause, such as the omission of taxable pvoperty from 
the assessment lists, or erroneous exemptions, property 
legally linble Escapes taxation, which, indeed, is prob- 
ably the case To a greater or less extent every year, 

“ Where a taxpayer feels himself wronged, either 
because his own property is valued too high, or that of 
others too low, or omitted altogether from the lists, 
i summary and inexpensive remedy is provided by a 
resort to the county board of equalization, a tribunal 
created expressly to hear complaints and make correc- 
tions of the assessment roll preliminary to the levy of 
of taxes, to the end that every person shall bear his 
due proportion, and no more, of the public burdens. 
The plaintiff, having entirely neglected to bring the 
matter of these deductions and exemptions to the at- 
tention of this board. is in ho situation he heard in 


complaint now. Nor does it matter that some of the 
deductions were’ made, as the evidence shows. by the 
board of equalization. This was error to be sure, but 
having occurred in the determination of a question of 
which the board had jurisdiction, their decision must 
stand until corrected in a proper proceeding. In this 
particular all tribunals exercising judicial functions are 
treated alike.” 


It follows from this construction of the revenue laws 
of Nebraska by the Supreme Court of the State, made 
timiee action to restrain the collection of a tx on Aa vale 
vation Which. as stated by the Court. was clearly ili, 7, i/ 
nd in violation of th constitution, that if the assess- 
ment was conclusive in such an action, the valuation of 
property so fixed must certainly be conclusive in an 
action like the present one. The ASS ssment for Iul- 
lerton precinct for 1883 stands to-day unimpeached. 
Neither the petitioners nor any other tax payer sought 
to have Anis of the lands that they claim were illegally 
assessed dropped from the assessment roll. This as- 
sessment shows property the assessed valuation of which 
was S1L76.000 ; and upon ‘us valuation § the County 
Commissioners had authority to orde the election to 
issne 17.000 of bonds. 

The assessment is the limitation fixed by the Consti- 
tution upon the authority of the County Commissioners 
to order the election. So long as that limitation 1s not 
transcended, the authority is ample, and any action 
taken upon that basis is legal, and this is the view 
which was taken by this Court in Dixon County vs. 
Field, supra, where it is said L) Oy): “Tt is the 
amount as tixed by reference to that re cord (the assess- 
ment), that is made by Constitution the steadard for 


CASUPLNG the livia oy municipal power. 
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Could the bondholder in the case referred to have 
introduced testimony to show that in that case there 
had been erroneous exemptions of property which, if 
assessed, would have increased the assessment to an 


mount sufficient to sustain his bonds ? Certainty not. 
Neither in this Case Ci thr reverse be shown. 

The assessed value of the property in Fullerton pre- 
einct, as shown by the assessment, being over 170.000. 
the issuing of $17,900 in bonds is clearly legal, for th 
regularity of the election, and its result in favor of the 
issulne of the hon Ls, Is conceded, 

If the assessment can be impeached collaterally, then 


we Insist 


Il. Under the Laws of Nebraska, the interest of the 
purchasers in the lands claimed to b illegally assessed, 
was properly included in the assessment for 1883. 

As indicated bry chapter 77 of the Compiled Laws of 
Nebraska, the policy of the State is to cause all classes 
of property, both real and personal, to bear the burdens 
of taxation. To that end, sections 3 and 12 of that 
chapter were enacted. 


They are as follows 


“Sec. 3. School lands sold under any provisions of 
any law of this State. o1 such as have been heretofore 
soll, shall not be taxable until the neht to a deed shall 
have become absolute, except the value of the interest 
of such parchasers shall be taxable, which interest shall 
be determined by the amount paid and invested in im- 
provements.on such lands; provided, that the increased 
value of such improvements by reason of live fences, 
fruit and forest trees, grown and cultivated on suach 
lands, shall not be taken into account in assessing the 
value of sich improvements.” 

“Sec. 12. When real estate is exempt in the hands 
of the holder of the fee, and the same 1s contracted to 
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be sold, the amount paid thereon by the purchaser with 
the enhanced value of the investment and improvement 
thereon until the fee is conveyed, shall be held to be 
personal property, and listed and assessed as such. in 
the place where the land Is situated.” 

Nothing appears in the record which is inconsistent with 
the idea that the land claimed to be illegally assessed was 
not assessed toits full value ; but that only the interests of 
the purchasers thereof, together \ ith the improvements 
made by them,was assessed. This would be authorized by 
section 12 above quoted. It appears from the agreed 
statement of facts (Record, }). LO th if said land was, at 
the time of the assessment, held by the purchasers 
under contracts for purchase ; that part payment hac 
been made thereon, and that none of said purchases 
had been declared forfeited by the Government. It 
appears from the petition (Record, p. 3) that said lands 
were assessed at $20,000. The aggregate amount of said 
lands was 18,000 acres (Record, p). 10). The assessed 
Valuation was very low, being but a little over 3] per 
acre. There is nothing in the record which determines 
how these lands were taxed. It should be presumed, 
however, in the absence of any statement to the con- 
trary, that the assessors acted in accordance with the 
tax laws of Nebraska and assessed only the interests of 
the purchasers. This presumption is supported by the 
low valuation shown by the record. 

[t is submitted that such interests of such purchasers 
could by ally iLSSESSC and taxe Thi St lands were 
held Dy persons who possessed prope rty rights in them. 
In taxing the imterests of th purchast Ss, ho attempt 
was made to tax the interest of the United States. 


so long its the purchasers compli 7 with the terms of 
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their purchase, the United States could not declare 
such purchases forfeited. The rights of the purchasers, 
like other property, could be sold by them : and, if SO, 
what objection ean be raised to the taxation of the in- 
terests of the purchass rs in such lands and the sale of 
these rights and interests by the State for the nhon-pay- 
ment of taxes. No sale would interfere with the rights 
of the United States, and would only affect the inter- 
ests of the purchasers. The question of the taxation 
of si hool lands Was pore sen te cd in. and the Mmewns here 
taken are sustained by the Supreme Court of Nebraska 
in Haginbuck vs. Reed, 3 Neb., 17 


IIl. The appellees have no equity to the relief sought. 

It Is insisted by US that the appellees are not entitled 
to an Injunction restraining the issue of the bonds, and 
that their petition is without sufficient equities to en- 
title them to such relief. 

It appears from the proposition set forth in the 
petition (Record, p. 2) that “bonds shall he irssued to 
said Pailroud Company phen said road shall hr graded, 
lied and ironed and com ple fed ready tor the PUNNING of 
frains and trains punning thereon from said Genoa to 
Fullerton [a distance of 13 miles!, provided the same 
shall be completed to said Fullerton - Oh OF 
before the first day ot January, A. D. 1884.” 

It is alleged in the petition (Reeord, p. 3) “that a 
PUrsuance of SAUL pre fended election and vole, aid 
County Commissioners are threatening and intending 
to issue sald bonds anc coupons. — 


The election was held on the 17th of November, 1-83. 


The assessment under the Laws of Nebraska was com- 
? 
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pleted by the Board of Egnalization in July, 1883. 
(Compiled Laws, Chap. 77, Sec. 70). The petition was 
filed Nov. 7, 1883. No allegation is contxinelin the 
petition that the railroad was not completed as required 
by the proposition ; but, on the contrary, it is expressly 
conceded that “ in pursuance of said pretended election 
and vote,” said County Commissioners were about to 
issue the bonds. This is a direct admission that said 
railroad was completed and in running order. It thus 
appears from the petition that the petitioners, having 
knowledge of the proposition and electior : notice 
thereof having been published according to law, anid 
with knowledge of the alleged illegal assessment, stool 
by and saw the railroad constructed on the faith of the 
election and vote, and never raised any objection to 
the issuing of the vonds or took measures to set aside 
the election until they were in the full enjoyment 
of the benefits of the increased railroad facilities fur 
nished by the railroad. Then they come into a 
court of equity and ask relief, and to that end ask the 
Court to declare the assessment and taxation of certain 
property illegal, although they themselves have received 
the benefits of such assessment and levy of taxes, in 
that such assessment and levy necessarily relieved them 
from part of the taxes they would otherwise have been 
compelled to pury. 

Under such circumstances, the petitioners certainly 
are not entitled to the equitable relief sought. 

[t has been repeatedly and uniformly held in suits to 
enjoin the collection of taxes that land owners who 
have stood silently by and seen the work on a public 
improvement going on, without objecting before accept- 


ance by the municipality, cannot enjoin the collection 


LS 


of the tax to pay for the same, on the ground that the 
proceeding was invalid. 
Desty on Taxation, p. 666, and cases cited. 


The same principle is involved in and should be ap- 


plied to this case. 
JoHN F. DILLON, 


lor Appellants. 
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May 9, ‘87.—50. 


SUPREME COURT OF THE UNITED STATES. 


JAMES M. Kennepy, RKopert Baxter, and Hvuao) 
VOGLE, as County Commissioners of the County | 
of Nance, Appellants, “ae 

PI In Equity. 


Us, 
BARTLEY LAMB, Frank Hopaes, J. M. Umsreap, NE-- | 
son W. MAIN, ef als. 

STATE OF NEBRASKA, | 


County of Douglas, 8s: 

J. M. Thurston and A.J. Poppleton, being first duly sworn, depose 
and say that the ai have for several years pi ast been the attorne VS 0 f 
the Omaha, Niobrara and Black Hills Railroad C ompany, the cor- 
poration to which the bonds referred to in this action were voted ; 
that at the time said action was brought to restrain the issue of said 
bonds against the County Commissioners of said County of Nance, 
in consideration of the fact that said railroad company were the real 
parties in interest, and the said Board of County Commissioners 
were Willing that the said bonds should be issued in accordance 
vith the p. oposition as adopted at the election held to determine 
whether the same should be issued or not, and in further consider- 
ation that the said railroad company should pay all costs and ex- 
penses of such litigation, affiants were authorized and empowered by 
said Board of County Commissioners to represent said board and 
said county in resisting said injunction; that under said arrange- 
ment they resisted said injunction in the courts of the State and tn 
the circuit court of the United States, and with the knowledge, con- 
sent. and approval of said Board of County Commissioners took an 
appeal from the decree of said circuit court to the Supreme Court 
of the United States; that their authority to so represent said board 
and to prosecute said appeal to final hearing and decree has never 
to their knowledge been revoked ; that no notice has been served 
upon them, either orally or in writing, of any action of the Board 
of County Commissioners or of any other county authorities revok- 
ing or curtailing-or in any manner affecting t their power to repre- 
sent said county and said Board of Commissioners and prosecute 
said appeal. Affiants are unable now to state, without examination of 
the records of said county, whether such authority was ever granted 
in writing and made of record upon the records of said county, but 
that the same was orally given, was exercised with the full knowl- 
edge of all the county office > and authorities, and that affiants have 
never been notified of an ‘oeation or modification of such au- 
thority, and that the san t been revoked or modified to their 
knowledge. 

Affiants further say that Judg, n F. Dillon appeared in said 


cause in the Supreme Court of the United States for the appellants 
at the request of »fhants. ee 
A. J. POPPLETON. 
J. M. THURSTON. 


Sworn to before me and signed in my presence this thirteenth day 
of May, A. D. 1887. 


| NOTARIAL SEAL. | J. S. SHROPSHIRE, 


Nota ry Public. 


| Endorsed:] In Supreme C’t U. 8S. 1887, Octo. term. No. 37. 
James M. Kennedy e¢ al. Co. Comm’rs of Nance Co. vs. Bartley Lamb 
etal. Appeal from C. C. U.S. for district of Nebraska. Affidavit of 
J. M. Thurston and A. J. Poppleton, attorneys for appellants. 

[Stamped :] Office Supreme Court U. S. Filed Oct. 21, 1887. 
James H. McKeuney, clerk 


FULLERTON, NANCE County, NEBRASKA, 
January 14th. LSS6 

Board met pursuant Lo adjournment. 

Present: Dan. Barker, chairman, and other members—Gay. Ole- 
son, Leuker, McClure, Pierce, Stewart, and Kinney. Absent: Hor- 
Lon, Jackson, and Millard. 

H. G. Stewart, supervisor for Cedar township, offered the follow- 
ing resolution : 

Be it resolved by the board of supervisors of Nance county, Ne- 
braska, That whereas, in the cause of Bartley Lamb, Frank Hodges, 
J. H. Murstead, Nelson W. Main, A. F. Tredway, Silas Main, W. J. 
Johnston, M. H. Huff, J. W. Zink, Michael Ryan, and W. F. Hin- 
mal) versus James M. Kennedy, RR bert Baxter, and Hugo Vogle, as 
county commissioners of Nance county, Nebraska, an appeal has 
been taken on behalf of said Nance county from the decree ren- 
dered on the 22d day of May, A. D. 1884, in said cause by the cir- 
cuit court of the United States in and for the district of Nebraska, 
to the Supreme Court of the United States of America; and whereas 
said appeal was taken on behalf of said county by solicitors unau- 
thorized by said county to take the same; and whereas said county 
is willing to abide by the decree rendered in said cause by said cir- 
cuit court of the United States: Therefore— 

Be it resolved, That said appeal, now pending in said Supreme 
Court of the United States, be dismissed, and that J. C. Cowin, of 
Omaha, Nebraska, be authorized by said Nance county, acting 
through its board of supervisors, to take all necessary steps on be- 
half of said county to discontinue and dismiss said appeal,and that 
he be the only attorney authorized to further appear on behalf of 
sald county 11 said Cause. 


On motion.of Frank Gay, seconded DY S il. McClure, said reso- 
lution was declared adopted, the motion of Gay having prevailed. 
On motion board adjourned to 9 o'clock a. m., Jan’y 15th, 1866. 
DAN BARK ER. C‘hairman. 


Attest 


| Col NTY SEAI 


> 


SHUMAKER, 
f ounty Cle rk. 


STATE OF NEBRASKA, | 
Nance (ounty, } 


[. A. M. Shumaker, county clerk of Nance county, Nebraska, do 
ly reby certify that the foregoing is il full, complet : correct. and per- 
fect transceript oO} the minutes and proceedings Or a session of the 


‘ 


board of supervisors of said Nance county, continued and keld pur- 


suant to adjournment at Fullerton, the county seat of said Nance 
eounty, on the 14th day of January, A. D. 1886, being the regular 
January meeting of said board for said yeur, as the same appears ol 


record in my office. 


) 


~—— 


In witness whereof I have hereunto set my hand and affixed the 
seal of said Nance county this 27th day of January, A. D. 1886. 
| County Seal, Nance County, Nebraska. | 
A. M. SHUMAKER, 
County Clerk. 


In the Supreme Court of the United States for the District of Ne- 


braska 


Now comes the above-named plaintiffs, by J. C. Cowin, their at- 
torney, and move the Court here for leave to dismiss their appeal 
herein. 

J. C. COWIN, 
Atty for PU fis. 


Endorsed : Supreme Court U.S. 1887, October term. No. 37. 
James M. Kennedy e al., commissioners of Nance Co. vs. Bartley 
Lamb et al. Certified copy of resolutions of Nance county com mis- 
sioners & motion by J. C. Cowin to dismissappeal. Office Supreme 
Court U.S. Filea June 4, 1887. James H. Mckenney, clerk. 
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GORDON McKAY AND JAMES W. BROOKS, TRUSTEES OF 
THE McKAY METALLIC FASTENING ASSOCIATION, 
APPELLANTS, 
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belief, that said alleged improvements have been applied to practi- 
cal use: they also deny that the same are ot great practical value 
Or utility in the manufacture of boots and shoes: thev also deny 
that said complainants are entitled to « HnyoyV all the profits derivable 
therefrom : they also a ny that said complainants would he in the 
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sole and exclusive enjoyment thereof but for the alleged wrongful 


acts of the defendants 

further answering, these defendants deny, upon their own certain 
knowledge. that they have made, used, >] sold, or offered for sale, 
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Wherefore these defendants submit that the complainants are not 
entitled to the relief, or any part thereof, prayed for in said bill of 
complaint, without this that any other matter in said bill contained 
ly, answered 
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material to be answered unto, and not herein sufticient 
unto, contessed and avoided, trav si | o1 denied, 1s true. 

All which matters and things these defendants are ready to aver, 
maintain, and prove as this honorable court shall direct, and pray 
to be hence dismissed with their reasonable costs and charges In 
this behalf most wrongfully sustained 

, 7 EDMUND M. STOWE 
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ecame hecessary or des rable LO use nails Oo} different length, it Was 
hecessary, In order to accomplish that purpose with these machines, 
to stop the machine to take out the nails then in the trough or re- 
ceptacie, and to put in their place other nails of the desired length, 
and to repeat this operation as often as a change of length shonld’ 
‘a ar so desirabl “us to demand this slow and costly Process. It Is 
obvious that in many kinds of boots and shoes the variation in thick- 
ness in different parts of the sole, as at the heel, the shank, and the 
ball, would re quire OHNe OF MOFre such changes for Cvery boot Or shoe 
nalle d, in ord r to insure satisfactory fastening of the sole by the use 
[ lel lathes in all its parts, and that such changes 
must cause great delay, if made as often as desirable, while the 
Iss] ‘+h changes in order to avoid delay would com- 
pel the use of nails of unst table lengths in some parts, and result 
in imperfect work. Any arrangement, therefore, which would per- 
ngths without serious interruption 


mit the use of nails of different m 
of the regular march of the Sree would obviously be a great 
‘ : . ° } ' 

improvement upon any machines of this class previousl, xnown, 


whicl h may be called single-nail machines, because permitting the 
use of saeit adie on length without interruption. 

This is the great under ‘lving invention covered by said reissued 
patent No. 701 1 set forth in the following words in the specifica- 


7 
; 
é 


on of said patent: 

‘This Invention consists, primarily, in the C ynbination na nail- 
Ing machi nd with its nail tube and driver, of nail receptacles, 
two or more, , adapted to recelve and support nails of different 
lengths, to be used in different portions of the stock, according to 


This primary purpose and underlying invention ts also clearly set 
forth in the first, second, third, and fourth claims of the patent, as 
follows: 

‘We claim— 

‘1. In a nailing machine, the combination, with the nail tube and 
driver, of nail receptacles adapted to receive and support separate 
nails of different | noths. 

ee 3 A sf ri > of nail rece pti iC les ad: Lp)! f 7 LO suUusti iD nails of 

1] different lengths, and with or without heads, in combination 

with a carrier to remove a nail from eith r of the receptacles 

to a position in line with the driver by which it is to be driven, and 
with il driver LO drive the nau from the carrier 

“3. A series of nail receptacles adapted to sustain and guide sepa- 
rate nails of different lengths, in combination with a nail tube and 
driver, and with mechanism to present the nails singly to the nail 
tube in line with the driver, substantially as described. 

The nail tube and driver and receptacles to contain separate 
nails of different lengths, in combination with mechanism adapted 
LO select the nails Lo be driven, according LO the thickness of the 
stock to be united, substantially as described.” 


This, then, it clearly appears, is the great, distinctive, underlying 
invention of Mckay and Fairfield, embraced, described, represented, 
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in their said patent, namely, a machine for Securing 
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son 4 : : , i] + - LAN many a { 
into action in its turn. when the nails in the first be ne qutleseeht 
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until brought. back into 
throughout of uniform thickness, and the nails In on the recep- 
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tacles were déemed by the operator of s ib ers r the pur- 


} } -1 P P } ‘ 
pose, he would set the nail ear r so that it should « le to de 
] . . j i j j j j , 4 | 
iiver nalis of constant tength ron rece Teme air 

1 4] ] 7 : ® . : + Y 
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1 7 
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when he would complete the nailing tothe place of beginning with 
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machine and of its operation, that it infringes claims 1, 2, 3, and 4 
of complainants’ reissued patent No. 7014 in the fol partic 
ulars : 

l. it infringes the first claim mn that it contains precisely the same 
elements, combined in substantially the same manner for the same 
purpose, and Is aptly and accurate ly 
said claim, to wit 

"i; 39 @ nailing machine the combination, with the nail tube and 
driver, of nall receptacles adapte i to receive and Support separate 
nails of different lengths.” 

2. It infringes the second claim in that it contains a series of nail 
receptacles, pamely, LWO nail receptacles, adapted to sustain nails of 
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BOSTON, June 21, LSSv. 


z } ' | . " 
Cross-examination by JAMEs k. MAYNADIER, Esq., of counsel 
for defendants 


Cross-int. 10 In Ohne Ol] your, al “wers OU CXPess the opinion 
that “the substitution of other devices fo carrier by which the 

| le to the nail tube 
would not relieve” a machine from certain claims of the McKay 
and Fairfield reissue under certain circumstances. Do you think 
that the total omission of the earrier by causing the nail tube to 
move trom vier the drivel bo tne mou rf thie nail receptacle and 
there to r ve a nail direetly from th receptacle and then 
to move back again under the driver would relieve a machine from 
all Like | lmis OF Te Vicehkay ana lairti (i Frejssue, as you under- 


' ; ; 
Ans i toink the total OMISSION OT ali earrier Irom the combina- 

| . in ‘ _— j : 7 a es - 
lon W bidd be ‘iLaht FO LINC COLLDINALION, GNU a Tae nine characterized 
V SLCTI OTDISsSION Co 10 not. ve Salad LO elInvract Line combination or 


combinations deseribed 1n complainants bent, which il nail 


i 
Carriel =~ ah element Bu Cabulinge A Tali Ca&rriel Dy anothel name 
would t have this effee 


Cross-int. 1] Do vou ot think that the defendants’ machine has 


; . eo 

tWo separate al listinct nail carriers, on!v one of which can Oper- 

ate at a Pivell tim nad each OF whien mtarns a large number 
: i ' | , ——o 

of nails. one carrier containing nails of one length only and the 


other nalis of another tt Ly ONL and. i veda. 18 1t not clear to you 


that tl ind distinet carriers each differ materially 
ao of Melkkay anc Fairfield, which can receive 


DuUL ON ill i@, Which travels Lie iIstance and recelves one 


t neth of ail and a ditlerent distane to receive a different 

rt] ind whose ottice 1s to tak: ne nail at a time from 

2 Vv oO or tw r more receptacles and carry that nail over 
t | tual | it dri YT 


Lns. Lo 1 first part of th puestiol Lnswer affirmatively 
The defendants’ mach has two distinct nail carriers, though they 
Cit) h (ti \ | Said) tO be s rate, since tiie ars Ly th, fastened firmly 
tO On : ee mK Hha nove fT reOLoe] yt] Lil y do operate in the 
rhehdite (j scribed 1} i pueSLION that ; they move laterally. so 


. 


’ . *}, .* ‘| ‘| 4 ; , _ — " ** : : 
iis » TD] (y § i over o Lies vO hnali Carriers into 


y " + ‘ 
osition to deliver nails one by one to the nail tube to be driven. 
tne oLvnel Lil Carrier Uv be die wren tine one iss y occupied. here 
4 ; 7 , ,. 1 ’ ’ : 4 i 4 . = > ] : ? 
IS a adluel mn torm vpetween thisand th irrier In complainants 
i 
; 5 t " 


patel L. Will 1. AS LTUuLV Stated 1h tii pues Ol, Goes MOVe One riven 
(LISLUNCE Obtain nals of one given tength or transportation to the 
| ’ : ‘ , ‘ } >» ’ ’ ly , ; ; | ‘ : | , 
Lib Li Cli gate LIIOOLTICP VIVelil cdiswillce LO obtain nals ol 
" ; . ; os * I " “ j  * % " 
ahi’ Jil i 4 " iii.’ i OL LiiC Satil 1) LP pos »~alid does take, transport, 


} 


and dellvel ne nalli ata time Defendants’ mat nine, on the otner 


hand, perio Sstne carrving DOV tWo actions, | nely, by transporting 
lnuterally a whole row ol Malis, and Dy dellvering nails in single file 


irom the ecarmer as required, and in so fa here 1s a difference In 


the mod +) c>pr racvioh as wel] “us It) the form ol the parts ; but if 


id GORDON MCKAY ET -Al Al Vs. EDMUN \ “SLPOWwt ie \] 
| | il ; = ] ’ ¢ ’ 
seems to me that the tunction, whien Is ( ad transpotta- 
+ 
i . , 
LIO! 7 hal tT elbner one Of Lwo « re mrLis, | eC ata time as 
receui re i. iro] (>) } we receptacies ' (*O)TT an ILTON 
a 
WILD 1 md a arivel = 1a Lie Wo Inachines 
~~ , > i . | ’ | ¢ ’ : 2 ‘4 ¥ ; j 
wna tHnab toe «ae Lele Galhes In - lil PMIiCCUALTICAI 
equivaient ior the corres] glne com} itis patent 
| | - 
’ " +] ' ' ‘ ryt Ba ' ‘ } ] } } } rr) F 
none Litt it ~ (iil cat Lt? : {}i iat Vt ' , iii i ' ieieli 4 it riil A ii 
so far as defendants device niewht oO mp ment upon com 
; ; 
l, +7 *)\7 i : T *) ia ; ; ’ " yy, T< L,] ‘ lt 
pialllaiits lf ice Ib WOUTICG See VO THe LO POSSCSS | ClMLaVDIe NOVELLI 
, : ’ | , 
subject to the earlier equivalent device 
Vn int 19 | that + » caw that #ti rr , +} latandant 
(_Tross-1Int LZ Ct bildaal VU Say tLiidt iif irivel Ik Lie Aewhnaailes 
} . } , : ; ° , 
machine arrives’ the hall iron the carrie! LHIsS 18, 1n iV OPTiol 
; : >] . " ~ ‘ ‘ j ¢ ; 4 +] $1 +. " 
ahi errol Least f Isic is it not the tact that toe drivel 
neyey’r Yr) ti y* yy") | } “ary 7 rT | a 1y) foanclant mae 1? 
‘—wesn 8 Crs Lilt chi iiti ‘}i «cL ii Dreit t (}i i it Cie] pitiaet (ILS biidaci ;iiuat 
’ y ? 
Ans ao not mes to be understood that the driver enters thir 
eae e al ) = a8 +] 
Carrier, Dull the end of the earrier 1s broughn OV Lin 
> 4 | . ; : ' . ] ‘ | | ‘ ; 
24 iateral mol n to ciose NYroximitv With the nalli tube, wnen 
hat ) 3 ' les f nitabl Lar 
as nave somewhere said 1D DIV GAeposition, SULLAVDIC DICChHAal 
. 
ism separates thi oremost nali Irom the one next to it, pushes it 
| ; 
1: . 4 P 
Into ime With the tub nd driver, when tL the proper moment Lid 
, . " i ’ " . } , ‘ : : 
’ ’ , 7 »* P 4 " ‘ ‘ss 4 . y 
qariver 1s erated trom a catch, descends by the toree of a powertul 
| 
| : ’ , - } ’ ; ’ = 
SLralleda spr me ves the nall. wnien ha been delivered irom 
: 
) a 
the carrier through the tube into the stock to be nalled. 
(_rToss- 1} ie \ i iV ilk OHWe OL VOU! Lnswer gaerenaants ma- 
: . } .o- 
Chine nas receptact lapted to susfaln Nalis ol] different leneths 
i 4 
‘ry | ] | y oi : | + " 
Vilth heads, } COMDINALION WILD a Carrier tor each receptacie, to re 
ry 1 . > . " e 
move a nali Irom elti Ot the receptacies tO a POSITION 1D Ine with 
the driver bv which L 18 to D qariven, a | WILD a arl' LO arrive 
+ | , e. . + | > eee »* |) ‘* +} " : ' } . } vt} . on 
Liit eh Bitrit Lil vali ~ j \) Yt ij i mn et qirivel has ‘ hy | eRe 
; . . } 
whatever to do with removing the nell {trol Lhe earrier in detend 
ee > | ] a. ] , } . 
ANTS machine, and not tn nali re ioved Wt y tro! Lone carrie) 
before 1t 1s struck by the driver’? 
‘ i 4 + : = j ! " 
ALS ifie a cs Ss eiehnhadahntSs mac lit KeS ho part 1h remo, 
: +} sori 4 , | . — } ] fe ; . +} 
hil Liit hich i ij Liat iiit’l itickt CLO ~ rrit) ve ; > i ii 
i } | 
the carrier 1p m Y tne nall rom th rrier, DUEL 1b Goes act It 
. " : } } 
comobpoination VW ih bee Carrier in arriving thi rm tne oOutsor Lippe lr 
} ’ i ‘ ] ] i 
and 1nsoie a nali oO Sel Led neth, or ib D Carrier Trom one 
S deo > mat ail lanted P wor eeeail ay ee oe 
(i LW j | hii 1% I . 3 ACL PIU i) iJ Vi t ‘ tf CUsLit t,.il Piiis ‘) 
lif ’ | +] i ‘ a. i lhe ] ; ‘ 
differen! i@nYvtos, eachh pa»ri which forms an element in the combina- 
. me, iY 
L1I0n performing Its Wh appropriate runctl “Line receptacies recelv- 
. : 4 j i bs . . m neil ‘ ’ . : 
Ing the nalis of separate lengths, the carriers carrying the nails of 
’ ' . } ’ . . . ; 
selected tengths, and tii drivel ariving selected natls [t is also 
2 - : 4 -_ P : ] ] ] ," 
true o} compiainants patent that a nall has to be pushed out of the 
siot 1n the carrying ring intoa niche or recess 1 the nverior ring 
. oO 4 : . 2 ’ : ‘ ley . } . we ae . reui_* . 
eTore 16 18 In position to be driven y the ariver. his is exactly 
such a DNIOvIO?N as | have deseribed In defendants machine, by which 
. : ’ " ' " ‘ , * ad 
a nail is pushed forward from the carrier into line with the nail tube 
« J rs) y* ‘ . " ‘ . ; e 
and: drive! (here are differences. of course. easily pointed out: 
em ‘isan aie ee eee ale 
the devices are no identical, but I believe them to be, as to the 
- = . } ’ . . e . . . : 
combination deseribed it) comMpiainants patent, strictly, equivalent. 
ry > 


Cross-int. 14 


n 
cA 


the fact that the driver has nothing to do 


GORDON MCKAY ET AI 


VC ‘ Vs 


4] 


with driving the nail from the earrier in def 


L necessary tor vou. li VOUP Opll } 
» - , ’ - 
ar tatement that the ianguage ot 

\ ~ ’ . — 

IckKav and Fairfield reissu 

’ 2 y\a¢y ry} + as ,) | t | > i .% = ,» : 

De pla baie’ ‘ iit tLildt iif  triiiw | i' ii . 
’ ‘ ’ ‘ +) 
ound i] iefendants an eh at 
; ] ; 
\ns | ee) Very ‘ ireTuil (OTIS TCTe! 7 ()i 
. , : ’ , 
lhe words at the end of the second cla 
} ‘ S one @ - : j | 
and with a driver to drive the nail fro 
a ’ , 
COnSLFUeCU sto do no vioience to tiie | 
, , * 
shown srpee they can be so construed Wii lt 
’ “7 , . 
meaning fhe driver ip complainants ! 
. 
the na out trom the carrier: the na 
v7 ; : 4] P " " " 4} " ‘ 
OULCrP TlhnY 7 - OO the Carriel Lhnat ms, Tf 

’ 4] 

; ’ ' sy y* [sy ’ " _ , . , 
aildi il Lilie fFrOOYV' lt) Liie Miiiel rit ' ' 
part of the nail tube—before the driver « 

' 
recelyved tron) tive outer Trg Of thr f ' I 
, , , 
I IST Lheb be tTrahsported Into ine w i 
: 
{ l'} ’ t | } ‘| tif] : ‘ 
H ‘ ieee Is i] ti, LiliS Chil rel} 
‘ hy | 
hn comp nants machine the nal « 

Lu be »] comMmboinNAaAtIon upward ¢ Line ba [ 

: : 
macnn i@ Thali Carrier Comes Only I 
cy? rive ’ yi f ay Iiyis sfc bias Té) rrié Tf) 

Tre i : if (yt ¢ ivryvy ii <7 Out thy c*¢ a tpi 

j rel ‘ 1}) rive (*O)7) yr pvELi (>r} yoy | 

; ’ 
ross t. J your deseription of t 
} 
i a i ; yy ? eur aay g>] ' ’ Tih 
] ‘ 
» % ; sider ; | if t} (*] | | 
ra] I LHe Nnali Irom the recs ti : 
} 
()] t gr Té eat Prove wei ' ~ 
4 ' % Bante 7 H } ,? 
. rf ~ ¢ t’iil i : z tail tii ti : 
. .% : , i t ‘ 
oO. are you ne Ink errol nat Is to 
, i, " | ‘| , ' | . 
' rect , : , tPiit ‘i Lilie (*t*t) et Lor. 
; i 
ite] i = rid) nio tlt it verti : ' 
} ’ 
| I Leite re nati rrr 

a ' ‘ =e] »\ rive Ont yy yr ° 

aer, V s the groove fh, the mo 
] x 
VPrOOY fj iei\y Cs Tipe Tri)! rt) {) f 
, ’ 
; : ; ‘ | s aT . 
ZN travels Wl1tih the nali in it ul 
ld : 

nail tube and directly under the d 

\ns. My description was not as ful 

vas considering the relative. and not th 
| 
ruagve, theretore, lh the answer refer! 
>? lens! the mali carrie r’ 1s (;18tinet 
, ) 
» be Ih two cvilndrical ‘parts or rings i 
: ’ sd 4 
Crined the seiecting position of th Cl 


ng in contact with the mouths of the recent 


’ 
Coming mn contact With the outer surface 
) , ; , 
moc g delivering halis into the groove fi 


ported by the turning of the inner ring i 
| therefore answer the question in gt 


‘ | | 
’ i ‘ ry : ; : 
Liits baCiiitie i nA © 
1} 
’ 7 ; . zz 
PLavLe Plait \ LLC l iif 
? | 
1 > 7% ’ Ti ; 
yici ¢ cliti } Lire 
| 
\ (LescyTy] os COrres 
17 | 
‘ iy > } : ™ . ; 
uivV the same to be 
(>) at ee | | i i ~ 
i | if ste 
. i« ’ : 3a ’ YT 
npoimalnant DLL Ll, 
._* . 
eet ; 
irrier, must be so 
> F | 
, ’ ’ 
' CULL : 1) as 
’ Tc) 7 if ’ ;\ ae 
~ ’ ; ;% ‘ 
pie ; I y« 
’ ’ 
} " sy » +} 
it 5 ria , Lit 
" . ‘ : 
' ' ijl >] 
_ aia 
, ' t : ~ ‘ 
| | 
’ ' ~ " 
j ' ‘ i ‘il 
rig ; ‘ | 
; 
r) on 4 ’ 
H 
LniISis at 
’ sf ’ ys , 
j ‘ 
’ 
; + 
: - i ~~ 
'? ‘ + ’ 
LO) Ul! ciAIS 
’ ' ’ f 4 +} ; " 
) i iif ij il ‘ ic*s 
, > 
| 17) } ie 
i ‘47 ; «¢*¢) , T}- 
: : 
‘ . '\ ' ’ 
“ ' is ‘? iif iT) 
’ : 5 
*. eat pre’ st iis 
' ti ; ry? ’ >yay 
| a & 4 «4. 
’ Mw » ¥* , 
i] ae | iti 7 
‘ 
| ri a ‘7 1 re} if 
‘ A > ‘ : 
' 
si 
' cLil rece \ 
: 
’ i Sicyl 4 1 ; ’ 
' ’ ' ’ 
ii Li il + 
: , + 4 
+ tere ’ 
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MCKAY ET AL.. €&¢C.. VS. EDMUND M. STOW! 
I 1] Hy +} lf : i 
lili This more Minot (tes ri} . ; “ hye . hifie: ' 

} 
required for a more complete and exact deseription « 
avistii. 

Cross-int. 16. Do you not think, on reflection, that t 
7 7 ’ ; : 
that you call th HNali Carl I nu rf it s mac 
: y 
thie LTrOUgHIS O} recreprtya _ i) \} nN 1} i | 7 
’ ’ 
more Nneariv tnan thev res f oO} ot , 


_ 


i j } if / 
] i i] : r } 
COnSIGEC! A/G / i ‘ , i ‘ 
were rie rs I ; « r Bit ’ ‘ >)! i 
cl ry 
CEaiiet i ) ‘ ' at 
1 
mec ‘ f > i> } 
- > + 5 ¢ 
qistril tact 
( 1) Carel ! ' i 1) 
MJ ” , 
nal adistrioute.’r 1 
’ > ‘ + 
rireliy daistine 
ra} deliver ea, ‘ 
nallway Is not a} ppro] 
tion 18 that of carmer and nothing eis 
\\ hatever nals may be MUL ILO ¢ 
| } . : ; 
oT one iecngetl >]  . ‘ t | 
r1On) OT Selection) |} eat 
the nail tube to be drive fhe ra 
} 
compiainants patent re] 
._oo i 
Zé put ITiLO rneun j | { i | 
with the nailwavs of defe) 1 ) 
lorming their ow} roper function. they ' 
. } : . 
In slingie hie in a manner ve! Sin 
carrying operation 1s performed by dete 
are 1) both machines carried trom recent 
} } : 
ing, and the mechanism which di | 
led 
| mave Calied a Carrier. SUD! yr 1} 
om en 1} ; 
Carriel as Wel] ‘ » | tell Vii\ T}) A {jf ’ 
Cross-int. 1, Did you eve rT Ss UL! nye 
kK -_ | bs] Sold ; i 
VAY Hie Hiriie id I Pee ‘ if) i eit Ll¢ ‘ i Li’ 
o : loot y . i] r 
Ans. I never did, to mv recollectio) 
( ross-1nt. ls Hlow long (iQ) ‘ 1] Livlii: if ClUiLTe] 
patent, No. 165.47 +. WOLUIlG ifisi 1) bol i et i) ‘47 
| * ' | ’ . 
Ans. Well, / think they would be rather troubleso) 
repair. 
Cm i sia { a 
Cross-int. 19. Did vou assunit 1} Stil | 
* ’ } , 
patent that Goddu was the first to pate L mach \' 
, =e" ae { 
more Ways, eithe) Capadie OF DEIN Droucne nt 1. 
t 
— ;, , l. ae ca 
sure. oO} did you KNOW nat such mine mine We} Own 
AAT a po? & ©) 
years priol LO {0 
Ans. I assumed that, in respect to the matter inquire 
subj ct Lo pre VIOUS 1nVve nrions 
* ° freee 
Nnec ‘) , 
Cross-int. 20. ‘The sixteenth claim of th Woddu patel 
. - ; : ; y . 
believe, a co nbination of several eiements, one of which is 
— oa ] . , 
ie) apply Ing toe changing force to shift suc 


a2 Carrier. 


ny answer, 


ihe mecthi- 


nallwavs 


ite re semble 


much 
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the parts composing 


the operation of the jaws.” Please state how the 
i ou 

l Lttered 1D the drawing r tine (;oddu patent ; that 

ll the parts and g1\ letters which you think 


7 


’ 
such device are 


Is to sr | iti) cl rit ‘ 
. - 
i. . ‘ 4 ‘ ; . : 
Constitute that Gevice 
reese * . , , , 
| ’ “ , ; ’ # . . " 
Ans uecre Is a pPlece eLtered jp), CALE Ltriahbgulal drivel In the 
! 4} ' 
specification, which 1s pivoted to the fram \t the front corner of 
i 
’ ’ 
Like’ Urlal ulur driver there is a notch, j, lo recelve a ‘tooth or pro- 
~ , i 
_ ; . ' : , ,* Be ; 
‘ mm, & L hiis OOo @g Ss IOTTIUCU UbPOT) Ole SIdeC O| A CYVITNaGrICal 
} _ j »? "* mivaets ryeil 4 riyis rypeil I} lyse 1] rT) {| iT T 7 : 
“ii i | ae ; ' Si a%4' ‘ ii aii cai sat Ly ; Liat Op} milf 
‘ ' i " ‘| ; 
: > F ’ . . - 
- j | towards | f IrPtiier ehad euere (j inothe rOoOLnh 
: t} ’ } } ’ y*) | wy +} ; +] "rT i . } yr? 
‘7 ; i ' ‘"¢ i] ‘ ' it c'«] +) ! ei ‘ Pitiadie] »\ ( 4 rite 
i\ id] Cel | ris 
; 
; a j : ? ‘ , 
| (*} Os SUlLabvis I (‘] I) Lee Strong’ back 
|) ‘ hee | ~_ rr ii} rive rei wate OT th CAPrIC) \ Now when 
, 1 
Line er pis partially rotated Upon Its pivot | moves the 
] ’ , , | i , } ; 
i? ' lis ; rhe ; oe fi Titi iit ' } ft; 1} I [ ‘ e. if il 
‘ 
: ; 
by ind with it the rear end of the carrer A, 
} 
ls - f rrier to rotate ibout Its SLrol vertical axIs & and 
; } ‘ , , ' ; 
’ ’ , ’ : 
wriVilie rol end Of Sald carmel \ I Mhished Vibratory 
’ 
Like ACiLCe IS Til Propel cqaiustmenl is List 
‘ | j 1 , 
cultiel elther one of the! strips Into proper relation 
: i 
af . 
> 
4 , ’ ; ] ’ ; 
|. ; riitt ’ | Lemen | ~F CTdiM = i : if : noteh 
: ¢ yes | tae | ‘ Tk ‘ , . : rmromdet ns or 
‘ : a4 4 Fa : ; 
: 
‘ , } ’ r ; é “ ;¥ iz ’ 4 ae rs ft] 
' ‘ i rm ' j ‘? +> tri § , i | i i] ' waar 
i? ~ CYel ‘ i ' I i S| | ' LCi [ Phil LS (| iv 
pom 
ii | ’ 7 , - 
1) ' Lf patel ."t Calil ! peiil ii? if PAL I rit? Upon 
rth { ‘ ’ i] reacts (>i eat whe ii ' Vel i} OC LTTLY pressed 
on j a 
j ’ ’ ’ ’ ; j , 
rc) €*4) / | 4 \ i} \ il Spt i; ¢) (*t) ‘ i = | Lit? praia ‘cl oDenina iT 
> 
nal ver tabutting at the farther end against the screw 
| } 7 . * : a ] 
cr 0 a $s pivoted ievel Is operated by a handle, 
: : 
; ' 4 | 
CX Ss Sila ibkcd LHe LIMIT OF TI Vibration, as well as 
i . | 
| voted er p.is determined b ne throws ot the nali- 
or the operation the lever v, being set by hand, 
ne Oop Pion of the macitt \ Cnvse no ViDrTHa- 
; ' 
yy Lie hha Carrier whell thi i] CULTLNYG a nail rptit 
yy 
t : ; ; ‘i . ‘ 
Dares 1NtO Ss ib a pos L1lo!l hi li carrier Wil Uv 
: 
. . 
= < ) = y i a ' iw ris ri¢y 4 *T) rycres 
; if ‘ psec =i) iil ) ; ' ; ; ai CPi: GP il oon it be. \ 
| ’ 
' sbicd Live nanve 1tsell Ss Salad iutomatic lt Is set 
: 
" ’ « , : ‘ * 
» moO ub the proper time, ana nen the proper time 
i i 


! te 
Cr ?] air riiiii Strip pore wee } ror al 
vetweel iWs Is all that prevents tt otion of the carrier 
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Ans. No: there is nothing projecting from the mouth of the nail- 
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This, it will be se lh, Is equivalent to the action of the nail strip 
in Goddu’s machine before a nail is severed. 

The nal Strip itself SCTvVves us il stop in the Goddu machine, a a it 
special stop is provided in defendants’ machine 


J. C. HOADLEY. 
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from the surface of the bloek. each side of the recess about us it would 
be—about as it wou ld be if t here were a Nall head in the recess. It isso 
shown mere ly for clearness of repress ntation The foremost nall Ol 

the naliway marked “Hi rests agalnst the picker, and would 
a5: continue to rest against it if the picker were withdrawn to 

the left hand sufficiently to uncover the nailway marked “G” 
and to jo rmit the foremost nail of that row to move forward toward 
thie recess and LO be picked off V thie revurii tne tion ot thy picks r 
and rorees a Into the recess, ig. Z isa side \ lew ot the Sautie recess 7 
block, showing the side toward the nailways, for which purpose it 1s 
represented as turned downward with its upper end,toward the 
bottom of the page. Fig. 3 shows the picker turned downward in 
thie Same manirer and also removed if Littl Wit) from the rece ssed 
block to avoid confusion of lines. Fig. 4 is a vertical section on the 
line A B of Fig. 2 and BC, Fig. 3, but representing the picker on 
the line B C as in about its proper position to the recessed block. 
The nail tube 1s shown in Fig. 4 to be a continuation of the recess, 


+) 


: ° ° . ' "y : , j ree 
and the same fact is indicated bj dotted lines in J | oe * Phe POSI- 


tion of the picker in Fig. 1 with relation to the reeessed block is 
probably not quite correct, as the Crore Is probably placed il little 
too far to the right hand. In fae 


position that when moved to uncover the recess to admit a nail it 
does not remove the support of the nails in the other nallway. On 


; 
i 


—? 


, 
it is so placed when at its extreme 


. : ‘ . rr } _ : 

the other hand, when, by the motion which | have called a carrying 
+ j : : } + . . " “* 4 | “>? | 

motion, the conjoined nailways are moved to the 1 loht so as to enabie 


nails to be selected from the nailway HT, the point of thi picker, ‘aul 
the extremity of its motion to the ngeht, falls short of the nails in 


i] s Bees . ; » oe . : 1 , | " — : " 
Lhe nalwayv G&G 1n their new POsItiON, a 1d the toremost nail in this 
row 1n such circumstances rests Upon Uti smooth surface of the re- 


The function of this apparatus has been described at full length 
in my previous answer. 
Int. 9. You have referred, in your answer to Int. 6, to two models. 


’ ‘ ? } ’ . . 
Pi LS Stabe VW hether those modeis are now present and lentil ay 


1) Thev sre pr a - & arked “U) 
Ans. [hey ar present, and to one Is annexed a lag marked 
' 7 . . ' } ' } 

S. C.C., District of Mass. McKay ef al. v. Stowe et al. Complain- 


aunts NI. TE | No. [. ( te NI ry in. > | I \ A na LO the other Is 


annexed a tag marked “U. 8. C. C., District of Mass. MekKay 
et al. v. Stowe et al. Complainants’ Model No. 2. H. C. Merwin, 


rf Cross-examination by J. E. MAYNADIER, Esq., of counsel for 


‘ 4 J . | . » . . ‘% 7 : 
( Toss-1lt) LQ) Do you reco.iect when wis that you ¢ <amined 


Lne naling nv achine referred LO in Your fourth auhswer, page 1S of 

Ans. do not reme mber the exact date and have hot with ne 
the memorandum book which I had atthattime. I remember that 
it Was but ra short time before the date Oo} my deposition of which 
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liver it under the driver, and with mechanism to push the nail 
from the nailways into the transferrer, and whether this precise 
and requisite amount of motion be given to the one part or the 
other is not material. | therefore find that the two machines 
equally accomplish the purpose of the invention, and do it in the 


Int. 8. Mr. Renwick, in his answer to Int. 4 in his deposition, 
expresses the opinion that the machine des in said reissue No 
(014 is inoperative to drive nails, for certain reasons which he gives 
Piease ye your opinion on this point with your reasons. 

(ns. I have read Mr. Renwick’s answer in his deposition to Int. 
| It seems to me that the principal difficulties which he appre- 
bel th on of the plaintiffs’ machine ire due to an iIn- 


exact knowledge of thie state of the art at ant time of the invention 
md LO hiiIsc nception “as to thie kind Ol nau ls LO be used. Before 
he date of the Mckay and Fairfield patent cylindric nails with 
clinching points were well known. Such nails are deseribed in 
United States patents Nos. 85374 and 86832, dated respectively Dec. 
29, 1868, and Feb. 9, 1869, and nails cut from corrugated or twisted 


wire approximately cylindric in form were already used in the Blake 
nd Libby and cable wire nallers. Irom the description 1D the 

patent alone [should say that one object of the invention was 
is to provide a mechanism capable of successfully handling 


riy lay i | 
LiTIS ALLItl © nalis 


The inventors have also provided, by a modification of the ma- 
chinery for handling the nails, means so that the operation of selec- 
ion, Which 1s the clef object of the invention may be performed 
in the same w Ly Upon headed hails, 

United States patents Nos. 12985, of Mav 29, 1855, and 33151, of 
Aug. 27, 1861, both show a flexible follower capable of keeping by 
Inuous pressure a column of headless nails erect In a nailway 


or trough, and permitting the foremost nail to be picked off when 
wanted, without allowing the irregular and uncertain operation 
described in page 33, lines 9-21, of Mr. Renwick’s answer. Ma- 
chines had also been invented and patented by Knowlton, myself, 
ind others for handling headless, prismatic nails, or those shaped 
Ke i. common b ard nal! without il head 

\ LO tall difhieulty which Mr. Renwick cL} yp) ehends 1n the opera- 
ion of the spring 91 pickel i?. [| notice two features, the first of 
which, 1 lating to the im] rting Ol motiol to it, | have already 


brit ft 
’ ‘ . 
iinded ton the answer to the previous nite ogvutory : the seeond, 


with regard to its performance of the duty required of it, I will now 


: 


Boston, April lo, 1882 
me of the McKay and Fairfield invention a device which 
is now sometimes called'a picker, and sometimes a separator, was 
well known. ‘This device was of the nature of a wedge, and oper- 
uted to push a nail, screw blank, or pin from receptacles or nail- 
be, or other device, LO be further operated Upor. This 
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GORDON MCKAY ET AL., &¢C.. VS. EDMUND M. STOWE ET AT... O65 
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{ divivs ed to : Hemme an ncorrect sti ment, ieccarding to the 
OmMmpila ints understanding ol Mi lLloadley's testimony } 
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anism controlled by the rise and fall of the nail tube when the 
tock varies 11) thickne ss, and whic! AcLS LO give a variable motion 
o the carrier, In accordance with the varying thickness of the 
Ans see nothing in the defendants itt hine that acts autoniat- 
| l o determine — lengt hy of nail sha | be usec. while the 
ichinery and the mechanism inquired about In plaintiffs’ machine 
$s tO a itomatically det ermine which length of nail shall be used. 
Ant ci i ndants’ machine the determination he to which nal snall 
SOU is made by thai operator 
(ross-int > \W il] you stute b) lefly, bv t Lters, for example the 
pa — f Mm posing thie tiie hanism b y which the variable motion oft 
| ti le to econtorm to x. thickness of the stock at the 
vhere the nail ts to be driven ? - 
Ans. J, &, 0, 2%, 2%6; @ and &; &. ' 


’ . } ’ ; 
(‘ross-int. 19. It seems to me that you should have answere le. f. 
, Be | : 4 ft. = = 2 a* /? cc d* f 4 j /? nv 


. ’ , ’ » Wy $ n*, oO”, and y*. 
ven without Including the mechanism which enables the picker 
‘and thin eylinder with the slit g* to operate at variable positions. 
Please reconsider the matter and state whether you haven't 
7 omitted several parts which are strictly essential in the mech- 
iLnism DY means of which thickness of the stock controls the 
ti d its adjuncts 
\ns. As I understand the question a piece of leather being under 
the motion of the part ol the carrier f inquired of is the 
tion which makes to ro LO the proper rec ptacle. If hy under- 
correct think I have hares tin pieces, 
.] nt. ZU. in youl testimony you Sii\ that the natural jar of 
the machine when running Is sufficient for a certain purpose and 
| lOW this TI m es tel se LEED pL ny. vs | understand you 
Liat | lLnave een the machine deseribed in YVOUP Fetssue running 
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onsider that part of vour answer and state whether vou 


Mm Lilidit rstood that Vou evel had seen one of these machines 
,7 | 

) shee a | shad 

AN L fia nevi SCClL eXACLIYV§ Lite icnine deseribed nn the 
issue running, but I have seen machines having the same kind of 
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ceptacles where the jar of the machin operated In that way effect- 


Cross-int. 21. As | understand your deposition you think it essen- 


} } , 4] ' non , | | vr | he ' 
lai that the transterrer marked @, lt airtield lux hibi t No. ] i, must have 
} ‘ ’ as 
; ne moton, SO as tO DI r Lie recess e! Into reiation 
' icy ? «) A yyeRVt ‘ - + | 7 ¢) line with the nall 
H ' if i< . ( cl bietil till ; Vii ; ; eae i ' i ici 
s | . | ] Seats oe . | ‘ y : ’ . I a } 
he nail may be driven: do vou believe that the defend- 
; > ’ : ke . 
LS | chine would not be SUDSLANLIALLY tbe same as the machine 


° y " . ‘ 
CSC] ed in vour reissue ll the transierrer were fixed with Its recess 
L! lt) nail Lube And the driver and tli receptacles prop- 
| so that ¢ ither could | » Drought into proper relation 


hn that recess e* at the sieeudaed ‘th operator ¢ 


Obiected to, because the assumption in the question as to the tes- 
mony of the witness is, according to the complainants’ understand- 
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COMPLAINANTS Exuips:t No. 1. 


United States, reissue No. 7014, granted to 


Lett rs pal nt of the 
lairtield, of boston. 


Gordon Mckay, of Cambridge, and H idley P 
Massachust LL, assignors LO Gordon Mekay 


h VOLS and Shoe Ss. 


Tin yroverment MY Nailing Machin if} 
ification forming part of letters patent No. 155,962, dated Oc- 


NO ~OL4 clits \| irch Zod, IS76: applica- 


tober 15, 1874: reissu 


tk IL INA Concer 
, ° ‘ ; ’ , yy 
i> i that we, Gordon Melk | Lambridage, Middlesex 
. " . — 1] i " i . . i? . P . 
liladley P. Fairfield, of Boston. Suffolk county. all in 
* \lassachusetts. have Wnvented Ccrtaln lmMprovements 1n 
} } 1} 
- ind we ado hereby a re that the following 
’ ' ’ " eeever . sy 
c" Oli WIL Lne Grawlhe ucecohipalry and torm 
} » " " 
spe ICUALIOL. IS Aa GeSCTIDLION our 1nvention sumecient 
; : 
| o > 
~s SKTLIeCd In Tie . Be 1] ’ ‘ 
‘ , 4 Ft = 
i] C Pali USed ll UALLING ine ies has usually peeh cut 
ne to i ength rt jul red LUICK«L.eSs Ol the par- 
LO f I ted DY IL, SUCH 1 yr sometimes cut [rom 
" ey ’ , ; i, " a... .¥ . ~~ 15] 
L cr kKOous WITe alld SOTMeCLIINNGCS ITOTh u MUOUS OT ripbbon-iike 
} } ’ >} 

» + th ri, ’ + yursaPi? . oe P . . 2 _ 7. . . wey) 
plat n the present invention the nails are formed of different 
: ’ . . , , 

- 3 —— ‘ ; . ‘% . e . 
Cn Lis I rio entering the machine, a | WILN O] without heads, 
. . ; : ’ . ' ’ 
Ltidi a | iced Ih separate receptacies at ached to the machine, trom 
‘ 
} . ’ 

' icy are transierred to position to be ariven, and the 
| ‘ " . ’ } Bn @ , > ’ ' 5 -: 
LU soie ana Upper are united DV nt istenings, each COTTCS- 

+] ; t | : ; | —s 
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i ' ’ ’ ’ . y ta wi ) ' ry ; *) | 
t} ~ y « Pitvili Tet? ISiSts pt mia rity ' PoIimMALIoON. it} L tiectii* 
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Lit? ' ' <4 | WILT} ILS I} 11] | ae | I : ‘} Tei i recepta ‘ee 
| | | > 
LWoO a »] Wanted to recelve And SUD! reite nuiis O11 diif- 
e'y’e ‘ 4. i) ra) Ie is i} it} (Liters 4 ’ * | Liye wt ¢ be k secord- 
rit? LO . (r| ) oO} nAll required 
‘| ; +} hae | ’ ; '% | shy lay +] 
Ait I 2 represents Lit 1) i i Piiat \\ biCil aires i\ 
‘ e 
Crnvodies Lhe Organization ind «a ) ition emovoracihg 
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berit ’ ) 
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|. t ) 
Le d then | nstitute the stationary 

framew | yachine an } suitable stationary bear- 
lial? it irty\ resila th »driving-bar d@ works within thi tube 
x tend ough tl i} lates, and is provided at its lower end 
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DOLTOM Ora level bY a sultable rod ‘| 1s level h) is ILS ful rudd 
Atl its uppel Clit as seen at a and eLweel its uper end mad the rod 
z It has il pin or roll extending into a cam-groove, 6”, in one fae ora 
cam-wheel, c, fixed on thi driving shat The chain vheel Is made 
with a groove and flanges that allow the chain to slip vertically with- 

as, may be Us cl LO keep the 


Inning off the wheel, and a guide, 
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[LERWIN AND 
STORROW, 

For the Plaintiffs 
THURSTON ANbD 
MAYNADIER, 

hor thre De fendants. 


the United States 
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the record of said circuit 
/., trustees, complainants, 
lately determined in said 
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tember, A. D. 1883, and of the Inds pendence of the United States 
the one hundred and eighth. 


i [Seal of the Circuit Court, Massacl | 
~ JOHN G. STETSON, Clerk. 
130 Bond to Party On Appeal. ; 
Know all men by these presents that we, Gordon McKay and “Ke 


James W. brooks, both of Cambridge, in the district of Massa- 
chusetts, trustees of the Mckay Metallic Fastening Association, as 
principals, and Albert Van Wagener and Nathaniel 8, Hotchkiss, 
both of Boston, in said district, as sureties, are held and firmly 
‘bound unto Edmund M. Stowe, Charles C. Bills, and Richard S. 
Whitney, all of Hudson, in said district, in the full and just sum of 
five hundred dollars, to be paid to the said Edmund M. Stowe, Charles 
C. Bills, and Richard 8S. Whitney, their certain atturney, executors, 
administrators, or assigns; to which payment well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated the second day of July, in the 
year of our Lord one thousand elght hundred and elghty-three. Pp 


Whereas lately at a circuit court of the United States within and 
for the district of Massachusetts, in a suit in equity depending 
in said court between said Gordon Mckay and James W. Brooks, 
trustees as aforesaid, complainants, andthe said Edmund M. Stowe, a 
Charles C. Bills, and Richard S. Whituey, defendants, decree was 
rendered against the said complainants, and the said complainants 
having obtained an appeal to remove the said cause to the Supreme 
Court of the United States to reverse the decree in the aforesaid 
suit and a citation directed to the said — citing and admonishing 
them to be and appear at a Supreme Court of the United States to 
be holden at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
complainants shall prosecute their said appeal to effect and answer 
all damages and costs if they fail to make their plea good, then the 
above obligation to be null and void ; otherwise to remain in full 
force and virtue. 


GORDON McKAY. Trustee. 


By F. F. STANLEY, Attorney. LL. s. | 
JAMES W. BROOKS. Trustee. LL. 8. 
A. VAN WAGENER. Lt S.. 

I 


N. S. HOTCHKISS. 


Signed, sealed, and delivered in presence of— 


EDW’D P. HURD. 


Approved : 
JOHN LOWELL, 
Oireurt Judge. 


«~ 


A true copy of the bond taken by the judge at the time of allow- 
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ny the appeal named in said bond, which bond is on file in the 
ottice of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts 
Attest JOHN G. STETSON. 
f lerk bi NS. iM U.. Mass. Dist. 
kndorsed on cover: Massachusetts C. C. U.S. No. 365. 


Ly 7 


Gordon 
\ickay and James W. Bro ks, trustees of the Mckay Metallic F'asten- 
ing Association, appellants, vs. Edmund M. Stowe, Charles .C. Bills, 
and’ Richard 8. Whitney. Filed 8th October, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
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HUGH T. MURRAY ET AL. VS. JAMES K. PARDEE. 1 
l Statement on Appeal. 


In the District Court, Second Judicial District, Deer Lodge County, 
Montana Territory. 


JAMES K. ParbDEEr, Plaintiff, 
US. 
Hucu T. Murray, James E. Durrer, Henry ScHNEPEL, and JosIaHn 
M. Merrity, Defendants. 


Said action was tried at the April term of said court, 1880, on the 
complaint of plaintiff, separate answer of defendants Murray and 
Durfee, and of defendant- Merrill and Schneple, and the replication 
of plaintiff thereto, and the supplemental complaint of plaintiff, and 
which was demurred to by said defendants, and demurrer over- 
ruled, and the answer of defendants Murray and Durfee thereto, 
and which said pleadings are in words and figures as follows, to wit: 


9 In the District Court of the 2nd Judicial District, in & for the 
County of Deer Lodge, Montana Territory. 


JAMES K. PARDEE, Plaintiffs, 
Us. 
Huca T. Murray, James E. Durres, Jostan M. Merrity, and 
Henry ScHNEPLE, Defendants. 


Now comes the above-named plaintiff and complains to this hon- 
orable court of the above-named defendants, and, for cause of action, 
shows: That on or about the 9th day of August, A. D. 1879, he was 
in the quiet and peaceable possession of the following-described 
mining ground, to wit: that piece or parcel of ground containing 
three and twenty-five one-hundre-th (3.25) acres, being known in 
the United States land office at Helena, Montana Territory, as 
mineral entry number one hundred and four (104) and numbered 
by the surveyor general of said Territory as lot No. thirty-eight 
(38), situate in township seven (7) north, of range thirteen (13) 


west, of the — principal meridian, in the Flint Creek mining 
3 district, in the county of Deer Lodge, Montana Territory, and 


bounded as follows, to wit: Commencing at a limestone marked 
No. 1, thence north 35 degrees west 600 feet to a limestone marked 
No. 2; thence north 55 degrees east 118 feet to a limestone marked 
No. 3; thence south 35 degrees east 600 feet to a limestone marked 
No. 4; thence south 35 degrees east 600 feet to a granite marked No. 
5; thence south 55 degrees west 118 feet to a granite marked No. 6; 
thence north 35 degrees west 600 feet to the place of beginning, said 
mining ground being being gencrally known as the Salmon and 
Cliff Extension mining ground, situate near the town of Phillips- 
burg, in the said county of Deer Lodge, Territory of Montana. 
That on the aforesaid day, while plaintiff was so in the quiet and 
peaceable possession of said mining ground, the above-named de- 
fendants entered upon the same without plaintiff’s consent and dug 
out certain ore therein contained and carried the same away and 
converted the same to their own use, and still continue to enter upon 
J—152 
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said mining ground from that day to this and to extract 
} valuable ore therefrom and carry the same away and convert 

the Same to their own use, to the damage of plaintiff in the 
sum of twenty thousand dollars; that defendants have dug out of 
said mine and carried away therefrom and converted the same LO 
their own use about one hundred tons of ore since the date aforesaid, 
of the value of one hundred dollars per ton, and are continuing to 
extract said ore from said mine at the rate of nifteen tons per day, 
which is of the aforesaid value of one hundred dollars per ton. 
W herefore plaintiff asks judgme hit against the sald defendants for 
the sum of thirty thousand dollars and their costs of suit herein ex- 
pended. 

And plaintiff, for a further and separate cause of action, with a 
ew of attaining equitable relief, shows that on the said 9th day 
of August, A. D. 1879. he was In tae quiet and peaceable possession 
and entitled to the possession of the following-described mining 
ground, containing 5.25 acres, being known in the United States 
land office at Helena, Montana Territory, as mineral entry No. 104, 

‘and numbered by the surveyor general of Montana Territory 
5 as lot No. 38, embracing a portion of township No. 7 north, 

of range 13 west, of the — principal meridian, in the Flint 
Creek mining district, Deer Lodge county, Montana Territory. Said 
mining ground is generally known as the Salmon & Cliff Extension 
mine, near the town of Phillipsburg, in said county and Territory, 
end is bounded as follows, to wit: Commencing at a limestone 
marked No. 1, thence north 35 degrees east GOO feet to a limestone 
marked No. 2; thence north 55 degrees east to a limestone marked 
No. 3, 118 feet: thence south 35 degrees east GOO feet to a limestone 
marked No. 4; thence south 35 degrees east 600 feet to a granite 
marked No. 5: thence south 55 degrees west 115 feet to a granite 
marked No. 6;.thence north 35 degrees west 600 feet to the place ot 
beginulng. These boundaries are set forth according to the oflicial 
survey of the said ground by the surveyor general of Montana Ter- 
ritory; that on the said 9th day of August, A. D. 1879, the said de- 
fendants entered upon said mining ground and extracted and car- 

ried away from the same large bodies of valuable ore, and 
6 continue from that time to this so to do. and threaten to con- 

tinue so to do in the future, to the damage of plaintiff in a 
large amount, to wit, in the sum of thirty thousand dollars, and by 
the means aforesaid are taking and carrying away the substance of 
the estate of plaintiff, to wit, the.rock, quartz, and mineral deposits 
therein, to his great and irreparable injury; that, unless restrained 
by the order of this court, these said defendants will continue to 
carry away said ore and quartz, to his damage in a very large sum 
of money; that the said defendants are not worth sufficient property 
to respond to him in for the wrongs and trespasses aforesaid and 
which will accrue if defendants continue to mine as aforesaid. 
Wherefore plaintiff prays that pending this action an injunction 
may issue restraining the said defendants from working said min- 
ing ground and extracting the ore and valuable mineral deposits 
therein contained, and that he may have an injunction enjoining 
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them forever entering upon or mining or extracting ore or other 
deposits from said mining ground, and that he may have judgment 
for his costs herein expended and for such other and further 
7 relief as may be Just and equitable in the premises. 
HIRAM KNOWLES, 
Alt’y for Plaintiff. 


TERRITORY OF MONTANA, | 
County of Deer Lodge, } 


am 


James K. Pardee, being first duly sworn, on oath doth depose and 
say that he has heard the foregoing complaint read and knows the 
COntLeCHLS thereof, and that the Siiliiec Is true ot his OW) knowledge, 
except us to those matters therein stated Ol} information and belief, 
and that as to those matters he believes it to be true. 


JAMES K. PARDEE. 


Subseribed and sworn to before bile this thie 23d day of August, 
A. D. 1879. | 
J. A. QUINN, 
‘Justice of the Pi amce. 


‘ In the District Court, Second Judicial District, Deer Lodge 
County, Montana Territory. 


JAMES K. ParbDeEEr, Plaintiff, 
i's. 
Hucu T. Murray. JAMes E. Durrer, Jostaun M. MERRILL, and 
HeNRY SCHNEPEL, Defendants. 


Now come said defendants, said Murray & Durfee, and for their 
separate answer to plaintiff’s complaint on file in said cause and in 
answer to the first cause of action therein stated deny, upon informa- 
tion and belief, that said plaintiff ever was in the possession of the 
property described in his complaint, or any part thereof: deny that 
they, either by themselves or In conjunction with said defendants 
Merrill and Schnepel, at any time entered upon any part of said lode 
described in plaintiff’s complaint, or dug out any ore therefrom, or 
carried any ore away therefrom, or converted any ore from said 

mine to their OWlh use, or that thev have damaged plaintiff 

9 in any sum by reason of the taking of any ore; deny that 
since the 9th day of August, 1879, they, these defendants, 

have dug out of said mine deseribed In plaintifi s complaint LOO 
tons of ore, or any other amount, or that any ore from any mine 
dug out by defendants is worth $100.00 per ton, or that they have 
taken 15 tons per day, or any other amount, of ore ‘rom said mine. 
2nd. For answer to plaintifl ’s second and « quitable cause of action, 
these defendants d hy ou information and belief that on the 9th 
day of August, IS7Y, or at any other time, plaintiff Was in the pos- 
session of said mine deseribed in his complaint, Orany part thereof, 
or that he was ever entitled to the possession of the Same ; deny that 
on the 9th day of August, 1879, or at any other time, these defend- 
ants or either of them entered upon said mining ground described 
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in plaintiff’s complaint, or any part thereof, or extracted or carried 
away from the same any ore whatever, or that they threaten so to 
do in the future; or that by reason of any acts of these defendants 

plaintiff has been or will be damaged in any sum whatever; 
10 or that they are taking or carrying away the substance of 

said mine or estate, or any rock, quartz, or mineral deposits; 
or that they have done or threaten to do plaintiff or said Salmon 
mine any damage whatever, and deny that unless restrained by the 
order of this honorable court they will carry away from said mine 
in plaintiff’s complaint described any ore or quartz whatever, or 
that plaintiff will be damaged in any sum whatever. Defendants 
aver that they are worth and own sufficient property to respond to 
plaintiff in any damages that may accrue to him by reason of any 
act of these defendants to said mine. 

Defendants, for further answer to both of said causes of action, 
allege that they now own, and have ever since the month of Febru- 
ary, 1875, owned, and have ever since said date been and now are 
in the actual, peaceable possession of, those certain lode- or veins, 
bearing silver and other metals, situated and being in said Flint 
Creek mining district, Deer Lodge county, Montana Territory, and 

known, and in said month of February, 1875, recorded in the 
11 books of record of quartz lodes of said Deer Lodge county, as 

the Sharktown lode and the Scratchawl lode, and that said 
Sharktown lode lies on the easterly side of and adjoining said Salmon 
and Cliff Extension lode, and that said Scratchaw!] lode lies and ex- 
tends across said lodes above named at nearly right angles and runs 
in an easterly and westerly direction; that these defendants have 
never worked or mined within the limits or boundaries of said Salmon 
and Cliff Extension lodes, or on the said mines or any part thereof, 
but that they have ever since said month of February, 1875, continu- 
ously worked on said Sharktown and Scratch Awl lodes, and have 
ever been in the actual, quiet, and peaceable possession thereof since 
said date; and that ever since said 9th day of August, 1879, these 
defendants have been working on the same mine, and in the same 
part thereof, where they have been working since said year of 1875, 
and have so worked these same mines said time uninterruptadly by 

the claimants of said Salmon and Cliff Extension mines; that 
12 during the entire time that these defendants have been so 

working said mines since said year of 1875 the claimants of 
said Salmon and Clitf Extension mines have had knowledge thereof 
at all times; and that they, said claimants of said Salmon and Cliff 
Extension mines, to wit, one Holland and one Estell, well knew that 
they, these defendants, were so working said mines and knew that 
they, defendants, were working where they have been working since 
the 9th day of August, 1879, und made no objection to such working 
or claim to said property till about the month of July, 1878, and that 
prior to said date these defendants had expended on said mines, 
and part thereof now occupied and being worked by these defend- 
ants about the sum of $28,000.00; and that since said date, said 
month of July, 1878, these defendants have expended on said mines 
and part thereof now being worked by them about the sum of 
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$17,000.00 opening and developing the same; and that the said 
claimants of said Salmon and Cliff Extension taines and said plaintiff 

have at all times had knowledge of said facts of such working 
13 and developing, and made no objection thereto, and made no 

claim to the said premises so possessed and worked by these 
defendants until about the time this action was commenced ; that, 
as will fully appear by the answer of said defendants, said Schnepel 
and Merrill, on the 6th day of August, 1879, said defendant Merrill 
was appointed, by order of the above-entitled court, a receiver in an 
action brought by said Schnepel against these defendants in said 
court for the foreciosure of a mortgage, for the purpose of working 
said mine so worked and poss ssed by these defendants, and to keep 
and retain the proceeds thereof, subject Lo the order of suid court, 
and to account to said court therefor; and that under and by virtue 
of and authority of said order said defendant, said Merrill, on the 
Sth day of August, 1879, took possession of said mine as such re- 
ceiver, and has ever since said date so held the same and is now so 
working the same as such receiver, all of which facts said plaintiff 

well knew at the time this said action was commenced by 
14 him, plaintiff. Wherefore defendants, having fully answered, 

pray judgment for their costs expended. 

J. C. ROBINSON & 
CHUMASERO & CHADWICK, 
Altorneys for Defendants. 


Tre: arrory oF MontTANa, | 
, ss: 
Deer Lodge County, j 


Hugh T. Murray and James E. Durfee, being duly sworn, say on 
oath, each for himself, that he is one of the defendants named in 
the foregoing answer and has heard read the same and knows the 
contents thereof, and that the same and the faets therein stated are 
true of his own knowledge. 

JAMES E. DURFEE. 
H. T. MURRAY. 


Subscribed and sworn to before me this 25th day of August, 1879. 
J. C. ROBINSON, 
Notary Public. 


15 In the District Court of the Territory of Montana of the 
Second Judicial District in and for the County of Deer 
Lodge, said Territory. 


JAMES K. PArRbEEr, Plaintiff, 
is. 
Hiucu T. Morray, JAmMes E. Durrer, Jostan M. Merrie, and 
Henry Scunerer, Defendants. 


Now come the above-named defendants, Josiah M. Merrill and 
Henry Schnepel, and, for their separate answer to the complaint of 
the above-named plaintiff on file in the above-entitled cause, den; 
that either by themselves or in conjunction with the above-named 
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defendants, Hugh T. Murray and James E. Durfee, at any time en- 
tered upon any part of the lode described in the aforesaid complaint, 
or dug out any ore therefrom, or carried any ore away therefrom, 
or con verted any ore from said mine to their own use, or that they 
have damaged the said plaintifl in the sum of twenty thou- 
16 sand dollars, as alleged in said complaint, or in any sum 
whatever, by reason of the taking away ol any ore or in any 
way whatever. The said defendants deny that since the ninth day 
of August, in the year A. D. eighteen hundred and seventy-nine, 
they, these said defendants, have « 
hundred tons of ore, or any other amount of ore, or that they have 


eT a : . 
ug out or tiie mine aforesaid one 


¢ 


i 7 Lo thie ir own use anv amount of ore since 


carried away OFf Cony 
the day last aforesaid 
Second. For an answer to the said plaintiff’s second and so-ealled 
equitable cause of action these aforesaid defendants, Merrill and 
Schnepel, deny, upon Information and belief, that upon the afore 
said ninth day of August, or at any other time, said plaintiff was 
in the possession of said mille ci scribed ll} said complaint, or of 
any part thereof, or that he was entitled to the possession of the 
same. These said defendants further deny that on said ninth day 
of August, A ). 1879, or at any other time, they or either of them 
entered upon said mining ground deseribed In said complaint 

17 or any part thereof, or extracted or carried away or con- 
Vi rted LO thie ir ownhhk USC any Ore whatever rom Sil iihe, 

or that they threatened so to do in the future, or that. by reason of 
any act- of these said de fendant 5, the pl untill has by Chr or will be 


are taking or carrying 


—"s 

—— 
- 

— 


damaged in any sum whatever, or tha \ 
away the substance of sald mine or estate, or any rock, quartz, or 
mineral deposits, or that they have done or threatened to do the 
plaintiff any damage what ver; and they di ny that, unless restrained 


by an order of this court, they will carry away ore or quartz from 


: , 


said mine, or that the plaintiff will be damaged by them in any sum. 
These defendants, for a further answer to both of said alleged causes 
ol action, allege, Upon information and belief, that the said defendants 
Murray and Durfee now own and since the month of February, in 
the year A. D). f ighteen hundred and seventy-five have OW! d and 
have been and How are 1D the actual and peaceable possession of 

those certain lodes or veins, bearing silver and other metals, 
18 situate, lying, and being in the Flint Creek mining district, 

Deer Lodge County, Montana Terrieory, and known, and in 
the said month of February, A. D. 1875, recorded in the books of 
records of quartz lodes of said Deer Lodge county, as the Sharktown 
lode and the Serateh A Ww] lode: and [ hat sald Shark town lode lies 
on the easterly side of and adjoining the Salmon and Cliff Ex- 
tension lodes deseribed in the complaint aforesaid; and that said 


Scratch A w] le de lie - and S x<tends “across sald lod ~ last aforesaid, 
and alt nearly right angles with sald loles. and ruls nD ee easterly 


and westerly direction. 

These defendants further allege, upon information and belief, that 
the defendants Murray and Durfee have never worked or mined 
within the limits and boundaries of said Salmon and Cliff Extension 
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lodes, Or Ol the said mines, or any part or parts thereof: nor have 
these defendants Merrill and Schnepel ~ any time so worked. 
These defendants further allege, upon information and belief, as 
follows: That the defendants aforesaid, Murray and Durfee, have 

ever since. sald month of February, A. D. 1875, con- 
1!) tinuously worked on said Sharktown and Serateh Awl lodes, 

and have ever been in the actual and peaceable possession 
thereof since said date, and that ever since said ninth day of August, 
A. D. 1879, said defendants, Murray & Durfee, have been working 
in the same mines and in the same parts thereof where they have 
been working since said month of February, A. D. 1875, and have 
so worked since said date uninterrupted by the claimants of said 
Salmon and Cliff Extension mines; that during the whole time that 
sald Murray and Durfee have been so working said mines, since said 
month of February, A. D. 1875, the claimants of said Salmon and 
Cliff Extension mines have had knowledge thereof at all times, and 
that said claimants, to wit, one Holland and one Estell, well knew 
that said Murray and Durfee were so working said mines, and knew 
that said Murray and Durfee were working where they have been 
working since said ninth Gay of August, A. D. 1879, and said claim- 
iuts made ho objection LO said working O] claim Lo said property 

until about the month of July, in the year A. D. 1878, and 
20 that prior to said date the said Murray and Durfee had ex- 

pended on the said Sharktown and Scratch Awl lodes and the 
parts how occupied and being work d by said defendants about the 
sum of twenty-eight thousand dollars, and since said month of July 
sald defendants have expended upon said mines and the parts now 
occupied by them and worked the sum of about seventeen thousand 
dollars in opening and developing the same, and that the aforesaid 
claimants of said Salmon and Cliff Extension lodes and the plaintiff 
herein have at all times had knowledge of the fact of said working 
and development, and that they or either of them made no objection 
thereto and made no claim to the said Sharktown and Seratch Aw! 
mines so possessed and worked by said Murray and Durfee until about 
the time that this action herein commenced. ‘The defendants further 
allege that on thesixth day of August, A. 1). is; f.an action was pending 

in this court, and ever since has been and 1s now so pending, 
2] wherein thesaid defendant, Henry Schnepel, is plaintiff, and the 

defendants herein, Hugh T. Murray and James E. Durfee, are 
defendants, and said action is for the purpose of foreclosing a mort- 
gage executed by said Murray and Durfee to said Schnepel upon th 


aforesaid Sharktown and Scratch Awl mines; that on said sixth day 
of August the judge of this court made an order appointing the de- 
fendant, Josiah M. Merrill, a receiver of the said property, and in 


pursuance of such order and under and by 
Merril] took possession of said property, “ll UG so took possession of 
all ore in the dump of said mine, and has so held the said mine and 
ores and property under and by virtue of said appointment as re- 
ceiver, and still still so holds the same; and that the ores and min- 
erals which the plaintiff herein allege s that the defendants herein 
have dug out, earried away, ana converted to their own use are the 


; direction thereof said 
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Ores and minerals which the said rFCCeLVEGT, Morrell. took possession 


i 
ove ’ Sa . *_ 
22 from said Scrateh Awl] 


, 
; 


eee Sharktown miles and not from 


t ‘ } ' > be . ’ . } : . 
Sunld Saimon and Cliff Kixtension mines that at the time ol 


4 @* > 4T ; 
ii knew oft the Appoint- 


> 5 ~ ee | *- : ; ; ° : 

ment of said receiver aforesaid and of 1S sald acts as recelver. 
Wherefore defendants pray that this action be dismissed witl 
eretiore (i¢*i¢ ndaAants pra i ree Li}IS cit Pil aft gismM1IsSse Wit i 


the commencement of this action thr plant 


costs. | 
J.C. ROBINSON « 
CHUMASERO & CHADWICK, 
Atty for Delendants 


TERRITORY OF MONTANA, |. 
County of Deer Lodg ; ' 8 


. a8 | i ee ~~ Peer “= . 
Josiah M. Merrill and Henry Schnepel, being duly sworn, sav upon 
; . 
. 1 ! : } } 
their daths that they are the defendants named in the loregoing 
. . ' : ' } si : } 4,1 ; 
answer: that they have heard-read said answer and know the con- 
oe ae" 

’ 4 ‘a | ‘ +sy ,«y 7 '} . ; t ® } ¢ : ’ ’ ’ ’ . _- 
Lents thereol, and that the tacts therein stated are true or thelr own 
1, ai P ae A ue : a oF 1] 
KnOW ieee pe, CXCCp as to those matters therein stated to be alleges 

. . ee ] } 

. > 9% : : ' ; : iy 7 ‘ <a “ 7: .ur Ate 
Upon Nnforniation and bellel, and as to those matters they Ly lieve 
; 
Liel LO I L] 


23 ee ee JOSIAH M. MERRILL. 
HENRY SCHNEPEL. 


’ -- , , : .) ] ‘ . 
sworn to and suseriped bpbetore me this 26th day ol August, A. 1). 


WILLIAM H. DeWITT, 
Notary Pr Alig. 


In the District Court, Seco: d Judicial District, in and for Deer Lodge 


Huan T. Murray et al., Defendants. 


Now comes the above-named plaintiff, and fora reply to the 
answer of the above-nam«¢ d defendants, Murray and Durfee. admits 
that the said defendants made some kind of a location of certain 
mining claims thev called the Serateh Awl and Sharktown mining 

claims, but denies that it has ever been demonstrated that 
24 there are any lodes or ledges in such location; denies that the 

said Scratch Awl lode, if there be any such, crosses that of 
the Salmon mine: denies that since the month of ebruary, 1875, 
the said defendants have continually worked on the said Sharktown 
and Scratch Aw! lodes, but avers that for the most of that time they 
have been working on the Salmon mine, claiming that it is either 
on one or the other of these ledges 

Plaintiff admits, upon information and _ belief, that Holland and 
Estell knew that the defendants, Murray and Durfee, were working 


of DV virtue of his AppomMtiment aforesaid. ana which cnoine 


—_——— = 


- , Ce hl * - LA hs . ~ . ‘ 
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where they now are on the saimon mine or in that vicinity since 
- 7 
; amen ; “ws ,: 7 ig ipl , 
the year 1875, but, upon information and.belief, denies that said 
. _ * - | . +] sa = ty ' +} . nol ’ a a | i] 
WOrk Was Gone WILTHOUL OD]eECLION On the part O| Sald O1njana ali 
. . . ’ ’ P « 1} + e 1} 
Kestell. but avers the macts to he Loabt tne Salad tI land Anda Kistel] ob- 
jected to defend : ! : ‘een 
lecter to defendants commencing’ work - KIDD thei shait and 
; y™ . ] } i | he . a. oe a. 
have frequently claimed that thes 1) —s were working on their 
J : . _ 5 : ? - * 1 an } : } : 
mine and should desist therefrom, although thev had no cer- 
Sr : } } F . , , : 
iJ Lain knowled 4 Lili | i ." > \ 3 is? OT) sald Swimon 
: ‘ - ; 
’ . , ‘ 
Trp itie and In the month ol hil roo, Gave said defendants 
+f? ’ i +} ’ a] . ’ . } yy i] 

a Written Novee tna Levy Would bold responsivie IOrTr ali ore 
a anal +] —. —_ 
taken Irom sald mine, delleving t! ne sal was tne Saimon mil 

}? nee : ’ i} 7 | ; ’ j we ’ ' ’ } i 
iilkitl if GeCHICS Liat pu) i Ff wil scl itl } : H ‘ C(emenaahites bei 
' . ' ; } : 1} 
CA Pehnaea mi Salad DIITT ne sum OL Lwel \ Ltnousand adoilars, or 
An ‘yt ’ 1)? TI ,? ay | 7 : a | ry} +} | 
<eu.ii \ Prearvel Stiliil t fei iri? ‘ , ' ' ss ‘ ‘ ais rLildi (Cif bhie’S Lila 
} +} + _ ’ : ’ i | . | » — 7% | 
Sirice Liiaci i iit "ch itd tat ‘ ‘i j 1 ' ‘ ‘ Jil sah ita Wine Line 
: 1 7 
Sumi of seventeen thnousanad dollars Ler sum thnan avdout 
i] +% , i | | 
iOul mouUsaAnad GO ‘i> 
7 + } } } ; 
Pla ; | | iVvVers | [ {ji i] i Liie Li] {j ié I (inns nave Dee) 
; ; ' ' 
WOTrKING i Salad 1 ne thev nave extras ereirom imarge quantil- 
; 
} } } } 
LIeS OF Valuabie Ssliver-bearing ore \\ CI ve converted to their 
» @ ; ‘ } | +} 4 r 
OWT) Fe Pe sete =i | i] ‘i bal ~ (} ' cic I i% i} \ Lilie cs Litecti ‘) 
. ¥ , , 
thie \\ 7 x (it it ()] "< ‘i ae ’ Thi | j . | (*T) irom “<i (j mie 
’ ’ ; ’ 7s 
some seven hundred tons oF ore \ ed bout sVU.UU per ton, 
Lv wT oe Ler. - UpDOoti PiIortit LEIO!} ‘i i ' i rt. Holland eLiitea I s- 
| 
, ‘ , fj 
Lé ] dic 11OOo CCl I LO (iets oe . x. 7 W iit rf it : Vi 
ame 
been Siiite ter , 
Denies, upon formation and b if y made no m 
i] +. : / ~ ; , . + 7 " \ -_ ‘% ‘ t < I ann . : , of 
Liat ) ‘ ' “cL iti ‘i it Cae t Lite +> i; ' +) riinA y ai i . cLi ij Pil ij i i Lid 
‘| | ’ i + | ] 
’ : | ' ’ s¥ % , " 
Upon Li ‘ CODLrUaPrS il iv‘ if] <4 ,' i a aa i . | iii (] th i] Lie : | 
» * a . * 
w hie re thi Salidi Gel iants were workInNge W (1 Lne Saimon ! 
, ’ > > 
althe uch toe h 1 110 POs Live KI yicecdyY i ict and th SiiiGd 
: 
} 1? 7 } . »} } : } 
defendants well knew that the said Hollan: nd Istell so claimed 
?. , 1 
irom frequent conversations Ww 1 Lnem upo suorect 
l? |; si ta tt + i a ¢ , ¢ ’ ' 7s | | +} ; ; 4 + ’ 
MLITILITT AVers LONAL 1L WAS NOL ¢ Linh ¢ Wri l”at the Works O} 
Murray ahiad Durfee were 1n tile SFAinMon mM f LNbli he connected 
} } ‘if . } ; } | 
said works DV a drift trom the DOtLom OT the ineime on the PuimMon, 
7+ | ? * - : - 4 ’ " 
: 5 sa % ; ;¥ ‘ ’ ¢ > ; +) ‘ , syF 
on the iolh day ol August \. D. i879. and that on the 40tnl Gay Ol 
- nth, | : , dings bare 
Said, DIOML 1 COUIMeHCeaG LIS A2ctlol: 
1] rpptitl , 7. let ley yy ' | ' Phat 
Laihh iil Admits | fil Sai (| tit i-ict ! CVC] WOrKet v\ i i 
Like external and Suriance pDounadaries of the Saimon mine, dul 
> iw . ' 4] 57 | . t| ‘| | " sf . +} ] j *) -_ } : 
Zé avers toabt veheath tne sald Suriace tti sald defendants hav 
, , + , 
VUCCTI WOrKINYG Upol Lne Salad Ball li lor a tong tim LO 
. } — 
wit. at intervals since LS75 
itt “—. a wenwned a " | T ening ; , | i - - ; 
Plain lll AGMILS that Josian \ Mier) i one ol the gderenaants 
~ ’ y - . 
herein. Wiis appointed a recelver lh the case >] Henry Schnepet 
: « 
oO ] i . oi j } } . ; 7 
said defendants, Murray & Durfee. to take charge of and work thi 
“ cin ma? foe 
Scratch Awl and Sharktown mines, DUt Dialntifi denies that he wis 
. ’ : 4 ; . x 3 | . | — = = 
eyer appointed hy eat eeteeia Ol Liiis POnOTraotE eourl LO take posst ~~ 
. } } ' } } 
sion of and work any portion of the Saimon ming 
? ® ne ] ° ~ : ’ 2 ‘| ] | —- } vl 
Plaintiff avers that under said appoilntme nt tne said \ errill nae 
taken Possession of a portion of the Salmon mine and is working. 
cy 132 
— OD da 
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and thnreatens to so continue to work, a portion or the Saimon mine. 


’ . } + } } ° - ] } 
Wherefore Dialntliti ASKS that the prayer of his compial it mav be 


wranrved 
HIRAM KNOWLES & THOS. L. NAPTON, 
ss jf So#4 
ALLLUTHEYS TU i Satiaal 
LT j } {}i Mo TAN / 
f ; iy ot DD) Ly ; 
. : , 
lami KK rare Live LpooOVe-Nnaliiie DIAM being rst 
’ . } ‘ | 
Zo qui \ 5 tog te OAL (iO j i j i \ Lisl at in. heard 
Live r 17 4 if | Pil | i at Content reo] 
and that the same is ot Bea ke re, excel) is to thos 
| ’ 
matters therein stated on OW ana I, al that as to thos 
matters hye believes | ay 
IAMES Kk. PARDEI 
sill C] head nd orn } } ts y) yO] 


GEORGE W. IRVINE, Clerk, 
By A. S. HIGGINS, 


PR ) ots 
2 ' if t 
aC PITTA Pit. 


] . . } } : ) ° ‘ . ; 
In the District Court. Second Judicial District. in & for Dee Lodge 
pee 
County, Montana ‘Territory 


J L\MES kK. PAI DEE, Plaint i 


Hucu T. Murray ef al., Defendants 


Now comesthe above-named plaintiff, James K. Pardee, and fora 

iy plication to the answer of defendants, Sehne yn land Merrill 

29 and denies that the said defendants and Murray and Durfee 

or Merrill andSchnepel have been working upon any mining 
claims known asthe Scratch Awl orSharktown mining claims. 

Denies that the said Murray and Durfee have been working on 

any such mining claims since the vear 1875. or at anv time during 


: 
that year, and up to the present time. 
rexy } ] * } ry — <* , 7Y 
Liat he acknowledges Lhat defendants. Murra\ and Durfee. made 


, 


some kind of a location of such mining claims, but plaintiff avers 
that it has never been demonstrated that there are any | 
lodes within the limits of such locations. 

Plaintiff admits that defendants, Murray and Durfee, have been 
working where they have been, or in that vicinity, since the year 
1875, but, upon information and belief, plaintiff denies that the 
former owners of the Salmon mine submitted to such working with- 


out objection, but, on the contrary, often objected to said defendants 


working wlhiere they were, believing them to be working on a por- 

tion of the Salmon mine, although they had no positive knowledge 
of that fact. 

ol) Plaintiff, upon information and belief, avers that the said 
defendants, Murray and Durfee, always denied that they were 


7 oo or 


>»... al 


a 
iD 
. 

Lith 
i 

1} 
TET 
st4 ; 
li)! 


work] 


Pre “. 
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{oT} 
; | 1) 
‘ 
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t ae 
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ne upon the Salmon mine, and 


parate mine. 


1} 
yv A ‘fee were on the Salmon 
‘ } " — | ’ ’ 
L. \ |) IS7 fo. by TULLLIY aarti 


| 
. 

thy byey ff rf \ 

wiat SPELT c?i Nii 


Irrayv and 


i 


; 
Loda 5 } 


the above-named 


Last. J » that 

ath doth depose and say that 
{ 

. ; . | i. . ‘ ; 

ication and knows the contents 


? ? 
His OW KNOW T dge. c 


: ia = 
nformation and belief. and tha 
7 
» Ty Tri 
} | . . . 
ed and sworn to before met 


Vs. 


his the 2nd 


JAMES K. PARDEE. 


1] 
always claimed to be working 


, ‘ 
:? | 


Dott 


that thie works of 
the 13th day of 


,* } 
incline on the Salmon 


lurfee sunk therein: that on the 
Ly Is Ld month hye COMM mMmeneced Ss ucLlioNn 
ntiff avers that neither Holland -or Estell, the former owners 
mine, knew with any certainty that the said Murray and 
were working on their mine, and that the first positive knowl- 
this fact was obtained when p! tiff connected the works on 
the said 13th day of Aug 
mae ies Loa the defendants hem have expended 
ik nm sald mine thie stim) OF fT hii eloht thousand dol] irs 
oO r to the month of July, 1875 inv greater sum than 
1 housand dollars, or tha Vi expended since that 
seventeen thous il (| dol i] I" rreater sum than four 
L «le i its 
pla tiff avers that during the time defendants have worked 
, vy bave extracted large bodies of ore from said mine 
il in value to the work they hay a rformed por said 
LGiINts that the defendat t. Josial Mi. Merrill, was ap- 
bv this court as a receiver in the case of Schnepel vs. Murray 
fee, now pending in this court, bi nies that the said re- 
pO ited TO 1 LK possession OO} | hahage any portion 
) Prine but avers thie raicts te al he wis iy] ommted 
rLtne SC! teh \wl LT Sha . 1) TRLIES ana ive rs the 
that in pursuance of such ap) ent he has taken pos- 
fa portion of the Salmon mine and is working the same,to 
ct Beiripta Ol this plaintiff. 
fore plaintiff asksthat the pray 


omplaint 
KNOWL 
PV's Alt 


© oranted. 
ks, 


IRAM 


Ji tt 


; 
* 


if, bei duly 
ead the fore- 
reof, und that the same 
itters ther 


rnatters 


ne first 


_ 


| “ol 
is cara I 


: " + ' 7?) 
LtOse lhhi Clli 
, 

I rnese he 


JAMES K. PARDEE 


2nd day of Sept A 1). 


W. IRVINE, Clerk, 
HIGGINS. Deputy 
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certain quartz lode, lead or vein, bearing silver and other metals, 


located and recorded 1) the book of records ol quartz odes of said 


‘ee r Lode County. Ik book J. on Pauee 1S thereof, on the 30th day 
of lanuary S15. AS the ™ Black mall lode.” and being 1 O00 linear 
+ 5 . ~ ] ; 


eet on and alon: said lode , and sixty feet vide, and located by said 
defendant. and for a more particular d of said lode refer- 
ence 1s hereby made to said record above named, with all rights, 
privil (Fes, and improvements Ol O] in any Was connected with or 
belonging LO said above deseribed Prope rty and all of which said 
property is situated and being in Flint Creek mining district, In 


lerritory: and which said mortgage 


‘ 
— 
. 
- 
~ 


os 


‘ 


’ 


nereto attached and marked — Exhibit _ - hereby made 
i] a part of this complaint; that said defendants, by the terms 
of said mortgage and therein and thereby agreed and under- 
took and promised, in case they failed to pay said note and sums 
therein named, and 1n case of action to foreclose said mortgage, or 
on the proceedings therein to enforce the same, to pay all additional 
sum as an attorney’s fee for such foreclosure, such as might be rea- 
sonable and just therefor, as might be adjudged by the court: that 
the sum of two hundred and fifty dollars is a reasonable attorney’s 
fee for the foreclosure and enforcement of said mortgage and plain- 
tiff ‘s riotlits aay I unde ¢ and Loat he, pla ntitl, has acreed with his 
said attorney on said sum and become liable to him for the same: 
that said defendants are now werking and mining said Sharktown 
and Seratch Awl! lodes. and extracting therefrom and mulling and 
working thi ore therefrom, and app.opriating the proceeds of 
. ° ' : 

such working to their own use, and are applying none of the 
Siiliit LO thie payment oO] sald debt above SET out. and that 
aar only Value sald lodes POSSCSS is the metals therein 

— ~ ¥ 


{2 contained, and which said metals are being so taken there- 


. ’ ; } " . . 
Irom by said derTendants 1H Salad WOrklng ana mining as alore- 


said by said defendants, and so appropriated by them as aforesaid ; 
and that said defendants are thereby exhausting and Im pairing the 
security of plaintiff for said demand and rendering said property 

. i . . 
of less value and that thie Ol i security plaintifl has for Sil de- 
mand is said property above described, and that said lode- other 


| ’ ’ | ‘ : ’ \ ' ’ . 

bhan sald lode ist named are of tittle value and undeveloped and 
securitv for said demand: and that said defendants have 
no othe proper or means than Loat abpove ad <eribed. ind that said 


tunnel is of no value except in connection with and fer the purpose 
of working said lode Wherefore plaintiff pravs judgment for 
said sum of five thousand four hundred and sixty-three & 5°; dol- 
lars ana Interest thie reon al thre rate o| two per cent per month from 
the 25th day of May, A. D. 1878, and the further sum of two hun- 
dred and fifty dollars for an attorney fee for the foreclosure 

73 of the said mortgage, to be included and form a part of said 
, } ] 


ment and cost of suit; and that a receiver may be ap- 
pointed to take charge and possession of the proceeds of said mine 

bv said defendants, and to account to the court therefor, 
and make such disbursements and disposition of such proceeds as 
may be ordered by said court 


I—132 


. 5 
so worked 
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And that said mort: rage be foreclosed. and that said mortg caged 
property be sold by the sheriff of said county, and the proceeds there- 
of app lied to the payment of said judgment to be obtained and costs 
of sale. and that said defendants be forever barred and foreclosed 
of all rights and —* therein save and except thé statutory right 
ol redemption, an IO] uch ither and further relief as to the court 
may seem meet in the Resovcer eng 
2. For other, further, and second cause of action, plaintiff tT alles 


~ 


oa 


that on the 17th day of January, 1879, at the town of Deer Li lo 
Montana ‘Territory, said defendants, for a valuable consideration, 
executed to plaintiff their promissory note, whe reby they 
74 promise to pay to plaintiff or order the sum of fourteen hun- 
dred and thirty-se ven & ivd dollars on or before the 25th day 
of May, 1879, with interest at two per cent. | per] month from date 
till paid, and which said note is in words and figures as follows, 
to wit: 
‘Deer LopGre, MONTANA TERRITORY, 
‘January 17, 1879 
“On or before the 25th day of May, A 1). 1879. we, or either of 
us, promise to pay Henry Schinepel or order fourteen hundred and 
thirty-seven ;*, dollars for value received, with interest thereon from 
date until paid ai the rate of two per cent. per month. 
‘ (Signed) HUGH T. MURRAY. 
“JAMES E. DURFEE.” 
That. said defendants have failed to pay said sum, or any part 
thereof, and that the same, both principal and interest. Is how wholly 
unpaid ; that to secure the prea y irae nt of said note said defendants, on 
said 17th day of January, A. D. [879, executed to this plaintiff their 
certain mortgage whereby ‘ they cenvevyed a deed for such security, 
all the property in said mortgage — ribed, and which is the 
10 same propert > as that described 1 sald mortgage set out In 
plaintiff’ S first Cau se of action ‘ist and deseribed i) sald 
first cause OF action, and LO which first Cause of action reference Is 
hereto mad ior a description of said property SO conveyed ana 
mortgage d as alors said, And which said mortgage Lo secure said note 
named in this second cause of action is hereto attached, marked Ex- 
hibit Bb, and is made a part of this complaint; that said defendants 
by the terms of suid mortgage and the rein and thereby adver d and 
se they failed to pay said note and 


— 


understood and promised in ¢ 
the sum therein named, ahd in case of any action to foreclose said 
mortgage or other | val proceedings to enforce the rights of plaintiff 
in the premises, to pay plaintiff such additional sum as an attorney’s 
fee therefor as LO the court should seem just end reasonable, not to 
exceed ten per cent. on the amount of said note and interest 
tiereon ; that the sum of one hundred dollars is a reasonable 
sum for sueh attorney’s fee for the foreclosure of said mortgage, 

and which said sum plaintiff has agreed with his attor- 
76 hey for and become hable to him for: that: said defend- 

ants are now working and mining said Sharktown and 
Scratch Aw! lodes and extracting and taking therefrom large quan- 
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tities and amount of ore and milling and working the same and 
appropriating the proceeds thereof to their own use and not paying 
any Portion ant reot to plaintiff Ol) suid Hore, and that said lodes are 
valuable OnLY ior the said metals which tne ore thereof contains, 
and that if said ores are taken from said lodes plaintiff’s security 
will thereby be impaired; that said lode- other than said ores last 
jaamed are undeveloped and of uncertain value, and that plaintiff 
las no security for said demand save and except said property de- 
scribed in said mortgage, and that said tunnel is of no value save 
and except for the purpose of working said nvin Wherefore plain- 
iff prays judgment for said sum of fourteen hundred and thirty- 
Sevell & +7 dollars anc brite rest thereon Irom thie 17th day ol Jan- 

uary. Is; at two | r cent per month and costs of suit and 
iu for said sum of one hundred dollars attorney's fee for the 

foreclosure of said mortgage and for a receiver to be appointed 


, 


bv the said court or judge thereof to take charge and possession of 
the proceeds of suid mine and to account and pay out and disburse 
the same as said court may order and direct: and that said mort- 
onge be foreclosed and said mortgaged property be sold by the 
sheriff of said county, and the proceeds of said sale be apphed to 
thie peavinre nt of any judgm ht plaintifl may obtain In this action 
hd COs) O| sale, ana that suid le fendants Ly forever barred ana 
fore f lost d Ol aly and all rights and equities LT} and LO said property, 
save and except the statutory right of redemption and for such other 
ana furtine , os liel us to the court iay seen mect in thre prem 1ses. 
Signed) J. C. ROBINSON, 

. Alt'y for Plaintiff. 


_ 


TERRITORY OF MONTANA, } 
f vi if | Dee Lodae. } 


llenry & hnepel, being duly SWoOrth, On oath Says that he Is the 

piaintill above named and has heard read the foregoing coMm- 

id Debi and knows the contents thereof, and that the facets 
erein stated are true of his own knowledge 


HENRY SCHNEPEL. 


a. 


Subseribed and sworn to before me this thirty-first dav of May. 


JOSIAH M. MERRILL, 
Notary Publie. 


, —_ : ] ; . . j . : 

An order of sale in sume ease. which 18 as tollows 

(} ' . S.J oe y Bi ' 

In the District Court, 2nd Judicial District, Deer Lodge 
County. Montana ‘Territ 


Hy VYRY SCHNEPEL. Plaint 
is 


Hecoun T. Murray & James E. Durrer, Defendants. 


Now comes the de it ndants above hamed and demurs to plaintifl S 
— ail } ' | . ae ror} 
complaint pberelh, and as grounds thereo! SST 1S 


l. That said complaint as to the first cause of action therein 
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act mpted to be set forth does not state facts sufficient to constitute 
a cause of action. 

: Z. That said complaint as to this second cause of action therein 
atl mpted to be set forth does not state facts sutheient to constitute 
a CAaAUSC of action Where fore a if ndants ask rudgmye nt tor thre i 
COSLS 

THOMAS L. NAPTON, 
Att'y for Defendants. 


trict Court of the Second Judicial District of the Terri- 
tory of Montana,in & for the County of Deer Lodge. Sep- 
tem be r ‘Lerm. A. |). is/%. 


Present: Hon. Wm. J. Galbraith, judge, presiding; George W. 
Irvine, clerk 


Now COTNCS ‘Lhos L Napton, lsq., counsel fo defendants, and 
withdraws the demurrer of def ndants and his appe arance as counsel 
therein. And now comes J. C. Robinson, Esq., counsel for plaintiff, 
and moves the eourt for il ar fault here In. and if appcarinye LO the 
court that the defendants 1 said CAUSE ly vine appeared by filing il 


; 
hs 


ee 7 i F ® 
demurrer LO thre complaint Ol plaintill and, DV His Counsel. Sala de- 


“nts having failed 
pearance, it is ordered 
S] that the default of the defendants, Hugh ‘T Murray and James 
Ke. Durfee. be, and the same Is hereby, entered herein. 
A true copy. 
Attest: GEO. W. IRVINE.,,. Clerk, 
By A. S. HIGGINS, Deputy.  * 


—— 
— me 
tg 
—s 
— 
~“ 


murrer having been withdrawn, an: 


: 


? ? 
to make answer or other or further ‘uy 


lor the District Court of the Second Judicial District of the Territory 
| 


of Montana, in and for the County of Deer Lodge 


Henry ScHNEPEL. Plaintiff. 
HuGcu T. Murray & James E. Durrer. Defendants 


lerritory of Montana to the sheriff of Deer Lodge 


The people of the 
county, Greetin 
Whereas on the llth dav of September, re 3 1IS79. the above- 

named plaintiff recovered a judgment and decree in the second 

lerritory of Montana, in and for the 
county of Deer Lodge. agaist Hugh T. Murray and James KE. Dur- 


: 


fee, defendants 1n al 


judicial district court of the 


in action wherein Henry Schnepel was the plain- 
tiff, and Hugh T. Murray and James FE. Durfee were the defendants 
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Re one , ] i] . — os . 
which said judgment and decree was thereafter regularly 


SZ entered at pave — Oo] judg ICT} Ol the records ot said 
’ ] | -. ‘* ; | " 4 
court. and 1s In words and figures following, to wit: 
' } } } } P : ] ‘ 
For the District Court. Second Judicial Distri ee] Lodge ( ounts 
\Niontana lerritor,s 
~ o , " 
Henry SCHNEPEL. Pla 
: , ‘ | + } # 
Htucu T. Murray & JAMes Ek. Durreer. Defendants 
J ; . 

\ta Co ir term ol said court, pecul nad holden at the court 
house of said county on the Ist day of Septe r, IS79, Honorabl 
William JJ Galbraith presiding- 

Said cause came regularly on tor heal : n the compiaint 
, . ’ > 3 ’ on “ : . , ; } «2 ] 
Lbbereln and said defendants having app red i said cause and filed 


murrer to said complaint, and said demurrer having been with- 
n and no further action or proceedings had by said defendants, 
and their default having been duly entered, and it appearing to the 
urt that there is now due and owing from said defendants 


83 to plaintiff on said promissory note set out in said complaint 


the sum of eight thousand eight hundred and fifty-three & 


' ; » 


’ i] » “le . : a ‘ ' . +] — fort] e : ’ 
oy Gollars, and, upon proof being made, the court further finds that 
; } = _* } ,* ' ; 7 . : ? 

the sum of three hundred and fifty dollars 1s reasonable amount 


ior an attornevs fee lh) foreclosin: Salad morte@uge set out 1 said 


| 7 / “ . " . ; w ’ : : 
complaint lherefore. on motior of J.C. Robinson, esa.. attorney for 


, ; 7 ’ 1 .* ’ ’ ‘ r . 
the plaintiff, it is ordered and adiudged that the plaintiff. Henry 
a . 


Soh rie | have and recover of said detend ts. Huoh  Nuorrayv 
ana James 2 Durfee, udement ror thie ul} Ot nine thousand LWO 


De ae ais i a | » . ; ’ ‘4 ~) .) _ ’ i , + : 
hundred and thre anc . dollars SI LUD l(t COSLS OT suit, taxed 
] | " i] . j » & 7 * niall . } : 

at thirty-seven and 44°. collars And itis tfurthe rdered, adjudged, 
: ’ } «gl ‘ ' : 4 ot . “r? . —« 

thick GAECTCeU nat Salad mortgages aescrived 1! piaintifi s complaint 

| } } +} p43 1 " ] 

be foreciosed, and that sald property lel deseribed. to wit, 


that certain quartz lead. lode. or vel earing silver and other 

} | } ‘ . ae ’ ; . 

ils. and known. designated. and recorded in the books of 
’ ’ t : : 

LrtZ iodes of “iL leer L_Louo COUTLYV. Mont Lrlil 


lerritory. by said Durfee. on the 5th day of January, 1875, in 
“te ee ; OC ran 
book fF of quartz lodes, page 2s is the Sharktown 
a ‘ ,) } } ,} 1 | thi li} } ' f } cl a | ay aid 
i eel ee ith WCIiLIY? } Cal ie Lith aiony sili 
] i : ] ~>™ ; ~ ’ : : ” . ] 
oat" Ana YZ) leet wide, and rO} nore particu ar dae- 
" -_ 4] + ’ : ] ~ * i " | . 
scription thereor reterence 1s here Vv mace SAla record “ouoyve 
v * 
naforrad | iso all th: tion of that bens whet smarts lade 
rererred to Liso all that portion Ol that oO tr Cervalhli quartz ode, 
" : : ’ » nee . . . oll . ‘ : ? 
lead, or vein bearing silver and other ms s and being known, 
designated, and recorded in the DOOKS Of record oO Quartz lodes of 
4B 
ot , } ;, ~)») ] } ’ _ Gry Re 
said Deer Lodge county on the 22nd day of June, 1867, as the 
" . ’ " ‘ . " 
Naveio lode, and being claim number one northwest and discovery 
» 2 : ' ’ } 
ClalMsS Oh SHIG 1ode also the other e« rtaihn quar? lode. lead. or Vell 
Bae } : 4 amen . ; bata 
bearing sliver and other metals, and Know designated, and a 
i ae } ] , } } ‘ _ . 4 
corded 1n the DOOKS OL records ol quartz hMocaes AvOVEe HAUMICd VV SUala 
;% - | ‘ | } , " : gaz - : ee. " " 
Durfee on the 19th day of January. 1875. on page 331 thereof as 
’ ! ; ’ ; - ' } 
the Scratch Awl lode. and being 1.500 linear feet on and along said 


: } vc 4 . } ‘ . > » set s — ; i eee ° " “y 
de and 312 feet wide, and for a mor particula adescription of said 


it. MURRAY ET Al 


Vs. 


IAMES K. PARDEE. 


} ] : wll ' — 
property reierence Is hereb made to sala record avove referred LO, 
i | ‘ , | ’ ‘ ° 
located by Dr. H. Crepin, and claim No. one, east of dis- 
» ; ‘ew j | l. a> ' : 
Se) COVeTY Cj l}) pPOoOcaLeaL DY Win Hlardenbrook : of adiscoevery 
: j t } ? : . — ; ] } ; i? 
humobver two, eust or adiscovery Cilalm Oh sald ode, located by 
: H. Brown, and all of which said al amed clai qf 
James . brown, and all of which sald above-named Cialis On Sal 
j ] ; ] i " ' + % is | las i 7 ' “7 | al ; 7 
mast-named iode wv my two hundred tmear feet oh and aqignuy sale 
ee 1 bei} 3 oo ae yer ond , 
hmoade ali WC | Lili CiM Lit | ndred treet cLISU Lihat certain Lune 
} ‘ 

; , , i . , : ‘ . " 6? ‘ ‘o 
run by said Mur and Durfee to tap and intersect said above- 
6 wa 4 er a 4 monte Lad } 
daescr)ved PauPrA LOM nye “Oo that other certain quartz lode, lead, 

1 
: - } 
Or vVelh, sttuat it} CS CGISLVIch, Ae DCATING sliver ana other 
, } : j . } } + 
metals, located and recorded in books of record of quartz lodes ol 
} P ( , 
sald Dee) Lodg Coul ili DO J, on pace ISS, on the 380th 
pat ) << 12° |? lad | hen 1 yh 
Gav OF JonUaATS bo¢Go iis at i) CK 1) tet und velneg yt) 
; - . ' ' ’ 1 ; \ 
lear feet on nd? ALOnSG s i I ALS re Wiitit ind 10 ited 
: . , , , - j : : ] 
by sald Murray PvUrte l} ‘) ul rand more particulal 
. : 

. . : } 
deseription of said lode 1 ) hereby made to said record 
? t Ta 1] TU | i ) i | ; ’ yf : ify . 
Lnereo!l, and child Gi ’ ( tj | ‘ i ~~, Oe aft i a PPT eS is SiouLict oct 

’ 
WW . , | - | } : 
and being in [lint Creek mining district, Deer Lodge county, Mon 
; ’ 7 
tuna lerritory Dna WIth all ements, rights, and priyv- 
] , | . mas } 

St) eves Ol) O Wii\ Lis LO Or any OF said proper 

above (TOS! pec ©] ipo} weieee nHerelLo rrysyt Sid riwove 

a 

: } j 2 } } a ' : } 
deser bed Propercs = Bei Tih =f) | | Silla COUNTS As ry iw 
. TT . € ’ ‘| ; i ya) ; sof +} " j ‘ = 1 } 
required iti iif <i 34 i + s/i PTR] i ‘ ii proces io ‘}] _ i‘ i Lif 

’ 
’ ° , 7 
Lye applied to toe pavinr | | Salad SUlL AbDOV: named ln) the aecret 

; | ‘ 

} } } } 
and costs of sal aba tie Ipius, 1 be deposited Wath tiie 
| ° } P } 
clerk of said court for the us ind Db Ol Said delendants, and 

} ’ ee 
1] thre Drocecds Lnereo}] Ly nsuincient vo ] Y & 1c Stliijls mwecd it) 

| 
a } ’ 4 ’ , ’ 
this decre that sald plammtill have CACCU nfior. such balance dus 
i ; 

} ; } ’ } } } ; | 

aiter such sat that said defendants Lgdil persons Claiming titi 
} } 

or any of sald property under them be morevel barred and tore 

‘ . . 

] vyand all siaht ar tos) t thay na t +] 
Cisse. Qi re \ flit ii} Pitriit ()i lif _. tiie (?it} si Vi £) i} CNCEeTI Lii¢ 
' 
statutory right of redemption, and 1n case of failure to redeem said 
’ > 7; rit will 1] | } el 1} : ‘f 
Propervy SAlGd SLCPIL Willi CX@CCU ih aie i tO SUCII }) ret) f Or pares 
‘ ‘ 
| » &- all | a Se . 5 * ? é . e 
Nordine salad shneriti s certineate of sal yt Sale Propel \ hit OT} 
rary {1 } tha | | " : \ es 1] \V ] ; 
bpp dad fLL IO Lii¢ ("if IK re | a iil \\ i hee L 1 Wi : | ‘Sssls 
a } pe ] } | | i] 
Sf cL tice Behe sic Parts Holdin ScLidi Cit (1 OF DIS VU! miee Will 
+ — 
He pul 11d 1g] 11} DOSSCSSIOT) »] . | prone rt. 
; 


seribed in sald 

’ ° ] 
suie aS 1n sald 
your report ol 


to the 


provisions of tl 


Wit hess the 


i: 


Lio 


mment an 
iu . 
wat 
‘ \\ | ii Liye 
OUP Frecel] 
‘ 


terms and require 


statute 1n 


n. Wm. J. 


} 
clerk « 
hereof 

nts of sg 


WM. J. GALBRATTH 


ana apply the proceeds of said 
: : _y 


wit (Je QO} Ne f / ( ourt. 


| ? 


revyY COTmManae cl ana 


Lit ana to sell the Drenlises de- 


‘ 
+ 


and provided. 
of said court, thie hand 


; 


ff 


mw 


/ ‘ 
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“hi; (path i I a 
ln the District Court. Second Judieia L) SLrict Deel Lodge County, 


Montana ‘Territors 


i> Ao ie 


Henry Scuonerec. Plaintiff, 
is 


Hucu T. Murray & James E. Durvrer, Defendants. 


TERRITORY OF Montana, Deer Lodge County 
I, J. M. Merrill, being duly sworn, savs on oath that he is th 
party named as receiver in said cause; that he will well and truly 


} 


discharge al] the duti Ss DY law Lid] Bead Ol} ham As such recelver LO 


the best of his knowledge and abili 


J. M. MERRILL, 


Subseribed and sworh to befor brie this 7th day oft Aucust, A. 1). 
1S79. 
J. A. QUINN, 
af hice of the Peace. 


’ 


v1 [In the District Court, Second Judicial District, Deer Lodg 
Co Luby, Montana Territory 


’ HenNrRY ScCHNEPEL, Plaintiff. 
et 


liven T. Murray and James E. Durrer, Defendants. 


Whereas the above-named plaintitt has commenced an action in 
said court against said defendants to foreclose a mortgage on the 
property hereinafter named, and has applied to the judge of said 
court for an order appointing a receiver to take charge of said mine 
and the proceeds thereof: and whereas said plaintiff and defendants 
have filed in said cause their stipulation for the appointment of 
such receiver, and that J. M. Merrill is so appointed : Now, there- 
fore, by authority of law and by virtue of such stipulation, and in 
accordance therewith, it is ordered that said J. M. Merrill be, and 
he is hereby, appointed a receiver to tak charge of the property de- 
scribed in plaintiff’s complaint and now being worked and mined 

by said defendant, and from which ores are being taken by 


92 them and being milled and worked and all ores taken there- 
from, and on the dump thereof, or at the mill where being 
worked, to wit: Those certain quartz lodes or veins situated and ‘ 


being on Flint Creek mining district, in Deer Lodge county, Mon- 
tana Territory, and being that certain lode or vein known and re- 
corded in the books of reeords of quartz lodes of said county iS the 
Sharktown and Scratch Awl lodes, and also the Blackmail lode in 
said district. 

That said receiver is hereby ordered and directed to forthwith, 
and as soon as he shall have received a certified copy of this order, 


and shall have taken the oath required by law, proceed to take 


HUGH T. MURRAY ET AL. VS. JAMES K. PARDEE. oo 


charge of said property and to mine the same as and in the same 
way and manner as said defendants are now doing, and in like 
manner to mill the ore therefrom, and from such proceeds pay all 
expenses hecessary and incident thereto, and including the rent of 
the mill, and the proceeds thereof, over and above said expenses, 
keep and hold subject to the order of said court 
Dated Aug. 6. 1879. 
WM. J. GALBRAITH, 
Judge ond Judicial District. 


In District Court, Second Judicial District, Deer Lodge County, 
Montana ‘Territory. 


Henry ScHNEPEL, Plaintiff, 
iis 


Hvucn T. Murray & James E. Durrer, Defendants 


It appearing from the complaint on tile in the above-entitled 
action that said defendants are working and mining the property 
therein deserib d and conve rting and appropri iting the proceeds of 
said mine to their own use, and not applying any of the same to 
the prea yriie nit of sid mortevage debts. and that thr V have ho other 
means than said prope rty, and that said plaintifl Is entitled to have 
nm rec iv r appointed, iis prayed lor mn said complaint: It is there- 
fore ordered that said defendants be and appear before me, the under- 


’ 


f said court, on Saturday, the 9th day of August, 


signed, the judg 

1S79, at 10 o’clock a. m., to show cause, if a} the y have, why an 
order should not be made appointing a receiver to take charge 

Q4 of “é proceeds of said mines described in plaintiff’s com- 


plaint. 
The he aring of said INnatter will be at the chambers of said judge 
in the town and county of Deer Lodge, said Territory of Montana. 
Dated this 4th day of August, 1879. 
WILLIAM J. GALBRAITH, Judge. 


To all of which defendants ob) }ect, for the reason of irrelevancy 
and they are calculated to mislead and prejudice the jury, and which 
said objection was overruled by the court and all of said papers in- 
troduced in evidence. 

291. James E. Durfee, one of said defendants, was called and sworn 
as a witness on behalf of defendants, and was asked the following 
question: “What did you do in reference to the location of the 


} 


Seratch Aw! and Sharktown lod 5 § 


To which the plaintiff objected, and which objection was sustained 
by the court and said saline Cc xcepted LO bj the at fendants. 

29? Said witness Durfee testified that he was familiar with the 

eharacter of the mines in the Flint Creek mining district, 

95 where said mines in dispute 7s situated, and was then asked 

by his counsel to “state from your knowledge of quartz mines 


I—15Z 
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and the mines in‘that district if there are croppings of a vein run- 
ning east and west and crossing the Salmon vein.” 

To which plaintiff obj ected, and which objection was sustained by 
the court, and the ruling of the court was excepted to by the defend- 
ants. 

23. Said witness Durfee was asked by his counsel as follows: “State 
whether or not there Vas ore in the Stop ” refer! iy LO a stope of de- 
fendants in what they claimed as a if ad running east and west and 
across the Salmon Ve in and claim dl by 7 fendants as the Serateh 
Awl vein. 

To which sald question the plaintiff obj Cl d is being leading, and 
which said objection was sustained by the court, and which said 
ruling of the court was excepted to by the defendants. 

24. Said witness Durfee was asked by his counsel as follows: 

“State who for the past hive years has worked that mine” (referring 

to the premises where the trespass IS alleged to have been 
“Ht committed), “all east of a jr Dy nai ular line project d irom 
the turn-table.’ 


To which said question the plaintiff ob ected. ana which sald ob- 
jection was sustained by the court, and the said ruling of the court 
Was excepted to by the said che fendants. 

Said witness Durfee was by his counsel asked as follows 

‘Have defendants Murray and Durfee continuously worked the 
ground in which sald Lrespass 1s alleged LO have DECC committed 
since July, A. D. 1879? 


To which question the said plaintiff objected, and whit I said oOb- 
jection was sustained by the court, and the said ruling of the court 
was duly excepted to by the said defendants. 


26. ‘The said defendant Durfee, the witness under examination, 
while being so examined in chief by his attorney, was asked as follows: 
to wit: 

“ Had you any conversation with the plaintiff Pardee, in the fall 
of A. D. 1876, in reference to the location of the Sharktown and 
Scratchawl lodes? 

Which defendants’ attorney stated was for the purpose of 1m peach- 
ing the credibility of said Pardee as a witness, and which said 

question, for the purpose stated, was objected Lo by the said 
97 plaintiff as being upon a collateral matter, and which said 
objection was sustained by the court, and which said ruling 
of the court was then and there duly excepted to by the defendants 

27. Said witness Durfee was then asked as follows: 

“Ts there a lead running across the Salmon lead, east or west? 

Which said question was objected to by the plaintiff as being lead- 
ing, which said objection was sustained by the court, and which said 
ruling was duly excepted to by the defendants. 


28. J. M. Merrill, one of the defendants, was called, sworn, and 
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examined as a witness on the part of the defendants, and was asked 


by his attorney as follows: 
“While you was receiver how did Murray and Durfee work for 


you—as mployés ?’ 

Which said question was bv the plaints 
suld objection was sustained by the court 
irl thie reotli the said defendants duly cx 


" ’ 
‘| tPii 
\W 


Jones was introduced a 


bjected Lo. and which 
d to the ruling ot the 


'? 


d 
sworn and examined 


nial 
was asked as fol- 


as + 


20. Georg 
as a witness for the said defendants, and thereupon 
lows. to wit 

Which way does the ore in the Trout mine run ?” 
US Defendants’ counsel stated that ct of the testimony 
was to show that the ore in this dis runs east and west, 
t di the Scratch Awl lode. Plaintitf objected to the testi- 
y, and the objection was sustained by the court, and which said 
ruiines was duly excepted to by thre di fendants 
1) ee aT lants offered to prove Dv Thomas Coulter and 
Georce W. s what the Speckled ‘Trout, Pocahontas, Cliff, and 
t,| 3 whl I cLT'e in the Immed LL vicinity of the veln 
ist and west, and that the country rock through 
whicl ) runs north and -south, and that the formation of 
th f these veins is the same as of the vein in ques- 
purpose of showing the probab of the existence of 
a which defend ints call he Serateh Awl vein, and LO 
tion of the Seratch Awl vel | for the PuUPpPost of 
cross-ones running north and south are not prop- 
x puecSLION the plaintifl obiected, and which suld ob- 
et was sustained by the court, and which said ruling of the 
oul iereon was was duly excepted to by the defendants. 

Pe, > | Philip Cain Wis callea and S\\ rh wD thie defendants, 

d examined and testified that he knew where the Cliff Ex- 

tension shaft eut a vein running east and west, and was asked as 

‘Wh itions are thie re al the CTossilyv, av | LTh what direction 
do they run? 

7 } which cj Ue stion the plaintiff obi CLEC, cil the said objection 

was sustalbe d DV the Court, and thre said ruiing ol the court thereon 

S. 1) fendants uttorney stated 

ted from the wit- 


Wis duly « ACE pled LO by the defendant 
ect of the testimony soug 


| ] 
Civic 
af ] —— 

at the port 


eSS Was (oO show that 
: } 
\\ KIT) is eoonlzed cross-lead. 
cy " oy 
52 Said witness Cain stated that 
| y . . 
ned was bv thi dete ndants attorney 


what you saw 
pings at the Kstel| ? ” 


‘Stat 


Salmon crop 


ht to be elie 
the plaintiff had been 


\\ i i" 


he had been to the Estell lode. 
asked is follows: 


in reference to a lead running across the 


Lo which question the said plaintiff objected, and which objection 
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was sustained by the court, and which said 


] 
auly excepted 'O by th ce fendants 


ES K. PARDEE. 


ruling of the court was 


LOO 393d. Defendants called asa witness Thomas Ryan, whowas 


, . : | 
sworn and examined. and who testif 


the tunnel level of defendants. and who was 
asked LO stat whether or not, Wn his Opinion 


} 3 
traced the whole leneth of the tunnel level! 
vee , " . ‘ . . . 

lo which question the plaintifl objected, 
i 
was sustained r\ the COuUTL, ANG thie said ruil 


. ? , } — } ] , 
was duly excepted LO DV the delendants. 


cy } ~ f , . ’ 
o4. ( Onris Hart Wis SWOTT) Ldidd CAADIIINCU 


7 } } P . 
fendants. And WAS ASKed AS TOLLIOWS, LO WIT 


' : 
state whether or not there is a iead run 


tunnel lead.” 


lo which said question the plaintifl 
i 


tion was Ss om ear en by the eourt. al 7 t | ' 
was except ted t the defendants 
a. Hugh v. uss Ole of t hye (let na: 


e ’ ’ | 
amined as a WI! itne ss ior th gdefendants, und 


his attorney: 
‘Where did you first commence work 


lode v4 


a , : 
ned lO havilYg worked on 
b 


y cl f ndants’ counsel 
thi 


Ore which he had 


and the said objection 


ing of the court thereon 


, 
; 7 ’ . ¢ ’ 
ning east or west 1n thie 

7 
( far i? | t (| obies 
? 

Ssilci } yr QO] the cou | 
+ ’ ' " *? } 
Libs, Wal "\V\iil and Cr- 


} 1? 


was asked as follows by 


ing in the Seratch Awl 


10] W hich sald question was a I » by the plaintiff .& ind 


which said objection was sustained | 
said ruling of the court the defendants tl 
cepted. 

306. That said defendants, for the purpose 
done by thi mM, alli ced LO be ch Lie Spass, Was 


i] ] . F : ; 
bile ClHATACLE! oO} 


. . , 
claim located by them upon the surtace as th 


for the purpose of show Llig 


‘the court, and to which 
en and there duly ex- 


oft show Ino that the work 


. 
; 


possession : ind el hee icter 


of claim to the property und- which such work was done, inquired 


of their witnesses, Murray, a defendant in 
claimants to the praperty, as follows, to wit 


this case and one of the 


es . ’ . . ft. > j : | | | ‘ 
state wh a vou first commenced work In the Scratch Awl lead, 


’ 


‘at all; and under what claim of tit'e, if an 
she how we did vou continue such work, 
to the date of ti lle; 
his supplemental complaint. 


iC a 


lid Vou SO cCounmMence, 
and for how long pi rior 


‘ 
chase of the Sire by the plant tilt in 


W hich sald q Ue estions were sey rally and collective ly objected LO 


by the ») aintilf, and whic h sald ob} 
102 the court, and to which said ruling 
sald defendants t then & there du 


o7. Said witness Murray was asked by hi 
wit: 
“ How much money have you and Durf 


Aw! lode * 


Which said question was objected to by the plaintiff, and the said 


ctions were sustained by 
Ol the eourt thre reon the 


fo] lows, to 


O ¢ Xp) nae (| Ol) the Seratch 


+p 
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objection was sustained by the court, al 
court was then and there duly excepted 

38. For the purpose ol showing that 
the work complained of as a trespass, w 
daries and upon the lead they claimed 


asked said witness Murray as follows, v1 
6 ‘alled the Seratch Awl level. 


State where the level running east, 


is in reference to the surface location of 


To which said question the plaintil 
ction was sustained by the court. and w 
til thie Lime duly { xcepted LO by the 


ss 


{ 1] 
Is re nv woot Wall Ol bri i 
north and south ? 
} .oP 7 P 
lo wl i s i question the plainer objes 
| e ' } phase 
wis ned vbY Lhe court, and whieh 


° \ : ’ } 
SUSLALNING Silda oO ection was D\ the del 
’ 


ction was sustained bv the court 
, 

he said defendants at the time duly e) 

11. Said witness Murray was then as 


Lhe Ioliowlhne question. VIZ: 
' ’ : } oe 
What did vou do as to staking off 1 
LA? has ] . : . ] 
Wy fl1Ch) said ({UeSLION Was ASK 
¥ , j 4] , ‘ , oe . . 
LO4 Lob Lhe Gelenaants have been 1] 
title. and which said question W: 


’ ’ 
=. ; 
1134) Lie Salad | I 
ir O} 
{ C duly ex pted 


t2. Said defendants offered in evidet 


county, of the location of the Serate 


. 


the court in sustaining said objection the defendants 


id which said ruling of the 


LO by the defendants. 
thie =i defi ndants, in doing 


is working within the boun- 


“~ 


as the Seratch Aw! lead, ane 


the Serateh Awl loeation.” 


ibiected, and which said ob- 
hich said ruling of the court 


id defendants. 


d by his counsel as fol- 


ring wall of a vein running 


. I whieh said objection 
Sibi ruilny of the court 1n 
lants then and there duly 


¢*T) 


his counsel the following 


ot wall or a hanging wall be- 


il thy end of the tunnel 


jected, and which sald ob- 
to which ruling of the court 


d by defendants attorneys 


H ? ] ; | a 
ne scraten Awl lode‘ 


| it) thy purpose of proving 
nh possession under a claim of 


’ 


is Ooblected to by the plaintiff, 


objection was sustained by the court, to which said rul- 


at the 


Ce t} er eord of Deer Lodge 
h Awl lode and Sharktown 


- 


Which was objected to by the said plaintill, which said objection 


iS. For the purpose of showing that 


. ’ 


sion of the alleged trespass and before and 


was sustained by the court. and the ruling of the court in sustain- 


by cLiohn Was Dv the defendants ‘ut the time duly excepted 


at the time of the commis- 
i since said time they, 


» 
& 
a 
= 
| 
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] ] } , . - - ; aT — _ il . 
the defendants. were hn adaverse possession OF tiv pI eCniises, Salad Wilt 


By DrerENDANTS CouUNSEL: “State where, in reference to the sur- 
face Marion | Loe Sol i lod \"s worl san hil and \ucust 
AC LOC ALIOOTI UF Li hal ‘ ; i i; FN pik @eF LAL Y Atl a . 
1S79 

i 


a 5 , , . ° , , . 
Le) \ nd Which s j  plMmimMmtil objected to, a nad wi Tar 
, 
' 
: 


| . I ; ‘ ' , . , ’ , ‘ 
Sri pyIection WaS SUSLOINCCG OY Lilt COUTT which Sala ruling 
of the eourt ly SUSTAINING Ld ection was by the defendants a 


y 


l. ile \\ if ness \ lu ra Wis OASKeC Vv the attornevs tor thie sald 


, , ’ 
defendants the 1 OV" ( “ 
, : 
State what. li Y. @On rs i WIL liolland ind lustell. 
: i] } + i} 
(>) eP1LHe! ‘ay rie] ) ()] LO 1 i' PLkTLICUItit, ih re ier- 
. } 
ence to vou and WVurts ( ne Saimon, mine, ans l hye 
1 } } 
extent oF the 1ImM Its « { . Lhe east, 


,* . . * ’ ’ i 4 | 7 i}’ } . ' 
Which said question was obie o by the plaintiff. and which 


. , * . : . . } 
‘; 7 .% ’ ryaT i ‘ aay ' ‘ rytyeet ; } +i 
sid Ov TeCcCLION Was SUS i UV Uli i’t, a l which Sald ruling ot} 


the court In sustainn sald objection was by the defendants at the 


Lime a 


a 
—- 
- 
a“ 
a. 
a=. 


- * , ’ . ’ ’ . 
(5. Said witness Murray was the! sked by the attorney for the 


+ ; * 7 4 In on @ 1 ‘ <c ar ’ ’ ‘ wat j } . 7? I] ] 4 : 
stat \ve ' COmVers | TFid. t cit > 7a bictta Witt OLLLile iLiie 


kK ste] or e1bner ¢ iit Wil Were IT} trae possession of 
I 
" ’ ’ . ? 7 
LO6 LHe Saimon mine and Priol C bLime OF thelr CoOnVeyance to 
4+] misanmtaiy ar } } sat | fey . yo 1) : ly +L ’ 
ciit BPictiil ti, ChGTA ii PLA Liat ‘ ’ A LUITTITIICAICUGU WOPrPR VJ} ] | if 
I ‘ 
: ¥ 
i | ' : t ' ' — yay 3 
Seratel bit Veli = » | ‘ ‘ } ‘ LhiOT) Tha dtie ya Ube Cust 


- —— ‘| Sn teone ta’ i | , ' +7 : ] : : , 
Which evidence the detendants orneys offered for any purpose 
“ie ete nae rar : | ou ¢ 
which is legal, and which said question the plaintiff objected to. 
‘ t i . 


and V\ hich Silit ob} CuLION Was SUSTAIN! | DV { lye court, and \\ hich 
said ruling of the court in sustaining said objection was, by the di 
fendants, at the tine duly exe pu i 

i6. Charles Ciark was then sworn and examined as a witness for 


the defendants, and, after testifying to his knowledge of mining, he 


was usked by the d 


J 

j 

an” 
Bo 
— 

f 


; 
eet | S metamorphic itme veln matt 
a 


A nd which said pu stion was « biects d LO by [ he plaint iff, and 
which said objection was sustained by the court, which said ruling 


of the court in sustaining said objection was, by the defendants, at 
the I ime duly CXC ple d LO 
AZ. Said W itness. Ol) CPOSS-CAQ minat hkOlU, Was asked by l he pla nt if] 
as follows: 
107 “ What is, historically, the greatest width of the Comstock 


lode ?” 


Which said question was objected to by the defendants as not 
being proper cross-examination, and to having no relevancy to the 
case, and which said objection was overruled by the court; to which 
said ruling of the court the said defendants then and there duly ex- 
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WILHDeCSS said and answereaqd 


] ) 
my? wl >) : : 
CCDLed, +) itil Silica 


} ‘ . ’ . <> : . 
nad seen 1t stated as high as SUU LO OUU Teel 
~ }? ar li? 1} ] ’ ; 
| _. Bb. Ringling was called. sworn 
: ) 
for defendants, and testified as to the « 
’ ; , 
mae DV Nl IO] thas defendants: LI , I 
which | maps so t tified to were used | 
hur | | a PUPPOse Ol CA Puall LO?) | j ? 
: ] ; ; 
thy | ntifl said witness was asked as to 
the ludgve of Salad court on an appilecat I 
° - ’ 
used at the trial. or in anv wav referred to 
eee : 
trial, and sald last-named nial pro 
LOS offered to witness and before the 
, . 
bro sald Let pos iS IOLIOWS, to Wil 
i} ; ; 
$s that a correct representation of the ¢ | 
whats the variation erweenh Lhoab iv | 
. ‘ ’ . ’ ; a. .. = 
reterre LO ol the winze and the tunnel 
l'o the production of sald maps to the jur 
: ; P -< . " ‘ 
defendants objected, for the reason said tes 
+ 
HM ALION and Si1q] haps were now rr kerr 
a rendants on direct examination, ana \ 
} } ° : ’ 
overruled and said ruling exc pted lo byt 
When said maps were produced to th 
] 4 ij ’ } 
Irv. DULL not otfered In evidence. and s 
1} = tO tf) Site 
9 L. A. Brown was asked on dir : ! 
; ’ ? 
Cams Which the sald plarntil « llmed to 
as oe 
mon mine. and was asked bv the defend 
é . _— 
Are these seams any evidence of a foot w 


‘ 1} } . 7 : 
LOY lo which Sala que stiohn tone pla 
objection was sustained by the cou 
i} 1) ; ’ Tu" «) . ‘ ] by) thy I 
Le court tLboeres Was eXct pted to V the di 
1} . i } 
0. James W. Estell was ealled by thi pial 
| 
DuUuLLa i is interrogated iS IOLLIOWS, LO Wit 
, 
What do you know, if anything, of | 
L tne Saimon mile 
‘To wh questiol thy (| it. d nr ' 
> .bitcil iat i i i ieiel iii ri ' i 
i 
i ae Bat ] — = : ‘ ’ 
And Which sald OojJectION Was OVeTTUICU DY 


of the court was then and there exc pted to D> 


When the said witness answered: 
| know nothing which indicates 
streak there within 4 or 5 feet of or 
different stains from the other croppings. 
\\ hich indicate a cross-| ad and no evidence ¢ 
Ineline, and On west side of the Incline were 


; 
west of tf 


?) 
as 


! 
; 


Defendants offered in evidence before t! 
the complaint in the case of No. 1399 in 
said complaint is as follows 


my ¢ 


110 


aderendants 


- . ——e 4 
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said question that he 


’ - . 
ead a nh WILDeSS 
(“4 rtain 
engineer, and 


hef re 


>i} 


bibl ‘. 


if ~ |) 


eLV1| 
vii 


maps 
the 
ss-examination by 
mips used before 
Injunetion and not 
the defendants at the 
iced by witness and 
ind witness asked as 


f the tunnel lead, and 


LO thre aps last 


— 


.» @ H 
Vy tne 


nVY was not cross-ex- 
Im anv Way by the 
sald objection was 
, ? , 
Crna 


nad « x plained to the 


( said testimon 


7 


Press proceeded tO @X- 


lation a 


sexamll “ 
| yt wall of the Sal- 
| iOWSs. 


Qo” 
L Vell: 


ected, and the said 


ind the said ruling of 


tt as a witness in re 


fy a crossing veln 


— 
‘ 


Of being in rebuttal, 
ourt, and said ruling 
defendants. 


| there. There is a 
cere ppings. It shows 
are nO Cropplngs 

Mu al cross-lead Ill the 


evidences, 


‘iosed their testimony 


this court. and which 
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In the Justices’ Court of Phillipsburg Township, Deer Lodge County, 
& ‘Territory of Montana 


JAMES Kk. PARDER, Plaintiff, 
Vs 
HENRY ScCHNEPEL, JostAn M. Merricy. J. E. Durrer, and Huen 
T. Murray, Defendants 


i , ] ] | Lis 7% ¥ " , l, r ee 
James Kk. Pardee, the plaintiff in this s lit, complains ol Henry 


; 
Schnepel, Josiah M. Merrill, receiver; J. E. Durfee, and Hugh T. 
Murray, the defendants, residents of said county and ‘Territory, and 
for cause of complaint shows that at the time of commencing of thi 


Wrongs hereinafter COTMPLAline l of he was and fora long time before 
that had been in the peaceable and quiet possession of, and 1s still 
entitled to the possession of, that certain piece or parcel of quartz 
mining ground lying and being situate in Flint Creek mining dis- 

trict, county and Territory aforesaid, and known as the Sal- 


11] mon mine; and the said plaintiff further alleges that being 
so in the peaceable and quiet possession of said deseribed 


premises, and entitled to the possession of the same, the said defend- 

ants, on the 18th day of August, 1579, with great force and violence, 

and with a multitude of people, and with force of arms, unlawfully 

entered on said described premises, and with force, arms, and : 

threats of violence removed, put out, and expelled the said plaintiff 

therefrom and took Posst ss10n of the sam and the sad Henry 

Schnepel, Josiah M. Merrill, receiver; J. E. Durfee, and Hugh T. 

Murray have ever since illegally, forcibly, and unlawfully detained 

pe ssession of the same from plaintiff, to his great damage, to wit, in 

the sum of one hundred dollars. 

Plaintiff therefore prays for judgment against the said defendants 

for the restitution of the above-dese} ibed premises, and for damages 

sutlered by sald plaintiff by said forcible and unlawful entry upon, 

and forcible and illegal detention of, the above-described premises, 
and that said damages may be trebled, and for such other 

112 and further relief as by law and right he may be entitled LO,: 
and for his COSLS 1) this behalf x pended. 


JAMES k. PARDEE. 


PEILLIPSBURG TOWNSHIP, WAG 
County of Deer Lodae. lerritory ot Montana. } . 


James kK. Pardee. the plaintiff, be ing duly sworn, aL poses and Says 
that he has read the foregoing complaint and knows the contents 
thereof; that the same is true of his own knowledge, except as to the 
matters which are therein stated on his information and belief. and 


as to those matters that he believes it to be true. 


J. K. PARDEE. 
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Subseribed and sworn to | efore mie tins 19th day of August, A. D. 
IS79. 
J. A. QUINN, 
Justice of thre Peace. 


Lis lor the purpose of showing and est iblishing the fact that 

the defendants were in possession of the locus in quo the 
alleged TTESpass Was committed at the time the alleged trespass was 
commiutt d. to show adv rse posst ssion of the same mine when the 


ee 
Lrespass was alleged to have been committed 
i 


To the introduction of which the plaintiff objected, and which 
| objection was sustained, and which said ruling was excepted 


, , 
to by thie defendants 


72. J. K. Pardee, the plaintiff, was then called in rebuttal and 
asked by the counsel the following question, to wit: 


| 


’ , ’ ° 
Describe the Scratch Awl discovery and the accompanying ex- 


ry e ; Lf } Doe. Af lf 
Which said objection was objected to Dy the defendants as not 


} ’ } } : . } i ' ‘ : 
belng In rebuttal, and Sald WIthess having DCTOTEe fully wyone nto 
— 23 . none eeentionnn t 
Said subpect-miattler, -asked asto which Sald obrection was overruled 

4 | . ’ ] 4 , 
by thi Court, and Sul rulime of the court was duly excepted to by 


the defendants, and said witness proceeded to testify and deseribe 


114. ~— (Signed) WILLIAM J. GALBRAITH, Judge. 


*? 
ete) 


In the District Court, Second Judicial District, Deer Lodge County, 
Montana ‘Territory 


JAMES K. ParpeEsr, Plaintiff, 
Hucu T. Murray ef al... Defendants. 


Be it remembered that on the trial of this cause one of said de- 
te ndants. a withess in his OWT) behalf. having Lé stified that one Estel] 


was a predecessor in interest of the alleged “Salmon” mining claim— 
that in LS75, while he was owner and in POSSCSS ion of said lode, he 


had a conversation with said Estell in reference to the extent of his 
said claim in an easterly direction—was asked by said defendants 
the following question, to wit: 
“State if your conversation with said Estell was in reference to 
the extent of his said claim and the limits of the same.” 
L115 Which said question was obje ted to by the plaintiff, and 
there Upon defendants referred the court to section 603 of the 
Civil Practice act of 1877. Whereupon the court inquired of coun- 
sel the purpose of introducing or offering said evidence.. Where- 
upon counsel stated to the court that it was offered for all legitimate 


6—152 


es 
¢ 
» 
4 
* 


See 


&. Sete CS at oe ee ee 
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mee 


purposes under the said statute and issues joined, and declined, upon 
request of the court, to further state the purposes of offering said 
evidence. Whereupon the court cada the objection to said evi- 
dence and did not permit said witness to answer said Interrogatory. 


To which the defendants then and there and at the time duly ex- 
cepted, and this their bill of excepti ds Is then and how signed, 
sealed, and niade a part of the record herein, this June Ist, A. D. 
LSSO0. 

SK 


(Signed) WM J (FAL, BRAL HH, ise 


[SEA 

Judge : 2nd Jud icial Prist. , M. ¥ 

116 In the District Court, Second Judicial District, Deer Lodge 
County, Montana Territory. 


JAMES K. ParpeEr. Plaintiff. 
Hueuw T. Murray ef al... Defendants. 


H4. Be 1 ) —- mber d that On the trial of this Cause, and under 
the issues found therein, after he ol, ae are had introduced evidence 
showing, or te ach wit 0) show. tit and Prior possession of the pProp- 
erty in controversy, defendants Ol} their part, for the purpose of ( 
tablishing the ir title and extent and character of their possession 
and claim to the property in question, as well as the date and incep- 
tion thereof, and for each or either and all of said purposes, offered 
in evidence the record made of the Seratech Awl and Sharktown lodes, 
which are in words and figures as follows, to wit: 


‘ 
‘ 


117 Sharktown Lode. 


This lode is located in Flint Creek mit Ing district. Deer Lodge 
county, Montana Territory, distant from the town of Phillipsburg 
about one and one-half miles in a southeasterly direction, and dis- 
tant from discovery shaft of the Salmon lode about one hundred feet 
in an easterly direction, the course of said lead being northerly and 
southerly from the discovery, was discovered on the second day of 
January, in the year of our Lord one thousand eight hundred and 
seventy-five, by J. EK. Durfee, and is claimed as follows, to wit: Com- 
mencing at the center of the discovery shaft and running one thou- 
sand feet in a southerly direction and five hundred feet in a north- — 
erly direction from the center of said shaft, and weste rly twenty-five 
feet to surveyed line of the Salmon lode, and easterly three hundred 
feet, making in all a strip or tract of land one thousand five hun- 
dred feet long by three hundred and twenty-five feet wide, through 
which veins the said Sharktown lode. 
118 Now. therefore, we, the said a. Ke Durfee, do publish and 
declare that he has a valid right to the possession and enjoy: 
ment to said Sharkiown quartz lode or mineral vein, together with 
all and singular the surface snl undiscovered mineral veins or lodes 
lying beneath it within the boundaries of said strip or tract of land, 
which is plainly marked on the surface, and that this said location 
is made after having made a bona fide discovery on said Sharktown 
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lode or mineral vein, as required by existing laws of the United 
States and of Montana Territory. 


J. EK. DURFEE 


TERRITORY OF MONTANA, | 
( ounty of De sg Lodg , } 


- 8s: 


J. Ek. Durfee, the above-named claimant, do- solemnly swear that 
the facts stated in the foregoing declaration are true, and that he is 
a bona fide resident of the Territory of Montana and a citizen of the 
United States. 


(Sioned) J. EK. DURFEE. 


Subseribed and sworn to before me this 2nd day of January, A. 
D. 1874 
J. M. MERILL, 
Justice of the Peace. 


11s) liled for record January oth, A. D. 1875, at 7} o'clock 
ry. Ti) 
H. S. CLARK. 
f ounty Recorde ; 
Neratehal] Lode. 

This lode is situate in Flint Creek mining district, Deer Lodge 
COUNTY, Montana Territory, and about one mile easterly from the 
town of Phillipsburg, on “Trout Hill;” was discovered on the second 
day of January, A. D. 1875, by J. E. Durfee, who claims four hun- 
dred linear feet west from the center of discovery shaft, and one 
thousand one hundred linear feet east from the center of said shaft, 
and twelve feet south from the center line to the line of the “ Navajo 
lode,” and three hundred feet long from said center line, the entire 
t neth of said lode claims making il strip or tract of land Olle thou- 
sand five hundred feet long by three and twelve feet wide, through 
which rulis the said Seratchall lode. 

Now, therefore, 3 the said a OF Durfee, do hereby publish 
120) =6and declare that [ have a valid right to the possession and 
enjovmentof all that certain strip or tract of land above de- 
scribed, together with all and singular the lodes or mineral veins 
ly Ing beneath it not previously claimed: and that this said loeation 
is made after having first made a bona fide discovery on said vein 
and having otherwise complied with the laws of the United States 
and of Montana Territory relating thereto 


J. E. DURFEE. 


TERRITORY OF MONTANA, } 
{ ounty ofr Deer Lodq . j 


J I. Durfee, being Sworthi, on oath SsavVS that he Is the above-nam«é d 
claimant; that he is a citizen of the United States and a bona fide 
resident of the Territory of Montana, and that the matters and things 
stated in the above declaration are true. 


J. E. DURFEE. 
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Subscribed and sworn to before me this 9th day of January, A. D. 
LS75. 
J. M. MERILL, 


Justice of thre "Cace . 


121 Kiled for record January 19. \. D. 1875. at 8 o'clock p.m. 
H. 8. CLARK. 


f ounty PR corde - 


To which plaintiff objected, which said objection was sustained by 
the court, and said records not admitted in evidence ; to which rul- 
Ing of the court the defendants then : ind there duly excepted. : 

And the said defendants also offered the same in evidence as a 
link in the chain of testimony showing an adverse possession of said 
property under the statute of limitations of the Territory, which was 
likewise objected LO by sald plain tilf, sald record excluded, and LO 
which the defendants then and there duly excepted. 

55. And said defendants for each of the purposes aforesaid, sever- 
ally and separately, and for all said pu rposes as a whole and for the 


purposes of showing a valid lo veation of the said lodes upon the sur- 
face thereof, inquired of aah T. Murray, a witness for the 
122 ine ial one of thi persons locating and making said 


locations, as follows: 

“State what you did with reference to locating or marking out 
said claims on the surface, if anything, and when, if at all, 1t was 
done.” 

Which said question was objected to by the plaintiff, which said 
objection was sustained by the court, and said witness not permitted 
to answer thes Same: tl ywhich ruling ot the court the said defendants 
then and there duly excepted 

And said def fendants had alrea wi Mipaieiie tr lice mB 8 a 

tending to show that the work done constituting t ‘alleged trespass 
directly beneath the surface ground of the said ated. “5 te v0 
that a winze and perpendicular shaft from the surface connected 
sald works, and that defendants had worked and mined the Salle 
since 1877: and notwithstanding such state of facts the court re- 
fused to admit said evidence for the purpose aforesaid, or for any of 
the purposes aforesaid; to all of which defendants then and 
125 there duly excepted to; and this his bill of exceptions Is 
signed, sealed. and made ih part of the record in this CUuse. 

This June 3d, A. D. 1880. 

(Signed) WM. J. GALBRAITH. SEAL. | 
Judge 2nd District, M. T. 


In the District Court, 2nd Judicial District, Deer Lodge County, 
Montana ‘Territory. 


JAMES K. Parper, Plaintiff. 
Us. 


HuGcu T. Murray et al., Defendants. 


Be it remembered that on the trial of this cause. for the purpose 
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showing an adverse possession of the property upon which the 
sin ass was alleged to have been committed under a bona fide claim 
of right and title and color of title thereto, defer ieans offered to 
prove, by Hugh T. Murray, one of the defendants herein, being a 
witness on behalf of the defendants, and other evidence as follows, 
to wit 


The location and working out of the boul dari CS { if the 
124 Seratchall lode upon the surtace thereot! feeds prior to the 
alleged purchase or contract to purchase by plaintiff of the 
eved Salmon lode claim. . 
2 That thereaft ra record was duly made of said location, which 
was produced in court and offered in evidence 
, That afterwards, in the vear- A 1). IS77 and IS7S, said di fend- 
ants, under claim olf title Lo said lode, d vinze and shaft 
from the surface and inside of said location upon the said vein or 
lode i locat perpendicularly tO the POLiit under ground from 
which the alleged trespass Was committed, and that the ore taken 
out was on said vein and direetly underneath the surface location. 
That all the work was done and quartz extracted by the de- 
fendants in virtue of this claim to said lod 
D That said dete ndants, since said low iLIoOn and recordation of 
said lode claims, continuously possessed and worked the same from 


j 


nee 


. . | > 
the year IS7 4 up Lo thie eommencement Of this sult. and are now 1n 
POsse SS1On thereol nae r this claim of title as atores: Lidl. 


125 And all of said evidence being so offered by the said de- 
fendants for the sole purpose of showing adverse possession 


of said property under this claim of title at the time of the alleged 


trespass; that they held such possession at the time of the com- 
mencement of this action, were still in such possession, and that the 
working and mining thereof constituted said trespass. 

The same was objected to, and each and all thereof severally and 
st — ly, as incompetént for the said purpose for which it was 30 
separately and as a whole offered. Which said side ‘tion, In so far 
as the pial iiem lar pu - se for which said evidence was so offered, was 
sustained, - pal sy idence. and each and every thereof, not ad- 
mitted for said woo dg 7 

To each and all of f whi th) the defend ints then and there duly CXr- 
cepted, and this t heir bi] Ol} exceptions Is how al the time sl ioned, 
sealed, and m ade a part of the reeord here ln) «€6LbhIS ist day of June, 
A. D. 1880 

4 (Signed Pirie GALBRAITH, SI AL. | 

. Judlae of the 2ad Judi } J)) hy ) 


~ 
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126 The court erred in giving the instructions given on behalf 
of said plaintiff and in refusing to give th iistructions asked 
by the defendants and refused, for the reasons assign oe and as ap- 


pears in defendants’ exceptions to the giving and refusing thereof, 
duly filed, &ec., and which is as follows, to wit 
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In.the District Court, 2nd Judicial District, Deer Lodge County, 
Montana Territory. 
JAMES K. Parnes, Plaintiff, 


lIluen T. Murray et al., Defendants. 


wa , : 
Now comes thy defendants. an | before the rending ol the instrue- 


tions asked for by the plaintiff, and before the submission of the cause 
. , ’ . " 7 . , : . 4 
to the jurv. al d object to the followlne of sald mstructions, to wilt 
l ‘ 
lo the Ist instruction, because it lgnores the question of posses- 


} 
; 


sion as owner and adoes not INVOL\ ali actual POssesslon and Is IDis- 


leading. 


To the se ond instruction for the same reason, and be CAUSE 

127 it liwnores any advers PuUSseCssiol by another, which 1s one of 
the issues of the se. 

To the third instruction, because the evidence did tend to show 


that the location and reeord of the defendants wus aeross a por- 
tion of the patented ory 
| to all the former 


lo the 4th instruetion for the reason assigned 
e ) ’ j ’ 4 " - . . 
structions, and becaust tL does not connne 1t to the side lines : 
} } . ’ , } . 
embraces a cross-lod: n which case it Is Inapplicable: 1gnores an 
i i ° ‘ 
adverse possession at the time of the lease, and assumes that a re- 
. , Ee ] “4 8 ] 
eovery eould pe nad OV Salad lessor Ol mlaotilf. Wilell the entry Was 
° e r ’ - , ° 
prior LO his lease abla oweccaus im such cases of an action oV a lessee 


there must be an invasion of his possession subsequent to his lease, 


and assumes that if the entry was made by the defendants while 

the property was In possession of the owner before the lease, said 

plaintiff could recover for damages to the freehold, or for taking 

out rock Or quartz after said lease, and becaus there Is no evidence 

showing that the lease, if any, rey plaintiff a title LO the ore taken 
out by another. 

128 To the fifth instruction for the reasons before given, and 


because the owner of a cross-lead has the right to work through 
the lode it crosses without being a trespasser as to the possession of 
such lode, which is thi gist of this action as well as the only one 
that can be maintained by a lessee, and assumes that: such roek or 
ore at such crossing would inure to the benefit of the lessee, while 
it would go to the owner of the f 

To the sixth instruction for all the reasons before given, and 
because it does ho. limit the trespass LO the property Or portion ot 
it in the actual possession of the plaintiff. 

To the seventh and eighth instructions, for that they do not define 
property, a lode, or vein of rock, ore, or minerals in the sense used 
in the statute of the United States and the laws of the ‘Territory, and 
are too broad and misleading. | 

To the tenth instruction, because it assumes facets to exist, which 
is a question for the jury; assumes that they often exist, — 1s mis- 

leading, and takes several questions of fact from the jury; 


129) is misleading and not Wn accordance with law, and because it 
ignores the question of value in mineralized rock ore, and on 


HUGH T. MURRAY 
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account of the mineral as contradistinguished from such rock or ore; 
and urge the same objection to all instruetions to which this is 
appli able and because it 1s indefinite as to the admissions as to 
whether it is a vein or chute. 

To the fifteenth instruction, because | 


that they must be guided what 


by 


this \ 


PSSLPPCsS io tel} tha 


jury 


=i .\ 


rt cardless ot the eYV1- 
dence; that it is the most reliable, while it may or may not be in 
the light of the evidence of exp rts ind oth - ls misleading and 
not law. ) 
To the 16th, 17th,and 18th instructions, becaus they do not prop- 
erly define veln, or lode, or mineral-bear! cr | ek It) place, as defined 
by ee of Congress and the laws of the err] 


the Suarne 1s misleading and are not law, 


determine what particular facts or con 
stitute a vein or lode. when thie 
OU so, and olve a state of tacts as const 
or may hot be so. and which li) cr | 
or vein, or determine the extent of a ¢! 
that what may be evidence om n facts 
facts, whi 


it may or may not be 
nineteenth instruction, 
iverse possession of 
» the defendants: 
ficient: it is misleadin 
To the twe ntieth i 
and 19th instructions. 


To t -first instruction, for thi 
it does not properly describe mineral peal 
in the law, 
used in the 


cit) \ oft the 
says to thi Thha 

iw and nol 
struction, for the r 


‘we onc 
and does not prop rly deseribe 


law. 
To the twenty-second instruction 


for tl 
heretofore given, and because it is in 
leading. 
13] To the 23d instruction, becaus 


or surtace 


of the Salinon lode extend 
that tha Seratch Awl crossed the same and 
a ’ } . 
Sidie oO] said Mainon lode lines, that 


the gr Lye because rf assumes that if thy 


erritory, and 


COLSeC 


, ' 
iuse tLnNeV assume to 
toi 
| iflairs will con 
same mav or mav not be 
i} () lode, whi ih may 
| ‘ \ i | te Vet bys Tid) lode 
hereon. and assuimes 
’ a 
i i\ COLSLILI such 


sLAances, 
possil 
ny} 


Poss SS 1C)T) i>] 


lonores the il - 
thy re 
pian 
7 


} 
(mic OT 


Vi 


to the 


, _ 
ssigned pee 


reasons, and because 
the used 
in in the sense 


1h) 
ttrcat OT Vy 


SCTISC 


same reasons last and 
Le, Vague and mls- 
issumes that if the apex 
east to the granite, and 
comes to re surtace out- 
titi Is titled to 1t—to 


f the lode of plaintiff is much 
wider than his location and comes to the surface outside of his side 
lines and extends east to the oranit rOrn that the p yaimtilf 
entitled to 


the cross-vein, when in such ¢ 
to such cross-lode his end lines, and 
rectly announce the law. 

To thi 24th instruction, — the reason 
to define a vein or lead and its boundari 
should contain to constitute a lode or vi 
indefinite. 

To the 26th instruction 
tion, and lor the 
dition of 
facts. 


; 7 
is 


further reason that 1 
atluirs to facts, when they Ol 


ii 


132 


for the Site Teus 


s1de 


lines hecome us 


lly and does not COT- 


improperly assumes 


Vel - the mine rals if 
that it Is V: gue and 
nas the 25th instrue- 


sumes a certain con- 
evidene 


\ cite 


of such 


rages cea we Se erate tee seat ase 
eg a mma ae ce pe 
Fi 


EACEMED | eoneseeg mesma. snauiiniianiains mes 
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To the 27th instruction, 10] the same reason as to the 26th in- 
struction. 

To the twenty-eighth instruction, because 1t assumes to define 
mineral in its most enlarged sense, and does not at the same time 
inform the jury that such is not the sense used in the laws of the 
United States, and is therefore misleading 

To the twe nty-ninth instruction, beeause it is misleading in that 
it does not throw the burden of prool on Line plaimtifl that he had 
al lode « reve In, and that the same Was trespassed Ol) by the defend- 
ants, and improperly shifts the burden of proof. 

To the thirty-first Instruction 
rectly Stat th law with reierence to the boundarl sofa claim or 


iO} the reason tnat it does Hot cor- 


Vell) or lode and assumes thereto no continuance As to the prop rt 


as to its possession, and assumes that a given state ot tacts const 


‘ . i] : t ' ] ’ | ® ‘ s ’ 

flies DOSSeCSSI ON Witiill tiie selves. Wilell they mmty OF DS 

: . . : 

#>*) , } j ‘ . ; i ’ " : : +] ee) ‘ bys . ‘ " | 
139 not ava ci) ete) CUrlisil ' ' t. SSE COI 1) Live Case ul mar. tLii¢ 


nore ~ al! adve st Posst ssion ol thie det ndants, and Is miis- 
leading otherwise 
To the thirty -third instructio because lt improperly states thi 
law applicable in such case as atlecting the question of boundary of 
claim and mineral di POSILS UN ler the laws ol thi United States. 
To the thirt, v-sixth instruction, for the reasen that if excludes th 
idea of setting off bona fide improvements to damages for trespass. 
That taking said instructions altogether they are inconsistent. 
misleading, and vague, and taken altow@ethe r bney Lenore entirel) 


> , . 


the existence of such lode, or what the defendants « “all the Shark- 
town lode, and running parallel with and east of said Salmon lode. 
5. <3 npr ata 
CHUMASERO & CHADWICK, ann 
i ~.@dd. K. DQOLE. 
For the Defendants 
The foregoing objections were made to said instructions be- 
134 ~—s fore said cause was submitted to the jury, or said instructions 
read to the jury and said objections overruled and duly ex- 
cepted LO hye fore said Cause Was SO submiitte d., And said 7 fendants 
duly excepted to the refusal of the court to give each and every one 
of the instructions separate l\ and se verally, as Wé 1] is ¢ ach modifi- 
cation of each Instruction offers d by thie 1) and rt fuse d by the court. 
This 5th day of June, A. D. 1SS0 
W \l. GALBRAITH, 
Juda Beat Jud. District. M. T. 


And which said instructions eiven at the request of the plaint 
are as follows. LOW if : 
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135 Plaintiff's lnstru hon 2 


In the District Court. Second Judicial Dist Ta County of Deer Lodge, 
Montana Territory 


JAMES Kk. PARDEE, Plaintiff. 
is 


Huan T. Murray e al.. Defendants. 


|. ‘The first question for the jury to determine is: “ Was there the 
plaintilf, J LthiCs '@ Pardee, nh the act lal DOSS ss10on of that plece or 
| ode mining ground described in his complaint as the 
| Cliff Extension on the ninth day of August, A. D. 1879, 

and up to the 25th day of the same mont! , 
ny person who is in the actual oe ipation Or use of anv por- 
tion of a mining claim which 1s clearly marked off on the surface of 
the earth, so that its boundaries can be readily traced, isin the actual 


j } ' : , ] 

possesion of all said ground 
. } ? ly a at | 1. — 
>. In Lins case it is conceded tha i} Salmon and liff hix- 
136 tension mining ground is patented mining ground, which 


had before the commencement of this action been surveved 

? ® ’ ° ; . ’ 
and marked off by a United States deputy surveyor (mineral sur- 
Vevol sna there is no evidence tending to show that the defendants 


wer- ever in the possession of any of the surface ground covered by 


| | from the evidence, D\ Aa pl ponderance thereof, that 
plaintiff was in the actual possession of the Salmon and Cliff Ex- 
tension mining ground during such dates, and that he was there as 
the tenant of Eli D. Holland and James W. Estell, who were the 
legal owners thereof, then you are instructed that he was in the pos- 
session of all veins of ore or mineralized rock in place whose top 


OF apex Was inside of the surface lines of such Milnes ground, not- 


withstanding the same may have on its dip passed out beyond the 
: ,* : } » } : : le 
suriace imes thas reol and extends 1n 1ts dow nward COUTSe beneath 
’ : ; } } i% . , | 5 - 
other and adjoining lauds: and the plaintiff would have the right 


» follow such vein or mineralized rock in place downward 
lod as long as he ean trace the continuity of the same. 

». Anothe theory the jury must observe is that under the 
law of ¢ ongress thi plaintiff would be entitled to the possession of 
any cross-vein Which passed through the mining ground of which 
he may have been possessed so long as the same remains within the 
walls of his vein of ore cv mineralized rock in place. 

Now, having determined whether or not the plaintiff was so in 
the possession of said premises, next you are to determine whether 
or not the defendant entered upon the same If the defendants, by 
passing through the earth subter-aneously, ent red upon the said 
vein of ore or mineralized rock in place where the top or apex is 
within the surface lines of plaintiff’s mining ground then they are 
guilty of tr Spass. 

6. In determining whether or not the defendants did so trespass 
upon said mining ground you are to determine whether or not the 
defendants did enter upon a mineral vein or mineral rock in place 


i—1ls2 


ay HUGH T. MURRAY ET AL. VS. JAMES K. PARDEE. 
vhere the top or apex Is inside of plaintiff's surface lines; 
135 and this brings to your considerati n what isa ve In of quartz 


ther rock in place. 

7. A vein, lode, or ledge is a continuous bed of mineralized rock 
ly Ing within any other well-defined boundaries on the earth’s surface 
and under it, and the term is used in the acts of Congr ss as appli- 
cable to any zone or bed of mineralized rock lying within any well- 
defined boundaries clearly separating it from the neighboring rock. 
rcoming from the Sarmne 
l appearing to have been 
created by thie Sanie proc Ss. In general IT may be said that 


| Is any class oO] Geposits oO} mineral matt 
source, Impr ssed with the same forms ans 


cl lode 


. . : : } } : : . : ’ " f° ; . . > a 
or veln 18S a DOGGY mille ral or mineral! body oO] rock within defined 


boundaries in the mass oO! the mountain 
S. Again, if there is a gens ral and pe rvadi np con tinuane of this 
mineral matter with a casual and oceasional interruption, but pur- 
suing the same general course, bounded by the same rocky material 
above and below as far as you can trace that until it breaks 
150 of] totally, and is inter! u} ted “om avery long distance, itis a 
vein of rock or mineral sath 
Q Now, if In applying these ‘Actuslibens to the facts of this case 
you determine that there is a vein of quartz or mineralized rock 1 
piace known as the Salmon lode you are to determine its extent, 
and, from the developments presented to you, whether or not the de- 
fendants entel red Lpon the Same ana ¢ x tracted ore therefrom. 


’ 


LQ. l further Instruct vou that metamorphosed line rOCK in dif- 


ferent forms frequently constitute vein matter in mineral lodes. I 
also instruct you that often in the same vein of mineralized rock 
there are chutes of ore.or mineralized rock —— from on wall LO 
the other of the Sallic, sometimes in a dire ait 7 sometimes 11) till 
oblique line, SO if you find from the evide hee that there 1s a veln of 


ore running uCcross what you may find to ve a veln Ol mine ralized 

rock in place known as the Salmon you should not from this facet 

alone conclude that there is a cross-lode where it is admitted by all 
that there is a vein or shoot of ore. 

140 11. In applying the definition above given you are to con- 
sider all Ol the tacts presented LO you in this Case, vhiat. 

you saw vourself when examining the premises, and what has been 

testified to before you by the witnesses. 

13. The jury in this cause are the exclusive judges of the credi- 
bility of the witnesses, and the weight to be given the respective 
testimony of each, and in determining this question you may tak 
into consideration the manner of test ify] ing, the interest of the wit- 
ness, the inducements, and all other facts or acts tendin 
yr discredit the testimony of such witness. 

14. If the jury believe from the testim ny that any witne ss has 
sworll wilfully false to any material fact in the case, then the jury 
may discard the entire testimony of such witness. 

ld. As Lo the weight to be given to thr evidence, this is In your 
own discretion, but not arbitrarily or capriciously so. 


r to credit 
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You have been to see the sp ag about which the COli- 

14] troversy has arisen, and as nearly all the oral evidence was 

but attempts to deseribe those premises, or in other words 

LO bring them into eourt. so to speak, IL Is proper that J Say to you 

that the « vidence of YOUP selises ‘is to those matters, which the SClhses 

COTE hend, Is the most reliable: and if any witness or witnesses 

have sworh to a condition of affairs which you have seen 1s hot so, 

you are not therefore to surrender your knowledge of the absolute 
luct to the mistake Or falselhood of thi witness or witnesses. 

1G. It is essential that the court give vou instruction as to what is 
“mining claim” as ori anted by the Government of the United 
States. It is a grant of rock in pl. ice, bearing valuable deposits, and 
may OF ay hot bear rol I. silve I, ¢ Op ahr rr. cln-zbar, tin.or lead. All 
Liat Is required is that the denosits shall be “valuable,” nor is the 
word “valuable a LO Ly¢ interpret 7 us i quil ing such il value iis would 
make the deposit valu: ible for present working. 

i7. The word “vein” or “lode” “" used in the statutes of the 

United States is not limited to bodies of quartz bearing gold, 
142 ~—s silver, or lead, but means any belt of mineralized rock which 
les within boundaries which clearly separate it from the ad- 
jacent country. The word “lode” is another form of the word “lead” 
und meant originally that which leads or directs the miner to look 
for valuabl we ral. 

lS. A formation within which there were indications Justifving 
the expectation of oe ore, and bounded on two sides by forma- 
tions which did not justify the expectation of finding ore of value, 
was the ad finit ion of ‘the word lead Or lode. The uct of Congress 
wus not drawn by gceologists with the exactness of scientific defini- 
tion, but was drawn for the protection of 1 miner in the claims 
which they had located or were to locate and deve lop, and are to be 
inter - vr — In the light of the object had in view by their passage 
without the limitation which a scientifi efinition might impose, 
kiah 3 might pervert that object from being fulfilled. 

Unquestionably, geologists require a fissure in the earth’s crust, 

made by some force of nature in which mineral Is deposited 
143 .to fulfill their definition of a lode, but to the miner, under 

the law of the United States, the fissure and its walls are 
important only as indicating the boundary within which he may 
look for, and reasonably expect in different places to find, ore. 

\%. It is necessary for you to find where the Salmon lode extends, 
if such a lode there be. If you find there is such lode running 
nearly north and south, your prineipal inquiry will be to determine 
how far east it extends. There is no controversy in the proof but 
that a patent was issued for the Salmon lode, as alleged, and with 
the description contained in the complaint to the lessors and 
erantors of the plaintiff, nor is there any controversy but that the 


, 


plaintiff was in possession of all the surface ground and certain of 


om. 
wd 


the excavations during the time of the alleged trespass, which pos- 
session, as a matter of law, I say to you is sufficient to entitle the 
plaintiff to maintain this action, if the place where defendants 
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entered and took ore is on the Salmov iode, which is the primary 
inquiry in this case. 

144 ZU. If along the spur which extends from the “ Trout Hill” 


’ } 


toward Camp creek isa zone of metamorphosed limestone 
(which means limestone changed by chemical! forces since its forma- 
tion), in which, at different places along Its length and in various 
forms, mineral is found which appears sometimes in a series or suc- 
cession of ore: bodies, sometimes in apparently isolated chambers, 


sometimes diagonally or at right angles with the general course of 


the vein, sometimes in scattered veins, then it is, in the eyes of the 
law, one lode; and if at the point where the alleged trespass was 
committed, or opposite where the alleged trespass Was committed, 
the top, apex, or highest part of the vein was within the side lines 
of plaintiff’s patented location, and the lode or mineralized meta- 
morphic limestone widens out and dips easterly to the granite and 
to where the defendants were at work, and took out the ore men- 
tioned in the testimony, and this point was nol easterly of and be- 

vond the granite formation, or was not in and east of the 
145° west wall of the granite formation, which is to the east, then, 

and in that Case, the plaintiff was the owner.of said ore and 
should recover therefor. A continuous body of mineralized rock 
lying within any other well-defined boundaries on the earth’s sur- 
face, though it might include more than a teclinical geologist would 
define as a lode, would be, in the view of the mining laws, fitly de- 
scribed as a lode—in other words, if the plaintiff possessed and 
owned the Salmon lode, and defendants own or do not own but 
claim rat cross-lode, or if there is a cross-lode at that point, all ore in 
it which would lie within the lines of plaintiff’s vein, as the foot 
and hanging walls of the Salmon would would cut if extended across 
it, belong to the plaintiff and he is entitled to the possession of the 
same and damages for any trespass thereon. 

21. And as to the words “ mineralized rock” the court instructs 
you that the mineral which it must contain to meet that definition 
need not be distributed through it universally nor homogeneously, 
nor need the mineral be gold, silver, lead, copper, iron, or cinnabar, 

nor need it exist in such quantities that it can now be worked 
146 to a profit. 
aa. Al, through considerable portions of the rock of a zone, 
such as is described, the rock is only mineralized, so as to answer 
that description geologically, and as to such part could not be made 
profitable, and if in isolated places there are in irregular slopes and 
direction ores which are metalliferous within this zone, such ores 
belong to the person who has entered such zone of ore as a lode and 
the entry is valid. 

23. The plaintiff’s ground extends northerly and southerly, and 
if the top or apex of his lode is within his ground, and his easterly 
wall is the granite formation, and the defendants took said ore out 
of the limestone west of the granite it belonged to the plaintiff, for 
if there is a Scratch Awl lode crossing the Salmon lode, nevertheless, 
the plaintiff is entitled to all the ore of the Seratch Awl lode within 
within the walls of his Salmon lode. 
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24 if il pe rson locates il lode ana and obtains il patent therefor, 
supposing that a given formation is one of the walls, and it 
Lt subsequently is ascertasned that it is not such wall, the party 
pro uring such patent does not for that reason lose his lode, 
but if thi LOp) OF Apex of it is within his surface boundaries the lode 
belongs to such patentee, 
>». A principal matter of contention in this case—what is the 
eastern boundary Ol the Sulmon vein, if such there be. “al the point 
opposite or perpendicular nearly to what has been called the Salmon 
Incline: and the court says to you that if there 1s on the Salmon 
surface ground at that point the top or apex of a lode running nearly 
north and south, or if i ZO ot beds COT) ected with metamorphic 
limestone mineralized, in whieh at various poimts Is metalliferous 
ore, Which zone or lode dips easterly toward the granite, and the 
surface of this mineral belt descends from the top east riv at angle 
from the horizon into the seil and under it and to the granite, then 
the granite Is thi castern boundary, evel t thy re be as wi ro cast 
from the apex a succession of layers of various mineralized rock, 
iO} ant it clifle rehice in mineral chara ter Wor cf now. ake them less 


part Ol the lode. 


‘ “ese . 7 : } ’ ‘ 7. ,% 
148 ~6. If the limestone found between the granite wall on the 
, 5 , 
ey 4 ‘ . i : : : ’ » | 
east and the shale on the west. which is claimed as the Sal- 
} ’ 
ecie. Mie, HAS DV some dvnamie Pores | rLuL re UOTORCTI UD, 
‘ e ; 
Crush d, or disintegrated In such manne! lestroy Its stratinica- 
] . : | > ? 7 
LION, CXCept Il occasional paces , if thy r© is be Irwort 2 LnLFuaiese 
+ | ‘ ’ , > : ] j . a : 1 . 
Or | ICK OX1G@e OT lron or sililea, other material L SUCTI TIHTCSLONRC, 
+i " : | " | , } ] > ’ "i ; 7. , : ; » ' . : ‘es | 
Cl Mr it) DUDCICS, VeLUS, VeCsS, OF INLEerspersed pmrouUet it Triterhal 


heat has chemically mi tamorphos d it. it has, so far as its character 
rned, become a proper vein matter, and if interspersed 

natter whether continuously 
OF Ilh ISO1laLed cham b rs, no matter wii thie such OTe Is il part of il 
cross-lode or no, if the top of the lode is at the point of the alleged 


Lrespass, V ithin the prart ited side line s of the Salmon. then the Sal- 


Lhnrough it theres me talliferous ore, nol 


mon it rt Is i lode and ut that point thie prope rty of the plamtiff. 


27. If there are what in mining nomenclature is called strata of 


WMawnevaAanese ana metamorphic mestone in alternate layers, 
140) and th Mahnvahest and lim stone are mineralized and differ 
from the country rock, then and in that case they would be 


| | . » 99 ‘6 7 } y , — 
less “ veln stull ” or “ gangue’ because they are of two qualities, 


for fangue is not required to be homoge n-ous 


‘5. A mineral, in its most enlarged sense, is the substance which 


a 


Once formed or how form- part of the ~ hid bod\ of the earth. f ither 


external or internal, and which are now destitute of and incapable 
{ supporting animal or vegetable life 
20. When the Government issues a patent of a lode and surface 


vround there arises a presumption that there is such lode within 


he surface ground, and this presum ption Cull only be overturned 


| 
by il preponderance of the proof showing that the tact 1s not In ae 
cordance with the presumption. 


30. The walls, not the ore or “ gangue” within it, determine the 


irection and width of a lode. 
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S31. Ifthe croppings mentioned in the proof “as extending north 
and south are the top or apex of a lode extending in that di- 

150 rection and are within the side lines of the patent offered in 
evidence, then such lode belongs to tlhe plaintiff, no matter 


= 


how wide it is. and by the prool of POSSCSSION, nubout which there Is 
no controversy, the plaintiff, from August 9 to August 24, inclusive, 
Was in possession thereof. 

oZ. The Lop Or apex of a lode is that par of if along its strike 
which Is nearest the surface if if Is cl blind lode Or Ohe covered by 
earth or other rock, and is the highest part of the mineralized rock 
which rises above the surface of the earth along its Si rike if it CrOpS 
out above the surface of the earth. 

oo. Lhe geological distinctions between ore beds and veins do hot 
enter into or affect the rights of parties in defining their rights of 
discovery and taking possession and obtaining uitle to mineral de- 
posits under the laws of the United States. 

36. No person should be deprived of his right and title to prop- 
erty merely because other parties have spent large sums of money 
on or near the same; so if you find from the evidence that the de- 

fendants have spent upon the Salmon lode or in the neighbor- 
lol hood thereof large sums of money that is no reason of itself 
why the plaintiff should not recover in this action. 

Oi. Finally, if you find irom the evide nce that the def ndants 
have trespassed upon the Salmon and Cliff Extension mine, then you 
are to determine how much the plaintiff has been damaged by such 
trespass. 

35. In determining this question you must learn how much ore 
the defendants took out of said premises between the 9th day of 
August, A. D. 1879, and the 25th day of the same month and the 
value of such ore. 


Defi ndants Instructions. (siven {is Requested by DD fi ndants. 
i . 


In the District Court, 2nd Judicial District. Deer Lodge County, 
Montana Territory. 


JAMES K. ParpbeEkr. Plaintiff. 
is 


Hucu T. Murray et al.. Defendants. 


152 1. It devolves upon the plaintiff in this action to make 
out his Cause by a preponderance of thre evidence. 

7. Plaintiff can only recover for damages, if any, that has accrued 
since the 9th day of August, 1879. 

8. The jury are not bound by the opinions of experts or authors 
of renown, or by any theory that bay be ad vaneed by either side 
on account thereof, but may disca rd the Satine whi Nn. 11) thre Ir opin- 
ion, from the evidence and actual proof with respect to the particu- 
lar property in question, such theories or opinions ure inapplicable 
or Incorrect, and in -O considering the Leslimony of CX} rts and 
opinions of scientific authors, or authors upon science, you should 
consider the evidence of witnesses as to actual facts in reference to the 
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Modified by the court as follows: “And you will determine from 
the evidence if there has been anh controversy as to such bound- 
aries.” 

19. The damages, if any, recoverable in this action must be rea- 
sonably commensurate with the Injury sustained, and if devolves 
upon the plaintiff to show what it is, and if he fails in this he ean- 
not recover. 


Modified by the court as follows: “The damage should not exceed 
the actual injury sustained by the plaintiff.’ 
1O6 20. ‘The measure of damages in this case is the value of 


the ore belonging to the plaintiff as it stood or was in the 
mine when taken out by defendants, if so taken out, and it devolves 
upon the plaintiff to show what that damage Was. 

22. Even if you beleive from the evidence that there is a vein or 
lode of valuable minerals extending in width upon the surface and 
beneath far beyond the side lines of the plaintiff’s claim defined by 
his patent, he could acquire ho right thereto beyond such lines ex- 
cept so far as to pursue the same with the dips, spurs, and angles. 

24. The location upon a scope.of country alternating between 
limestone and manganese beds or bodies, and the issuance of a 
patent for the same, does not, when the apex thereof comes outside 
of such location or patent, give a title to such lode, beds, or bodies, 
the apex of which lies outside of the land so located or patented. 

25. If the evidence shows to your satisfaction that the 

157 = alleged Salmon lode or Cliff lode is a vein or veins, or lode 

or lodes, the’‘apex of which is much wider than the claim or 

patent of the plainiff, then the side lines of his claim or claim so 

defined by his patent cannot be extended so as to embrace the 

whole width of such lode or vein, or any more than is actually 
embraced within such lines. 

Modified by the court as follows: 

“And as to this it is the Apex of the lode, not the whole lode 
itself, which you are to consider.” 

27. If plaintiff’s patent was based upon a location of a vein 
running eusterly and westerly, and he located his surface ground in 
a northerly and southerly direction and obtained a patent therefor 
according |y, then his side lines becomes his end lines, and vertical 
planes drawn downward from such side iines will establish his 
boundaries. 

Modified by the court as follows: 

“This instruction is applicable in case you find that there is no 

Salmon lode. and there is an east and west lode.” 
158 28. Plaintiff is oniy entitled to recover damages, if at all, 
for such ore as was removed or extracted from his vein or 
lode, in case the lode of defendants, if they have one, crosses it at 
and through the point and place where it crosses the same, and it 
devolves upon the plaintiff to show the damage thus sustained. 

29. If you do not believe that the defendants have removed or ex- 
tracted any ore from lode or vein of valuable mineral deposits pos- 
sessed by the plaintiff since he acquired actual possession thereto 
you will find for the defendants. 


ml 
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ol. If the plaintiff is not the owner of, or was not such owner. or 
tled to recover damages for ore taken from all the property, and 
has not shown to your satisfaction what. portion he was so entitled 


. ’ , 
to recover, so as that you can get atl the amount of such Garages 


] 1} ° : 
With reasonable certainty. he has mied make out his CUuse and 
oz2. if plaintiff has failed to show what was the value of the ore 
’ ; ° " } . " . 
iS 1b 1iay and was 10 thie eround owned DY him, or lor which 
; 7+ : -_ 
>», ne was entitled to recover, nna which was wrongetul ls CrA- 


, ’ . . 
Lracteqd and removed by gaelendants, bre has failed to make out 
. . 
bis Cast ana CANNOT recover, 
7 real = pe » 7 : bene bal . .? + 1 
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’ } } . : j - 7 . , 
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42. If, therefore, you find the defendants are the owners and pos- 
sessors of a certain lode or vein of yaluable minerals that crosses an 
older vein or lode of valuable minerals belonging to the plaintiff, it 
is important that vou first ascertain from the e vidence the width of 
said plaintiff’s vein or lode, and then ascertain what, if any, is the 
value of the ore or mineral taken therefrom by the defendants, if 
any, since the Sth day of August, 1879, and if none has been taken 
therefrom since said time you will find for the defendants. 

43. That the jury cannot surmise any particular fact to 

162 ~~ exist, and find it to exist on surmise or speculation, but every 

fact necessary to be established to entitle the plaintiff to re- 

cover must be established by evidence of the actual existence of such 
fact. 

44. Before the jury can render a verdict in favor of the plaintiff 
for damages for-ore taken they must find the amount of ore defend- 
ants took from the Salmon mine on and after the 9th day of Au- 
gust, 1879. 

Modified by the court as follows: 

And also the value thereof; but this instruction is not to be in- 
terpreted as requiring proof of the exact value or amount: you 
should only demand approximate proof if that only, under all the 
circumstances, is possible or obtainable by plaintiff, and then not 
permit your verdict to exceed the actual damage sustained.” 

5. A vein or lode, as used and understood in the acts of Congress 
and as applicable to this case, is a fissure in the crust or a of 

the earth, and containing quartz or other rock in place bear- 
L665 Ing gold, silver, cinnabar, Or copper, and other valuable de- 

posits, and that if what the defendants claim as and to be a 
vein known as the Scratchawl vein contains such requisite it Is a 
vein or lode. . 

46. A vein or lode being defined as in the foregoing instruction 
marked No. 45, you are instructed that if at the points and places 
where the defendants worked and mined and took out ore in Au- 
gust, 1579, there is no such formation running northerly and south- 
erly—that is, if-yvou find from the evidence that at said places there 
is no fissure or opening containing quartz or other rock bearing 
gold, silver, cinnabar, or copper, or zone or belt of mineral bearing 
rock or other valuable deposits lying within clearly-defined bound- 
aries, running in a northerly and southerly direction—you will find 
that there is no vein or lode so running in such direction at said 
points and places, and if you do so find you will find for the de- 
fendants. 

47. That if atthe points and ») laces where said defendants worked 

and mined and took out ore in August, 1879, in what they 
164. — call the Scratchawl vein, there are separate formations of 

vein matter running in a northerly and southerly direction, 
and which said formations, taken together, plaintiff designates as 
the Salmon mine, and that between said formations of vein matter 
there are formations of rock known as country rock, and not bear- 
lng or containing minerals, running parallel with and lying between 
said formations of vein matter and clearly separating said forma- 
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Lions of vein matter from « ach Ot it “4 hen each of such formation S 
of vein matter Is i separate and distinet lode or veln and would not 
COnNSLILULe One load or Vi In. 

Modified by the court as follows 

“And such vein matter being thus separated by well-defined walls 
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of country rock.” after the words each other. in the 23d line 


And whicl: instructions refused are as follows 
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this action and at the present time, plaintiff cannot recover, and 
you will find generally for the defendants. 

13. A general verdict for plaintiff, with damages, finds all the 
issues in his favor to the full extent of his claim, made by the plead- 
ings in this case. 

21. The plaintiff by his patent could in no event acquire a title 
to a vein or lode of valuable minerals, the pe, of which came to 
the surface outside of the end and side lines of lis location. 

23. If the defendants are the owners of cross-lodes, or a cross-lode 
cutting through the patented claim of plain tiff, then as to such lode 
or lodes the side lines at the point of intersection of plaintiff ’s claim 
become his end lines, and vertical planes drawn downwards on said 
side lines will define his boundaries with respect to such cross lode 
or lodes. 

26. If plaintiff’s surface claim or claims is or are upon a lode or 

vein, the apex of which is wider than such surface claim or 
168 claims, then, so far as the same continues so wide as such claim 

- or claims beneath the surface, vertical planes drawn down- 
ward from the side line of such surface claim or claims will estab- 
lish his boundaries as to the width thereof. 

In all eases of cross-veins the side lines become the end lines 
and vertical planes drawn downward from the point of intersection 
and the side lines will determine the extent of the claim of the re- 
spective owners or claimants tn such cases. 

30. If yon find for plaintiff, bnt do not find he is entitled 
all the property he claims, you will find by your verdict the ex- 
tent of his claim and define the same 

36. If defendants located the property in controversy and worked, 
mined, and — ssed the same in the usual and customary manner 
and mode of mining, adversely to the . laintiff and his predecessors 
in interest, for the full space of two years next preceding the com- 
mencement of this action un ider claim of title, you will find for the 
defendants. 

37. It is admitted in the replication to the separate answer 
169 of Murray and Durfee that they made some kind of a loca- 
tion of the property claimed by them, and recorded the same 
in the records of quartz lodes in Deer Lodge county, Montana Ter- 
ritory, in the year A. D. 1875, and if you find or believe, in pursu- 
ance of such location and record, and under a claim of title, they 
entered into possession of the property in controversy, and sunk 
from the surface down into and upon the same a shaft and winze, 
and since the year A. D. 1875 have continuously mined and _pos- 
sessed the same adversely to said plaintiff and his predecessors in 
interest under claim of title, and that the said possession and mining 
constitutes the trespass complained of, and that it so continued up 
to the commencement of this action, then by the statute of limita- 
tions they acquired a title to said property, and no notice ip the 
meantime by plaintiff or his prelecessors in interest of their claims 
or title thereto could defeat the title thus acquired. 

38. Actual adverse possession of the property in controversy under 

a location thereof, made on the surface above the same by plainly 
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possession at the time of the cor 
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various exceptions of the defend 
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o+. During the time plan 
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Kk. 


Holland and 


did not hold thi legal title to the 
efendants during such time were in 


upon which 


omitted at all inde il ela 1 ana 
possession at the time s ‘id plaintiff 

ot recover damages during said 
en ed to hold ind did hold sald 


of this action. 
Necessary LO x plain the 


ants mn tha statement ana specifi- 


eations of errors herein defendants ap | and state herein all that 
a, a ° ¥ . . ) ] : . 
subjolned the testimony given at sal rial and which is as fol- 
lows: 
174 In the District Court. Se | Judieial District. Deer Lode 
Count Miontana ‘lerritory. 
James Kk. PARD! Plaintiff. 
HuGcH T. Murray, JAMEs E. Dur! Jos1AH.M. MERRILL. ane 
HENRY SCHNEPEL. Defendants 
The following is the evidence @ n upon the trial of said caus 
L 7 ry. 
fur as 1t 1s material to « Ore the errors com pila ned of, Lh 
+ 
plaintifl offered 1n evidence the tollowing papers 
lL nited States patent rei ted to F mes \W host | na 3 Hol- 
. 1. 2 ‘} 
land LO certain art mMmMwnes pre pert called thie SAimMol inal ( hill 
Kkxtension lode, lot 38, township 7 N.. of range 7 west, which was 
, ® . 
admitter 
Deed from said Estell and Holland of said lode to thi lan tiff. 
which was mitted 
' P } 1} } 
Said patent and i deed are severally in the words and figures 
\\ hie 1} I | \\ LO \ l 
10 General Land Office No. 254 Mineral Certificate No. 104 
‘The United States of Ameri to all to whorn the pr sents shall 
Corgi (res Ln 
Whereas. 1n pursuance of the prov ns of the Revised itutes of 
the United States, chapter six, title thirty-two, there have — de- 
posited in the General Land Office of the United States the plat and 
field notes of survey of the claim of Eli D. Holland and James W. 
Kstel] upon the Saimon and Cliff Extension, 2 lodes, accompanied 
; -. , ' . ' — . 
the certificate of the regist f the land oftice at Helena the 


Te rritory of Mont 
said Revised Statute 
W. Estell did, on the 
and pay for said min 
104 in the 
t No. 38,embracn 


LWeDTV-IoO 
Ing clan or 
thice desiy 


if a portion of 


Series QO} “Lidl 


] 
LO 


appears that in pursuance of the 
“1 States Ili D. Holland and James 
th day of April, A. D. 1875, enter 
premises, being mineral entry ~ 
rnated by the surveyor eeneral : 
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, and a fir twelve (12) 


L light (53) degrees west 
fil the distance of thirty-four (54) feet: thence from said corner 


No {) north thirty hive (35 deorees west LWwo hundred and twenty 
220) — to top of hill two hundred and eighty-seven (287) feet to a 
point on the southerly boundary of the survey made for the Provi- 
denta lode, from which the entrance to a tunnel bears south seventy- 
elght (78) degrees west at the distance of one hundred (100) feet. six 
hundred (600) feet to the place of beginning, containing three (3) 
acres and tw nt five hundreths >.) of an acre of land, more or 
less, and embracing twelve hundred (1.200) linear feet of said Salmon 


] ‘) ij ‘ . . } } ‘ as — } : ’ 
and Cli ext bisiOl), NO 2 odes, LO Wit, discovery Claith and claim No. 


‘ 

one (1) nol DWeSLECTIV, ANG ClAalmM NO | southeasteriv trom said dis- 
} } } } , -er ..f ' : 

CovVvery 1 on the Saimon Oc i i diseover\ CialmM and claims 


VY Irom said discovery claim Oil 
the Cliff Extension, No. 2 lode, as represented by yellow shading on 


182 Now, know ye, that the United States of America, in con- 
ideration of the premises and in conformity with the said 


Revised Statutes of the United States, have given and granted, and 
by these presents do give and grant, unto the said Eli D. Holland 
and James W. kstell, and to their heirs and assigns, the said mining 


premises hereinbefore describe s lot No os, embracing a portion 
s* . a * 7 } alk 3 : " | j +? : F 
Ol township seven 4) north. oO} inge thirteen (15) west, of the 


— principal meridgdianhh W itl) LHe EY Ka’ rich QO} possession and Cll- 
joyment oF ali the lands included within the exterior lines of said 
survey not herein expressly excepted from these presents, and of 


3 


twelve hundred (1.200) linear feet of the said Salmon & Chiff Ex- 


— , ] > «sn | ] - : ; : ] ] _— 
tension No. 2 veins, lodes, ledges, or deposits for the length herein- 
before deseribed throughout depth, although it may enter 

] } 1; . : } . ; } } } — 
the anda adjJomMIng, And Aliso ¢ OLiUer Velns, todes ledges, or de- 


posits throughout their entire depth, the tops or apexes of which 
‘ : : 
, _ " . ’ } 
lie inside the exterior tines | Sula survey at the surtace extended 


downward vertically. although such velns. [od-s. ledges, Ol 


LSS Geposits 1n their downward course mav so far di part irom a 


° - = e ‘ ’ | . ‘ ’ j * ° ° - | - . ’ 
perpenaiculal as to extend outside the vertical side lines ol 
] 


ess ae , orm yee ; ieee 

said survey: Provided, That thi right ol posse ssion hereby granted 
‘ ~ t — e .% } } ! } . } : 

to such outside parts of said veins, lodes, ledges or deposits shall 


be confined to such portions ant reot as lie between vertical planes 
drawn downward through the end lines of said survey at the sur- 


. 
, 


lace so continued in their own direction that such vertical planes 
will intersect ) 

posits: And provided further, That nothing in this conveyance shall 
authoriz Lie grantees therein, their heirs and assigns, LO enter upon 


’ 


t | , : 
tL sucn exterior parts Of sald vell odes, teagves, or ae- 


} 


the suriace OI a mining Cialili Owlle | OT possessed by another. 
To have and LO hold said ceeeeeee prem ses, togeth r with all 
rights, privileges, immunities. and appurtenances of whatsoever 
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nature thereunto belonging unto the said Eli D. Holland and James 

W. Estell, and to their heirs and assigns forever, subject neverthe- 
less LO the following conditions and stipulat OS: 

lirst. That the grant hie reby made Is restrict cd LO the land 

IS4 hereinbe fore deseribed iis lot No os, with twelve hundred 

(1.200) linear feet of the Salmon and Cliff Extension No. 2 

the length aforesaid throughout 


veins, lodes, ledges, or deposits ror 
their entire depths iS aforesaid, together with all the other velns, 


~, 


lodes. ledges. or deposits throughout tha if ¢ ntire depths iis aforesaid, 
l¢ 


the tops or apexes of which lie inside the exterior or lines of said 
evi d, with the exception 
oprietor of any other vein, 
3 | f which lies outside the ex- 
said survey, should tl me in its downward course 
to, or underlie the prem- 
ng and removing the 
Leposlt, 
hereby conv yed shall be held subject 
water rights for mining, agricultural, 
,and rights to ditches and reser- 
in connection with such water rights as may be 
acknowledged bv the local laws, customs, and 
ns of courts. | 
That mn the absence of Hee ir it vislation by Congress 
of Montana may provide rules for working the min- 
Or premises hereby rranted ny iving easements, drain- 
other ne cessary means to its col pl Le development. 
testimony whereof I, Rutherford b. Hayes, President of the 
Ol America, have caused lye = { letters to be made 
. seal of the General Land hice be thereunto 
afhixed. 

Given under my hand, at th city of Washington, the eleventh 
day of June, in the year of our Lord one thousand eight hundred 
and seve hty-seven, and of the lndepend ice of the United States the 
one hundred and first. 

By the President. 

[ SEAL. | 


. HAYES. 
LAN( r. Secrelary. 
Recorded [in] vol. 27, page o 473, inclusive. 
(iExamuined.) 
S. W. CLARK, 


(rene ral Land Othee . 


LS6 This indenture, made irteenth day of March, A. D. 
J, DD | between Eh Holland, James W. Estell, and 
Mary C. Estell, wife of the said J: s W. Estell, of Deer Lodge 
county, Montana Territory, of the first part, and James K. Pardee, 
of the same county and Territory, of the second part, witnesseth: 
That the said parties of the first part, for and in consideration of 


»* 
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nature thereunto belonging unto the said Eli D. Holland and James 
W. Kstell, and to their heirs and assigns forever, subject neverthe- 
less to the following conditions and stipulations: 

irst. ‘That the orant it reby mad Is restricted to the land 


LS4 hereinbefore deseribed iis lot NO Oo. with twelve hundred 
(1.200) linear feet of the Salmon and Chiff Extension No. ? 
velns. lodes, ledges, or deposits ror thie beth aforesaid throughout 


their entire depths iis aforesaid, boveth with all the other veins, 


ledges, or deposits throughout their ntire depths as aforesaid, 
i 


odes. 
lie inside ait exterior or lines of said 


the tops or apexes of which 
survey 

Seeond. That tha premises he reby COLIVOCYVE i. with the exception 
of the surtace. Trhih\ be hier | by ait })I yy) lector of any othe r veln, 
lod : I Lo , OF cle posit, thie Lop or apexX OT wil , at s outside the CXA- 
terior limits of said survey, should the same in its downward course 
be found to penetrate, intersect, extend into, or underlie the prem- 
ises here DY eran d for the purpose Ol extracting and removing the 
ore from such other vein, lode, ledge, or deposit 

Third That the premis S he I by conveyed shall be held subject 
to any vested and accrued water rights for mining, agricultural, 
manufacturing, or other purposes, and rights to ditehes and reser- 

voirs used. in connection with such water rights as may be 
LSS recognized and acknowledged bv the local laws, customs, and 
decisions of courts. 

Fourth. That in the absence of necessary legislation by Congress 
the Legislature of Montana may provide rules for working the min- 
ing claim or premises hereby granted involving easements, drain- 
age, and other necessary means to its complete development. 

In testimony whereof l, Rutherford Bb. Llayes, President of the 
United States of America, have caused these letters to be made 
patent, and the seal of the General Land Office to be thereunto 
afhxed. 

Given under my hand, at the city of Washington, the eleventh 
day of June. 17) the year of our Lord Ol} thousand elght hundred 
and seventy-seven, and of the Independenee of the United States the 


A es oS e 
one hunared and frst. 


| SEAL. | Rk. B. HAYES. 
By B. L. LANG, Secretary. 


Recorded [in] vol. 27, pages 467 to 4 


(ik xamuned.) 
SB W. CLARE. 
Pecorder of thre {y neral Land (tice. 


186 This indenture, made this fourteenth day of March, A. D. 

1879, by and between Eli D. Holland, James W. Estell, and 

Mary U. lustell, wife of the said James W estell, of Deer Lodge 

county, Montana Territory, of the first part, and James K. Pardee, 
of the Ssume county and ‘¥ rritory, of the si cond part, witnesseth: 

That the said parties of the first part, for and in consideration of 


9—13 
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the sum of twenty-five thousand dollars to them in hand paid, do 
hereby grant, bargain, sell, convey, and confirm unto the said party 
of the second part alland singular the following-described property, 
situated and being in the county of Deer Lodge and Territory of 
Montana, to wit: All that certain lot, tract, piece, or parcel of min- 
eral ‘and situated in Flint Creek mining district, county and Terri- 
tory aforesaid, known as the Salmon and Cliff Extension No. 2 lode 
and designated by official survey as lot number (388) thirty-eight, 
embracing a portion of township No. seven (7) north, of range thir- 
teen west, of the — principal meridian, containing three acres and 
twenty-five hundredths (,29,) of an acre, for a more particular 
187. ~—s description of which reference is hereby made to mineral 
certificate No. 104; together with all and singular the im- 
provements thereon and the rights, privileges, and appurtenances of 
every kind and description thereunto belonging or in any wise ap- 
pertaining or therewi‘h usually had and enjoyed; to have and to 
hold all of said property and premises, with the improvements, riglits, 
, privileges, and appurtenances thereof, unto the said party of the 
second part, his heirs, representatives, aird assigns, forever; and for 
| said parties of the first part hereby covenant, promise, and agree that 
| they will warrant and defend the title to the above-described prop- 
erty unto the said party of the second part, his heirs and assigns, 
forever. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
MARY ©. ESTELL. SEAL. 
LI D. HOLLAND. tae 
JAMES W. ESTELL. [seat. |] 


188 TERRITORY OF MONTANA, | 
County of Deer Lodge, 


> Bee 


On this 14th day of March, A. D. 1879, before me, a justice of the 
peace in and for said county, personally appeared Kli D. Holland 
and James W. Estell, both personally known to me to be the per- 
sons described in and who executed the foregoing conveyance, and 
who each for himself acknowledged to me that he executed the 
same freely and voluntarily, and for the uses and purposes therein 
mentioned. 

And at the same time came Mary C. Estell, wife of the said 
James W. Estell, personally known to me to be the person who 
executed the foregoing conveyance, and who being by me examined 
separate and without the hearing of her said husband acknowledged 
that she executed the same freely and voluntarily without fear or 
compulsion of her said husband, and that she did not wish to retract 
the same. 

In testimony whereof I have hereunto set my hand this day and 
the year last aforesaid. 

J. A. QUINN, 


Justice of the Peace. 
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189 George L. Foote was introduced, sworn, & examined on the 
part of the plaintiffs and testified as follows, to wit: 


“| live in Helena, Montana Territory; I am a civil engineer and 
Lnited States mineral! SUPYVCYOrP. | know the parties in this action 
and the ground described in the patent read; I have seen it 15 or 
20 times; I have examined a vein known as the Salmon within the 


‘> «) 


3.20 acres of ground described In said patent; I examined it last on 
the 9th and I1th day- of December, A. D. 1879: | surveyed it: | was 
in the Sharktown tunnel and surveyed it. I was in the Murray & 
Durtes shaft Ol} Scrateh Awl velh have examined Trout Hill 
and surveyed all over it. The Salmon and Cliff Extension are on a 
hog’s back running from the Trout Hill on the same range extend- 
ing from “ Trout Hill” towards “Camp Hill” and “ Tower.” On 
the Surilacs thi re 18 evi ry visible evide ne of a contact Véeln. Be- 
Lweel the cle arly ~<lefine d granite and lime SLO there Is ral width CA 
tending as high as 120 feet; in some places it is narrower; the 
minimum is about 60 or 70 feet as far as my survey went. 
10 Outside of my survey it is as low as 7 or 85 feet. At the Sal- 
mon incline the apex of the lode is nearly in the center of 

With what Is thre Vi in there fills d f 
The vein ts there filled with manganese, inorganic limestone ore, 
siivel Ol tall Ve n muaccver. have I) TE il hap of the ne it 
conforms to my measurement made on the eround. I made the 
surveys and map myself. Captain W. W. DeLacy was with me, 
| (lial HOt make the Hhetp) There Is only One line Ol} the lbh} 


’ % } 


| 7 ~ | 
made by Mr. Pardee’s suggestion. It 1s the blue line to show the 


: . 4 } 
DOs] of the granite at one point where | did not see it | know 
: 
| as to the correctness of the map on that point. Kvervthing 


rm 


j 
, . ;' - _ ' 4 
ise iS irom mv own measurements: Loere are three Thlaps, A. b. 


. 


On the top of the hog’s back are croppings ol quartz and ore- 


bearing rocks extending on the line of the Salmon and Cliff Iexten- 
sion for 400 or 420 feet. and stand out of. the ground 6 or 8 feet 
| ipex of the croppings extends on the Salmon and Chiff Iuxten- 
310n surtace for 00 or SU feet and pass fi mn the ¢ lifl Iextension 

iShi 10 r SO feet north of the Salmo liscoverv shi: it. The 
Linon dIscove ry shaft is fa reel north irom the Durfee shaft 

the Salmon mine The salmon ground is oblique to the course 

f the croppings of the vein. The angle of the dip of the Salmon 
is. bv the workings. nearlv 45 degrees (he walls are as regular as 
ordinary 1n veins l examined the dip at the incline: the ineline 
| more inclination than the vein: the workings on the Salmon 
lod lisecoveryv shaft: the ineline, th r shaft and the winze 
Vin c\ huirter shaft mw 6 or & feet fron thie Salmon line. ‘Lo 
1) | Salmon loot wall the in line ’ bial have to go 110 o1 PAL 

reel ‘rom the S lmon ineline to tl NLurras ind Durfes shaft the 
(rou d descends about I* feet if Liere |] Vy ore there it 1s cov- 
ered Lid), ati cf amoes nowt cor LO thie Suri "4 measured down the 
alr shait ZU feet; here the granite Is clearly « fined; could not see 
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further on account of the lagging. From the lop of the Salmon 
incline to the top of the first Murray and Durfee level is 78 feet: 
to the second, 123 feet; to the third, 148 feet; and to the tunnel it 
is 190 feet. 
192 The Sharktown tunnel runs diagonally through the vein. 
It commences in the granite hanging wall. It leaves the 
granite 67 feet from the mouth and comes into vein matter. It 
enters the foot wall of the vein 418 feet from the mouth. If the vein 
continues dipping as in the incline the parties at the turn-table are 
60 feet from the vein. Ona dip of 45 degrees a depth of 190 feet 
would throw the vein 190 feet east of the surface at the incline. 
Within the vertical boundaries of the Salmon surface ground about 
10 feet of the tunnel is in the Salmon lines. I have examined the 
ground from Frost creek to the first gulch north of Tower gulch. | 
am informed of the geological formation of that country. I know 
enough of mineral geology to tell the materials of veins. I have 
studied geology practically in my business. The change from vein 
matter to country rock is gradual, more so on the granite side. “The 
lime is more impregnated into the vein than is the granite. The 
rock between the lime and the granite over the tunnel along 
193 the westerly half or two-thirds of the Salmon mine consists of 
some quartz, silica, limestone, manganese, lime and manga- 
nise. It is vein matter. There is also metamorphic lime impreg- 
nated with manganise. On the walls there is generally tale. Country 
rock sometimes gets into veins in horses, but is still called vein mat- 
ter, because it is within the vein. The Salmon incline was in vein 
matter to the 54-feet level. The incline changes its course a little 
when it meets the foot wall. The foot wall is there clearly defined. 
The 72-feet cross-cut from the incline to the Murray and Durfee 
shaft runs through clear vein matter. From this cross-cut to the 
bottom the incline generally has vein matter on the east side and 
on the west side clearly-defined limestone. The cross-cut from the 
tunnel was through manganese. At 127 feet into the tunnel the 
timber ceases. Here manganese crosses the tunnel. At 139 feet is 
a cross-cut to the left; at 150 feet is a bunch of manganese and nat- 
ural opening overhead; at 175 feeta soft streak and two setsof timbers; 
at 200 feet manganese to the left; at 218 feet there is a streak 
194 + of ere; at 264 feet ore ceases; at 309 feet is manganese on 
both sides—heavy bodies; at 362 feet manganise ceases; at 
418 feet is a vein of tale, which [ decided to be the foot wall of the 
Salmon. From this point the tunnel is wet. To the end of the tun- 
nel it is 598 feet. From the centre of the turn-table I ran east on a 
drift 27,5; feet, where the tunnel bends north. 2nd course was at 
76° E. 40 feet to an ore chute: 15 feet back of this is strong green 
tale casing, dipping east 45°. This casing is on the line of the 3rd 
course, 8. 84° 45’ E. 223 feet to a winze. From the chute to the end 
of the drift is manganise from the chute to the end of the drift 18 man- 
ganise. 4th course, 8S. 76° E. 28 feet toa drift ranning north 74 feet. 
This drift is in vein matter, with the ore running about north. 
From the turn-table to the end of the tunnel level is 160 feet. The 
end was filled in. I took out the filling and found granite and gra- 
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is U7 feet. I made the lines on the map to indicate the points up to 
which the granite is well defined on the ore side and the lime on the 
other. 
Between the two is vein matter; I can’t say of what it is 
198 composed. At the discovery on the Estell the vein matter 
97 feet wide. The vein was net cut from wall rock to 
wall rock. I judged by the croppings; I can tell the width in this 
manner of the Estell at the discovery. The croppings in some cases 
overlap the wall rock, but not in all cases. Ninety-seven feet [is] the 
width as nearly as I would judge from the croppings and cuts. 
There is a cut on the westerly side; the croppings are bold, prominent, 
and solid; between the granite and lime, lam positive, Is solid vein 
matter. If quartz and rock are mixed between two walls I call it 
all vein matter, even if it were a mile wide, and 1% were lime, Xe. 
irom the bottom of the Murray and Durfee shaft to the turn-table 
1S, vertically, 1? feet. If the Salmon vein dips at 15° a line projected 
from the incline on its direction would strike the tunnel level at 190 
feet, 20 feet east of the winze. No change has been made on this 
map since I came to town, except to move the yellow lines on map 
“C” 15 feet to the left. I discovered this error from my notes; this 
was not done by Pardee’s direction. When I made the survey 
Pardee necessarily told me what points he wished noted, but 
did not tell me to put “granite” or “lime” at any pa ticular 
points. ‘There were present at the survey Showers, Pardee, Murray, 
and Durfee, and Philips; Also Captain De Lacey. De Lacy and 
went, & each made some not s, and we compared them. generally 
ran the instrument and Di Lacy made the notes. The notes from 
which I have been testifying were made by us jointly, and compared. 
*“ Did not Captain De Lacy Say he would not make any notes ex- 
cept as directed by Mr. Pardee?” 
“Did not De Lacy ask Pardee what notes he should make as to 
the formation of the rocks?” | 
We asked Mr. Pardee what notes and points he wished noted in 
case any escaped us. Mr. Pardee called our attention to some points ; 


199 


he would say “ Note this manganise, &c.;” he did not say “ Note that; 
this is manganese, &c.” His directions were only general. From 


where the tunnel passes from the granite to the limestone it Is vein 
matter. In the tunnel at the granite there was not a well-defined 
streak of manganise; there Is one at the first cross-cut in the tunnel. 
Manganise is a mineral, which occurs in different forms, Ox- 
200 ~=— ides, &e. What we there called manganise is a black oxide. | 
have never assayed any manganise which containssilver. Itis- 
a black and brownish, and different color from other formations. | 
cannot remember any open place in the tunnel where the granite 
and manganise were met. I could tell: where the granite ended 
within Z or 3 feet after leaving the granite. I can’t say into what we 
pass from there. There is manganise in the first cross-cut in the tunnel, 
perhaps 20 feet of it. Between the timber and the next manganise is a 
silicita of lime—manganise and stained vein matter. Thereare perhaps 
1,000 streaks of manganise in the tunnel I think I can swear there 
are OOU streaks from ;}, of an inch to 20 feet. Manganise lime- 
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When two veins cross each other at the point of crossing it is very 
much enriched and sometimes widened. One vein is very much 
enriched. Even a mineral vein crossing a barren one the barren 
vein in some Cases becomes mineralized. If there was rich ore at 
the turn-table I should think it a little seam or spur from the main 
vein. If this went all the way through the limestone it would not 
be evidence of a crossing vein. If it ran into the country rock 
beyond its continuance it would be a vein. A cross-vein is pos- 

sible and sometimes occurs. Irom the surface to the 54-foot 
204 level it is possible for the Salmon LO spread from 18 to 120 

feet. The surface ground of the Salmon [and] the Cliff Ex- 
tension does not run in the same direetion as the lode. The lode 
runs by the line of thie croppings. | cannot say whether the Salmon 
and Cliff Extension are as wide as represented on the map. It is 
covered with suriace matter. don't know how wide the veln Is fal 
the Salmon and Cliff Extension. Iam not Pardee’s attorney. | 
have not said that am retained. was emploved by Mr. Pardee. 
I have ho bargain for anything more ‘han witness ees, Ile was to 
pay me for the surveys; I have no bargain for anything else. There 
is water beyond the yellow line Oli the fay : gg W ater Is found 
in both the lime and the granite. The water is more apt LO he 
found at points beyond the foot wall. Water is as liable to be found 
In a veln as In country rock, but the water here shows a line of de- 
markation. In the Salmon incline | found no ore. I first found 


ore in the 54-foot level. 6 or 7 feet in | found more on the walls of 


the incline. | found ore at the bottom of the incline, a little 
205 to one side. | found sandstone all through the Salmon vein: 

it is a silicate of lime—a metamorphic lime. | found no 
other sort of sandstone. | have heard ‘TT. H. Kleinschmidt eall this 
sandstone; it differs from quartz sand. Some sandstone hardens by 
exposure ; some disintegrates. Limestone is affected in the same 
way. What I called sandstone is metamorphic lime. Some of the 
lime there is laminated ; some is in boulders, which being broken 
is sugary. Quartz itself has no cleavage. . Crystal-ized quartz has 
cleavage; is on the lines of crystal-ization. ‘The rock beyond the 
418-foot point in the tunnel has a cleavage; before that point it has 
none; it is laminated. The manganise before the 418-foot point is 
generally parallel; its general course is about 15° to the tunnel. 
The strike of the manganise seams is the same as the country rock 
of the Salmon vein. J cannot tell how far from the mouth of the 
tunnel the Salmon lead is. If the Salmon dips regularly from the 
mouth of the tunnei to the Salmon foot wall, at an angle of 45°, it 
would be 110 feet. The tunnel level ends in a bed of manganise. 

On the tunnel level the manganise lies in large bodies and 
206 bunches. I don’t know whether the manganise in the tun- 

nel next the-granite extends across the tunnel. At the end 
of the tunnel level the granite can be picked. ‘These specimens 
came from ‘that place; they are tale ore and granite. Limestone 
usually overlies the granite. Geological upheavals sometimes turn 
them over. I expect the granite to turn over on the way down. 
The granite here has not the appearance of being washed down. 
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The granite at the me of the tunnel level is metamorphosed. | 
think that granite was not washed there My opinion is that this 
granite, \ whew spditen, ecmbaniided-downs be the weight of the hill. 
I CXamM ined the discovery shaft on the Salmon I did not see any 
ore there, and could not tell the dip of the vein. Ido not know 
what this specimen is; the other is granite rock. They both came 
from the end of the tunnel level. 

“ Is the point of contact for the entir leneth exposed by the ex- 


. : .») 
CAVATIONS 


— 
od 
— 
~— 
—" 

a 

“ 

~ 


‘ 4 . ‘ } ‘ ,* ° . 
If not exposed. how di ie and vellow lines on 
your map? ae tht cranite and lime.) From this basis, 

i)" ~— « — . ] . ond | i | . : . : 
LU i lt lt 5 CXPOSCa at One poll ana notner, 1 must be contin- 


ad oin thie ntermediate piace 

James W. Est hen swo ed, and testified on 
thy, Or the } | 

| reside in the Deer Lodge Valle lam familiar with the Sal- 
mon and Cliff Extension lodes | resided there from 1866 to seven 
months avo, Was a MIC! while Loere have been mining 
since 1863. I became acquainted with the Salmon mine in 1866 
My mother and I diseovered it | loeat t August 4 or 6, 1866 
Holland and I owned it until 187¥ \V le the diseoverv hole 
about 75 feet below the incline. In 1866 discovery hole was dug 6 
or 7 f et deep In 1867 it was sunk to its pres nt depth. I cannot 
say how many tons of ore we took out We never worked any 
together on the discovery hole. In 1878 we went down 40 feet, at 


the present incline. We took no valuable ore from the discovery 
hole. We took out some galena. In 1870 Holland and I worked 

on the division line between the Cliff Extension and the 
208 Salmon. We had some ore work d from here; this was just 

above where the work now is: we sold this ore to the North- 
west Company ; we took out from here about 130 tons; the mill re- 
turn from the first lot was 68 ounces: fron 


1 tne second, 65 OUTICeS. 
In the second lot there was some ore from the incline; from the in- 
cline we melted about five tons. We did no other work on the 
mine except cutting a road. I traced the vein by the cropping. In 
the discovery hole the vein was north and south; at the incline we 
aimed to go under the hard quartz; this was in 1868; the vein 
dipped east, and strikes northerly and southerly ; we started a shaft 
at the intersection of the Salmon and Cliff Extension. These various 
excavations were on the same jin inden Irom the line of the 
croppin | have noticed gra | ist and lime on the west. 
The possession of this property passed to Mr. Pardee nine or ten 
months avo, It was when we executed the deed and put it in 
escrow. That 1s the deed—14th of March, 1878 
What was the quality of the ore at the various places along the 
line of the vein? 
VAL At the upper line the ore was mor uniform. At the in- 
cline we had more sorting. There was more manganise and 
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gaiena. It ran about 72 ounces at the line of the Salmon and Cliff 


kixtension. 


Mr. Pardee excavated ore at the line of the Salmon and the Chiff 


Kixtension and commenced the incline. I was in the works only 
once since I left the camp. Whe incline was then below where we 
left it. 

The Murray and Durfee works and the incline had been con- 
nected. I cannot say positively that the Murray and Durfee works 
were on Pardee’s vein. The Murray and Durfee shaft and con- 
nections seemed to be in vein matter. [am one of the grantees in 
the patent, We had a survey made for the patent, October 7, A.D). 
1872. The dip of the vein was about 45° east. [ went into the 54- 
foot level. It is in vein matter. In the north drift there was some 
ore. I cannot say which way the strata of that oreruns. It dipped 
east and laid pretty flat. 

Cross-examination : 
| ¢an’t say when the deed was delivered to Pardee. It was placed 
in escrow. ‘The sale has been completed. No part of the pur- 
210 chase-money depends Upon the event of this suit. 
“Would the success of this suit affect you if Pardee were 
unable to pay you, if this suit goes against him?” 

I don’t know. 

“ Has he paid you all of the purchase-money 

He does not owe me anything. I hold a mortga ge against the 
mine as a security for a note. The mortgage is on the Salmon and 
Cliff Extension. I have other securities besides the mine. The 
shaft, fifteen feet west of the incline, is four or five or six feet square. 
We meant to sink that shaft on the Salmon foot-wall, and partly in 
it. It was perpendicular and then inclined. We found coating of 
the vein all the way. On the incline we ran through clay-line and 
« mixture. On the Pardee incline we had quartz all the way down ; 
paying quartz. In the perpendicular shaft we had quartz where we 
started in in 1868. When Holland and I started the ineline in 
1878 Murray and Durfee had commenced the shait below us. We 
were partially induced to commence the incline by reason of Murray 

and Durfee having struck rich ore in their shaft. Their dis- 
211 covery was not the principal reason. 
“Why did you delay from 1868 to 1878 before continuing 
your work ?” 

Holland and I were unable to do much work until we consolidated. 
We got out 70 tons and could not get it worked, and could not 
afford to go on. 

“Did you see croppings of a cross-vein ” ” 

[ saw no crop pings of a lead-crossing there, nor of one running 
east and west. The heavier body of Salmon croppings is east of the 
incline 10 or 15 feet. The ore in the incline is better than in the 


discovery hole. The assays of ore from the Salmon discovery war- 


ranted development, but we did not develop any more. We worked 
in the district sometimes for wages — for grub. On the incline we 
did not go through the vein. We ran east from the incline 8 or 4 
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vel matter the 
was there when I was s! 
hot remem ber any conversation 


feet: 
thin 
but do 


we took out 


Schnepel 


some and he may have spoken { 

4y- The ore there does not run east a! 

“Did not Schu pel sp ak to you 

The ore we took out of the incline did 
Here an affidavit was shown witness 


we 
There } 


affidavit: 
athdavit. 
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that 
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width of the incline. I 
nking wr Pardee incline, 
ith him; we were talking 
ome ol the Ore in incline. 
| west bearing 
of the ore in the incline?” 
not run east and west. 
; of ore east and west, as 


asterly 
lmon 


MOL W hich has cl 


he Sa 


Ii ¢ 


bearing in the shaft: there were shoots nning across t 
vein in the Salmon ineline. I don’t know that seeing the croppings 
Was an indication to us to sink. We ha quartz in the Mine AMIse 
bod) il} tle strata and spots and bunches | do not know that 
Lhis sti shows in) the bottom of at neline. ‘The bunches 
Were DI n and were not running east and west. One stratum 
secmed to me to run east and west. try the neline it went north, 
1G | C] found lI vend back. Pe ore from the ineline 
ind om the Murray and Durfee works were pretty much th 
Silt hie ore rom the discovery ho might pro f ‘ itirely 
different if analyzed. It did not look different ‘a 
215 miner. The ore on “Trout Hill” is very much alike on the 
surface [ can’t say that the ore down the eaeene 30 aes 
same as at the surface. I found black manganise all the way down 
the incline: where |] quit work it is hard: it chee rolng 
dow} could not blast itso easily strikeofa vel is deter- 
ryan Saks See by the wal t | uartz and the wall 
cl LOTT bhi strike. 
lf ait Walls rut north and south. Cali tnere be il cross-lead ? 
Was there at that point of the Salmon e different colors in the 
quart 
Yes i the lead and Wn the Quartz | Wis streaked iOTrT a Way 
and then mixed; the streaks were lighte the sides—that Is, 
thi eak which I said disappeared : outh. There was no 
Indications of walls east and west. irs knew that the Seratch 
wi was staked in 1878. 
i 5 Holland Wis SWOT! ) UG Lif part Ol thie plain- 
till md Les] hed iis fol] Ws 
[ reside in Phillipsburg. | rtz miner. I know 
214 the Salmon lode irst K LIS66 or 1S67, 1 the 
ionth of February or March. I! ropping along the 
strike of the lode for 200 or 250 feet re from 4 to 6 feet 
high and from 10 to 20 feet wide: t! isat the north end 
am amar with) the surtace ground me Interesied 1n the 
Salmon in the summer of 1870: an in is then run near the 
present incline about 10 or 12 feet west of ibout 40 feet deep in- 
clined to the east ‘There was then no oth rk done on the lead 
except at the discovel iEstell and I did the first work on the shaft. 
We went down on the present incline more an feet in the fall 
of 1877 or the spring of 1878. We found manganise and ler- 


76 HUGH T. MURRAY ET AL. VS. JAMES K. PARDEE. 


able ore—about 25 or 30 tons; it yielded 65 ounces. I am familiar 
with the country rock; east of the Salmon it is granite; west it is 
lime. The Salmon runs northerly and southerly and dips east. | 
was on the mine once since I sold out; they were then drifting at 
the 54-foot level. In the drift there was Inanganzse and ore, the 

same kind as we had smelted; the incline had not reached 
215 ~=the hanging wall and dipped 40° or 45°; the lead is on a 

hog bac k. "We put Pardee in the possession of the mine In 
March or April, 1879. 3 


Cross-examination : 

We found manganise in this incline and ore, in what proportion 
I can’t say, at a de pth of about 40 feet. I can’t tell which way the 
ore ran. It was in both ends of the shaft; one stratum ran east and 
out. I found more ore out of that streak than in it. Black and 
brown mangantse adjoined this streak. It may have been darker 
than at the surface. Some of the croppings were light when broken. 
wi took out about twenty tons of ore from there. We encountered 
no granite on the incline. I do not krow that I ever saw the east 
wall of the Salmon, and do not know how far east the granite 1s. 
There are granite boulders on the surface. To the solid formation 
it is 200 or three hundred feet. The granite is east of the air shaft. 
Coal-pits just below the air shaft show granite. Isaw granite in the 
main shaft, where Murray & Durfee first started it. A granite 
boulder was in the southeast corner. I saw no lime in the main 
shaft. 


James kK. ard c. 


216 James K. Pardee was sworn and examined on the part of 


the plaintiff and testified as follows: 


“T am the plaintiff. I reside in ee urg. tam engaged in 
mining. I have been there ever since 1874, and have been mining 
since 1870. In Salt Lake I was a “prosp cterand owner. Iam now 
the superintendent of the Algonquin Company. I am in the posses- 
sion of the Salmon mineand am tlie owner. I got the deed for it in 
December, 1879. I had possession from March, 1879, to August 25 
1879. My right to the property came Itcm Ilolland & Este Hl the Vv 
took me up and put me in possession of ti.emine. I am acquainted 
with the defendants. 

‘At any time did they or any of them enter the Salmon mine?’ 

They did; they mined, carried away, and milled ore from the 
Salmon. Merrill was the receiver and Murray and Durfee were 
laborers for him. The receiver was there in Schnepel’s Interest. 
They carried away ore for 20 or 30 days while I was in possession. 

“During July and the 24 first days of August, what ore, if any, 
did the defendants, or any of them, take or carry away from the 
Salmon lode?” 

They took away from 100 to 200 tons. Ican’t say whether 
217  ~+=they worked all of July or not. Some of it was hauled from 
the mine in July. Its market value per ton in the mine was 
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This lime is in’ irregular masses. The dip of the vein near the 
Salmon and Cliff Extension is about 45°: parts of it from 20° to 

70°. ‘The Salmon and Cliff Extension are ore-dearing veins 
220 1 different places. At the north drift from the o4-feet level 

we had ore to start with and ore to quit Ol}. The croppings 
15 or 20 feet south of the incline are ore bearing; 500 or 600 tons 
of ore were taken out from the Cliff Extension, worth 50 or 60 


Ounces. (ore in the D t-feet leve Vas, SOME ot it. good, and SOC of 


if poor, but all of if contained silve ¢ We had ra | well-detined veln 


north ana south 1? feet Wide 1n the »)-+4-foot level. The length of 


the body of ore 1s north and south: the walls of a lead determine 
its direction. In the tunnel the first rock is granite, the second is 
manganise; the demarkation between them is as well defined as 
black and white. The next 200 or 300 feet to the foot wall 
of the Salmon is through vein matter, composed of maganese 
and vein matter. When the tunnel passes into the foot wall 
there Is i seam of clay two feet thick. The Salmon veln 1S en- 
tirely dry. When the tunnel strikes the foot wall it encounters 
above. rom the foot wall to the turn-table it is all limestone ; at 
first it is metamorphic lime, but not highly so. Further on 

it is more like ordinary limestone. ‘The turn-table is in 
221 the foot wall of the Salmon. Kast of the turn-table the 

tunnel level isin blue limestone, and going towards the foot 
wall the rock gets lighter. From the foot wall to the end of the 
tunnel level is vein matter and ore, a well-defined streak of ore run- 
ning east and west and a large body of quartz north and south ; 
elther side of the streak Is vein matter, manganise, sandstone, Ke. 
At the entrance end of tle tunnel level it is granite, running north 
and south and dipping east. You can see it very plainly; there is 
ore in the drift proper, the end of the tunnel level running north 
and south. You cannot distinguish this ore from the ore in the 
lighter workings of the Salmon. There isa stope directly over the 
turn-table and running west from it. There is a body of base ore in 
it running nearly north and south, and exposed for 10 or 12 feet, 
dipping east of a vein; it Is a vein running parallel to the Salmon. 
The cave in the tunnel dips east; so does the stratification at that 
point. The waste from the tunnel is composed of granite, manga- 

nise, sandstone stained, manganise, clay, laminated limestone, 
222 ~—scb ue limestone, black and brown, and some ore. The Salmon 

discovery is in a well-defined body of quartz: on each side is 
vein matter. From the Salmon incline to the mouth of the Murray 
and Durfee shaft is about sixty feet; the shaft is 7 or 8 feet from the 
Salmon side line and 18 or 20 feet lower than the top of the incline. 
The shaft north and opposite the Salmon discovery is in vein matter. 
TheeMurray and Durfee main shaft starts # in granite and 4} in 
grass roots. On the south and east side- the granite continued down 
about 50 feet; then comes vein matter. The 72-foot cross-cut is 
entirely in vein matter. The inclination of the incline was not 
parallel to the inclination of the foot wall. When we reached the 
foot wall we changed the direction of the incline. he 72-foot cross- 
cut runs around and beyond the Murray and Durfee shaft. Beyond 
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the shait the cross-cut is at first In ore, passes manganizse, limestone, 


a’ 
~~ 
— 
eee 
7 
- 
es 
—~ 
a 
~ 
~_ 
oe 
ss 
jS 
tee 
nee 
one 
— 
— 
—s 
nN 
om 
ot 
~~. 
— 
— 


ien boulders. ‘The drift 
around the shaft to the right is entirely in vein matter. The 


oO | 
eross-cut at 120 feet is entirely in vein matter. The foot wall 
of the Salmon is not in sight on the incline until near 
223 thi bottom nt about 120 feet Wi found ore at the |Y0- 
foot cross-cut. a weil-defined streak. ru) ning east through the 
vein matter east. ‘The sixtv-foot level is entirely in vein matter 
\Tl the avallabl ore overhead is stoped ut The sides of that 
level are entirely vein matter. The bottom of the air-shaft is in ~ 
veln mat and continues to be. wit! 20 feet of the surface 
W he e went with the iurv the timbe ere removed in the alr- 
shaft so | could se the eranite. and | had Foote so indicate It on 


the map “C The 100-foot level is entirely in vein matter. I saw 
} . 
) | ) 


thers vell-defined streak of ore running east and west. and bodies 
putting in running north and south lhe sides of this level are 
entirely vein matter as far as we could explor It is 75 or SO feet 
long The main shaft is entirely In Vell I tter to near the bottom. 
where thie root wall of the Salmon appears thie 120-foot t vel we 
went to thi OTrant wall. Next to the 5 OFS. This level is 


_ ge ' ' . } — A < -*- bee o« i. ] 
about 100 feet long and six feet high. ‘The contact is plainly visible 


near the west end of the Chiff Extension. 
224 here is a hol right at the contact ne half in lime and one- 
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te. A shatt at this point on the 
| the contact to Brown’s 
t was 97 feet wide. There is a hole 
no: ‘ ne +} ther eile ehowing he foot- al] 
nvah~me and On Oll the OLNeP Sid nowlhe the toot-wal 
i © 1: 7 ’ . 
commMeg in: WIS lime: the hanging Willi IS GVTUhive., Che Kstell dis- 
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How does the filling of the Estell compare with the filling of 
the Salmon ?” 


t Is very much alike : the vein matter isan exact counterpart ol 
the Salmon. he ore at the Estell is poorer than at the Salmon. 


(Qutside ol] the character ol thie ore the vell s almost a fae-simil Of 
, 4] : } i i ; ' ‘ : . - . 
\re there any othe! priate Sin the contra Wier the ore 1s uncov- 


Across auily Creen 15 the bowl ae i} Bowe lode Lone ore 18 
} } ‘ ry ! j 47 
He mn the contact. When LOIS acblion Vis commenced the de- 


fendants wert mining, hauling.and mil ng re at the rate or 6 or % 


7} . 1, . -¢ "year ay ‘7 ? ’ ' 4 } : lew ; 7. Ty » 
LOS pel civ. alls CArryill’Y itil wwii ,7* ‘ict ¥ LO I it Thiiil. it 


‘ ae é ae } - : , | - Sok ‘ ‘ 7 

225 Salinon is the best-defined mine in the world. It basa prom- 
: - J- ] : . hy . 
Inent outcrop. lt dips at ti? —6—|§ AHA MIUSt Cross the place where 


defendants were working. Thus | know they were on the Salmon 


} , 
POde 
( ross-eXamination 
. ’ . si * i ] , ‘ 
am as certalh as can ve ol anvthing Ll L Line defendants have 


heen working on the Salmon. I beleive there is no cross-vein. As 


st 
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iras my knowledge goes there is none. My knowledge goes from 
wall to wall. There is no cross-vein near either wall of the Salmon. 
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I am as positive of this fact as I am of anything | have testified to. 
There is a streak of ore east and west, which Murray and Durfee 
are working; it extends about 100 feet. In the tunnel level it 
extends from the end to the chute, about 70 or 80 feet. From the 
turn-table to my foot wall the only ore is at the turn-table. | have 
examined carefully and am certain. On the right side of the tun- 
nel level, beyond the foot wall, is the first ore | have seen in that 
level. Itis 8 or 10 feet from the Salmon foot wall. From that 

point there is a continuous streak up to the red ore, next to 
226 the granite wall. The tunnel level does not end in a bank 

of manganise; it runs out of one against the granite; there 
is none of what is generally known as lime, @. ¢., pure white time, 
in this level. There is none in the mine. There Is metamorphic 
lime; you can see the line of demarkation between the manganise 
and the lime. ‘This level changes from lime to manganise just 
beyond the foot wall. <A line at an angle of 45° from the mouth of 
the Salmon incline would strike the tunnel level about half-way 
from the foot wall to the end of the tunnel level; the angle is about 
45°. Jam better informed now than when I made my affidavit on 
injunction. I gave Foote no directions, except as to the blue line 
on map “C.” He and De Lacy made the survey and made the 
map without my seeing it. ‘The original hole that Estell started ts 
10 or 12 feet west of the Salmon incline; the west wall of Estell’s 
incline is 20 feet west of the Salmon incline. If the Estell incline 
is on the foot wall, the foot wall is 20 feet west of the Salmon 
incline. If the foot wall of the Salmon is 30 feet west of the Sal- 

mon incline, the foot wal!-would strike the ore chute in the 
227 tunnel level, if the dip is 45°. The Salmon lode is wider 

than the patent description. The croppings are 30 feet wide 
at the incline; veins are usually wider than the croppings. If the 
vein is in the center of a hogback the croppings are not liable to be 
wider than the vein. These croppings are solid; the vein carries 
ore 30 feet wide at the top and averages $15 or $20.00 per ton. All 
down the incline there 1s ore sticking on the sides; it is good ore. 
[ bought ore from here, from Holland and Estell; two-thirds of it 
was good merchantable ore. Estell struck the foot wall at twenty 
leet. I never assayed the croppings of the Salmon mine; | think 
they go $20.00 per ton. Away from the incline the croppings would 
assay $100 per ton. I can get ore in the croppings which will assay 
$500.00 per ton. The quartz in discovery hole is the same as are 
the croppings, and appear to be the same quality. In general ap- 
pearance the ore is the same, except as to richness. We founda 
body of ore over the turn-table, running north and south, and dip- 

ing east, of 8 or 10 feet. <A little stringer went east; it did 
228 not extend east of the turn-table. I examined and saw no 

ore on the tunnel level east of the turn-table to the foot wall. 
The ore at the turn-table did not seem to be a lead. I think the 
blue line (map “C”) represents the hanging wall of the Salmen 
mine. It isa granite wash and lies something in that position. 
There is a granite horse about fifty feet down the main shaft; below 
itis vein matter. There is ore all the way down. There is no 
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streak. running across the shaft; there are bodies of ore on the north 
side: thi re are bodies of ore at the north end of the shaft and at 
the |O0O-foot le vel. They had LO drift out a toot or two before find- 
ing ore, 


. , ’ , . 
Athdavit here shown witness 


| made that affidavit: the shaft was then timbered. I made the 
afhdavit from me mory and had to mPuess at it: there is no prospect 
hole east of the Salmon line within 30 feet of it. There is granite 
on the tunnel level just east of the turn-table. A vein 1s a crevise 
iil the earth filled with vein macter and valuable ore. | do hot 
know how they are formed or filled. I found a granite 


29) horse 1n the 72-foot level. The tunnel bevond the turn-table 
cuts granite. If granite occurs in a lime foot wall it 1s a ecuri- 
osity. | found a curlosity at the end of the tunnel. [It is not prob- 


{ 
able that 1m) foot wall is bar k of the horse found granite horses 
in my foot wall and in the vein matter both. The foot wall is 


stratified blue lime; there is a seam of clay next to the foot wall of 
12, 14, or 16 inches; the line east and west of the clay is different; 


the lime 11) tha veln Is metamorphie, light colored, and generally 
rotten. I know the lime was metamorphic, Lecause pure limestone 
does not contain silica quartz. The metamorphoszed does. From 
mining journals, &e., I find this to be the accepted fact. On the 
tunnel level from the foot wall to the granite is metamorphic lime. 
Back of the foot wall it changes to a bluish lime; there is a marked 
change at the clay seam. I employed some men who dug into the 
Murray and Durfee works a little one day [ examined the rock 
where it was torn down. The sides of the tunnel level are soft. 

You can stick a pick in everywhere except in the ore streak. 
230 They blasted in the tunnel level between the foot and the 

hanging walls. In the tunnel it is hard except in the man- 
ganise. A portion of the vein is hard and has to be blasted. Both 
the manganise and limeare hard and solt, but notso hard south of the 
foot wallinthetunnelasitisnorth. I founda vein of ore in the cross- 
cutatthe end of thetunnel level with a well-defined dip under the hang- 
ing wall running east and west; this entire cross-cut is in ore; I 
had it assayed; it went $12.00. I found the same kind of ore in 
the end of the 120-foot level. The cross-cut and tunnel level 
ran into this body of ore and there stopped. I have got assays from 
manganise. I have worked manganise ore from the Trout mine as 


a 


high as ZUU ounces per ton from the |70-foot level of the Speckled 
Trout mine. 
“ How does that manganise in th Speckled Trout dip?” 
It was in a body of other quartz, and about perpendicular. | 
never assayed any of the manganise in the Salmon mine. I found 
none here like the pay manganise of the Speckled Trout. So 
231 | consider the Salmon manganise worthless, except as a vein 
filling. We had merchantable ore all the way through our 
works. [ have taken a ton out of the incline since this suit was 
commenced. Ore in place is about 12 cubic feet to the ton. We 
did not run through ore all the way on the incline, but we had ore 
LI—132 
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all the way. I developed the incline for the purpose of this suit. 
If a streak of ore started at the main shaft on the angle of the strati- 
fication it would strike about the end of the tunnel level. From the 
9th of August to the commencement of this suit they were stopeing tn 
the tunnel level and on the 120-footlevel. The ore ran about 70 or 80 
ounces to the ton,and worth in the mines 50 or GO ounces. If there 
were no tunnel there it would cost from $25 to $35.00 per ton to take 
out the ore. An ounce is worth $1.14. I do not know how much they 
got oul from the 9th of August to the commencement of this suit. 
That ore is a base milling ore, containing sulphur of silver, lead, and 
Copper. The streak varied in width up to as high us SIX feet. Stopes 
Ol) the G0-foot level are about above those on the 120-foot level. 
2352 took ten tons of ore from the »4-foot level: it averaged ov 
or 60 ounces: the cross-cut from the 54-foot level is all quartz. 
The cross-cut is high enough to walk in, and four or five feet wide. 
If ve have il mine ii is in our mine. The ore there dips east. The 
cubic contents of that excavation are 720 cubie feet. At 12 cubie 
feet per ton that would be 120 tons, but much — came out was waste. 
[ had an assay from here made by Cary, of the Algonquin Company. 
[ do not remember what the ore went. I got an assay of 520 ounces 
from the bottom of the shaft, lo or 20 feet from the Murray and 
Durfee shaft. There is not more than 10% lime in the Murray and 
Durfee ore. The ore in two places in the tunnel indicates silver. 
There is a streak of manganzse in the upper wall of the cave. If 
there is such a thing as the Scratch Awl vein my works are on it. | 
put them there on purpose and [am in and on it. If there is ore 
back of the turn-table | should think that the Salmon mine Is 
wider. ‘There is a spot where there is ore at the turn-table, which 
is not in the Salmon mine. Ido not find pay ore in the 
2535 lime in the Salmon vein matter; here the granite overhangs 
the lime, which is the reverse of what is generally true. The 
force which shoved the granite over may have changed its character. 
If the Salmon is a bed I never saw a vein. ‘The Salmon vein is 
narrower as it goes down. When I made my affidavit for an in- 
junction I had no measurement at the sixty-foot level. I think the 
Salmon mine LOeCS Aas far as tne Murray and Durfee shaft: the mine 
increases in width, as indicated by the blue line, map “C.”  Ore- 
streaks run at all angles; usually they run parallel with the vein. 
do not know that | have had any experience of ore running 
directly across the vein. In the Salmon mine they do not all run 
across on the 54-foot cross-cut. It runs north and south and dips 
east. All shoots and streaks of ore on the Salmon mine run east 
and west. Show Ne anything except mMangani7se and lime except 
on a line west of the works of Murray and Durfee. We took out 
500 tons of ore this winter south of the Salmon incline. 
234 “Is there not another location at the point you are now 
speaking of?” 
2g Between the Ath and 26 of December, A. D. IS76, did you tel] 
Murray and Durfee, when you had some interests together in a dif. 
ficulty with Van Timmens, that you thought it no harm to perjure 
yourself to win a mine?” 


i yey ee 
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Never, so help me God, 

State whether or no. between the Ist and 26th days ot Decem ber, 
IS76, you did not request Durfee to swear that the Sharktown mine 
was located prior to the time the Seratch Aw! Wiis located, when it 
was known to you and Durfee that the Seratch Awl had been lo- 
cated prior to the Sharktown. 

Did you not thus request Durfee, near the town of Phillipsburg, 
Deer Lodge county, Montana Territory ? 

did not. Van Timmens notified brie that, although the lodes 
were located on the Site day, there was till agreement that the 
Sharktown lode should be the prior location. 

‘In your negotiations with Murray and Durfee did you recognize 
heir title to the Serateh Awl? Did you receive a notice from 
1 Timmens?” 


‘Did you not claim in IS76 or ISiia that there was a veln 
he Scratchawl, and so stated to Murray and Durfee?” 

‘Is there any such mine as the Seratchawl ?” 

There is a location known as the Scratchaw! 600 feet or thereabouts 
west of the Salmon incline; it is 587 feet from the Salmon incline 
to the Scratchawl discovery. Murray and Durfee’s works are within 
the surface boundaries of the Seratchawl. | don’t know that there 
Is any such mine. | milled SOTLC OF for them from there, or, per- 
haps, my successor milled it; it ran, perhaps, 50 ounces; at the 
works of Murray and Durfee there is no cross-vein; there Is a cross- 
streak In the Salmon mine. 

Redirect examination : 

The if Is il hole al the Seratechaw! cise OV r\ and west Is titi Open 
cut in which ts a well-defined streak of ore; this streak would cross 
the Cliff Extension. 100 or 200 feet above the upper workings of 
the Salmon mine. ‘The “ecurlosity ” | spoke of 1s something Uuli- 


; 


} 
USUal. 


"Pet “What do you say as to whether or not this granite boulder 
Isa part of the curious condition of th eranite overhanging 


‘he boulder is the ereater curiosity: water and air slack-lime: 


exposure decomposes lime found in the neighborhood of veins. 


’ 


Recross-examination : 
[ ran past the Murray and Durfee shaft after this suit was com- 
meneed; Murray and Durfee had been at work on the morning that 
| jumped the mine. 


Harvey Showers was sworn and examined and testified, on the 
part of the plaintiff, as follows: 


l am the foreman of the Algonquin mill at Phillipsburg. | have 
been a quartz miner since 1868. I am familar with veins, &c., 
and with the Salmon mine. I had charge of it from May, 187%, to 
October, 1879. I worked on it during that time; it runs northerly 
and southerly. The croppings of the Salmon extend over JU0 feet 
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on if LO a oint about 2? feet nort I of the Salmon discovery : the 
7 


. . 4 | . » fs , oO ° 
croppings are of silver quartz; they are 5or 6 feet high ; ther 


257 is only one break in the croppings, ¢ aused, perhaps, b; yy dig- 
vy Ing r road. sank thi inelin irom the 04-foo CY e| and 
blasted off the croppings lor a whim. We got ore from three crop- 
pings—silver quartz, showing galena and copper, the country rock 
Or ranite, and lime: the ye Is eranite ae the all -shaft a id lime 1) 
the incline “abt a dij » ot oF or 53U CASL: thie \] uUrray and | urte c shaft 
starts in loam in slide rock, manganise quartz. I found manganise 
| oe, 
quartz in the north level from the ineline running north and dip- 
ping east. I ran a cross-cut there through silver quartz. I ran the 


incline down 20 feet and eross-cut to the Murrav and Durtee shaft 
{ hrough quartz and manganise and some lime darker than the foot- 


t 


wall lime. found ore in this CTOSS-CUl it ran east and dipped 


east: we then continued the incline through vein matter. We 
chan iy" d the COUTSE of 1 it inell ne aby | ran if SLEes poe r ke f }) out of 
the “. aan 4 I sank it 95 feet. and that far | found vein matter 
and Some Ore in bunches. Murray and Durf e- 60-foot level 


through vein matter and quartz. The top of the air-shaft 
238 was for three or four feet in black soil; it then struck granite, 
which it went. through 18 or 20 feet. The 100-foot level is 
the same as the sixty-foot level, mangani.e, &c. It 1s in vein mat- 
ter. I saw ore there which looks like the ore in the Salmon ineline. 

“ Did that level go through the country rock, thé granite, or lime- 
stone?” 

[ could not tell what those boulders were. A _ foot wall is not 
made of boulders. ‘The tunnel ievel is through hme, manganise 
quartz, and clay vein matter. | saw ore in this level. 

Witness here deseribes places where the contact can be se hn from 
the Algonquin road to Brown’s gulch. The tunnel starts in at gran- 
ite; | helped make the measurements. Out of the granite is a soft 
streak of yellow lime of 5 or.6 inches; then the lime gets harder. 
a. runs through lime 4 ofthe way. There is more man- 
vanise; the tunnel runs through vein matter until it got within 50 
or 60 feet of re turn-table; then it strikes the foot wall. Here the 
water comes in and there is a big seam. 

“What are the materials of the contact ?” 
239 | saw no ore there. There was an opening fi illed with soft, 
vellow stuff. The seam was iivorth and south and cut the 
tunnel at an angle. Beyond the seam was the foot wall. Before 
the seam appeared the tunnel was in ma 


i 
i 
} 
Li 


iganise and lime, dipping 


a little east. Kast from the turn-tuble for 50 or 40 feet was lime. 
and then atale seam. The tunnel vir was 1n veln matter. At 


the end of the tunnel level | found a tale seam running north and 
south at an angle with the level. Behind the tale | ‘awe ore and 
chutes of granite mixed W ith the tale. The ore 1n = Salmon in- 
cline stands nearly perpendicular. I took out sixty tons en te 
upper Salmon and Cliff Extension. It lies sout el and north- 
west, and dips east, and dips both ways. Since Pardee came into 
possession 500 or 600 tous have been taken out. At the end of the 
tunnel level, on the left side I saw red ore, which laid north and 


ct? 


->- 
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The 


foot 
out?” 


’ 
‘ 


would it come 


JAMES 


. 


K. PARDEE. SH 


1. e., the face as ex posed. re was a cross-cut of 4 or 5 feet 
which showed red quartz, During July and August, the 
240 25d day of August, 187 pyro s took out 175 or 200 
tons of ore. In August, A. D. 1876, Durfee and I were close 
to the discovery hole of th wind mine; he picked up a piece of ore 
and s: “ Here is the only place he could f such ore’ —i. e., on the 
Salmon croppings; he showed me the lin Holland and Estell. 
- would SINK ON the outside and re] Ls ‘Vveral LOnS crore 
they could drift down and find it. Ther nothing said about 
it being on the Salmon lode. I said | wor k there, knowing 
that everything on that hill dipped east 
( ross-examlnation 
And the witness testified : 
ih \I irray and Durtee shaft is > oO | feet outside of the Sal- 
mon min We sunk a shaft some sixty fe stand an air-shaft 
CiSI here was also a hol sixty reeL Hol the main shaft. tL or 
> feet outside of Murray and Durfee’s und, in soft sandstone. 
The at - caved Mn ter do hot know Wi [ S ith It. it is called 
thr Shark Wi discovery. ‘The it I \I vray ind Durfee finally 
sank was opposite the side of the Salmon croppings and about 
24] 70 feet east. | don’t know how much ore defendants took 
Out bet Lween Aucust and Auge yA4 Th whim of which 
| spoke is west of the Murray & Dui orks. It would not be on 
the line of the Murray and Durtee strea f ore The « croppings 
would run from 10 to 20 ounces. ln grading for a horse-walk for 
the whim ithwest from the Salmon ineline | found lime, which 
ed to me like the Salmon foot wall. We drew up from the in- 
ine 12 or 15 tons of ore. ‘The ore was to the left going down and 
bu ches o the right. We found it wl) SLICK j til the l Vi ls 
st of the ineline. The quartz in the south drift from are >4-foot 
rOss-CUu “ mostly Mia gakhese and Is at an Jit | ibout (yt) Orn! 
f itearriessilver. Wesaveoneanda halfortwotons. Inthetunnel 
near the cave is a black maganise. Itisas inning along the 
(uli l. think Wwe then met lime then treak ot Mauls 
wall Th rock Ol) each sic f { thie Clay SCiLl ant Lubne is iT) 
| saw a lal clay seam In the tunnel le\ ch looked different 
from the clay seam in the tunnel itself. It was green here, and In 
the tunnel a Ve llow color. On tl if vel east of thr 
24? foot wall was dark brown lime and white strata. At the end 
of thi tunnel level found a Pre : hi Ol clay or tale. 
Back from the end overhead we found some n black manganise 
We pulled some blocks of loose granite fro! end of this level 
and ee ee was running no! nd south all the way 
long the cut. -There is a bunch of ore at the turn-table. I think 
hae re Was Ore in the LLTidi level 
Redirect examination: 
‘Take the ore-shoot crossing the Saln, ie and prospect 1 
west through th wall, what would be ¢ lirection and wher 
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It would strike a short way above the northwest mill. 
“ How would it go in relation to the Seratch Awl! discovery * 


i 


+s 
a 


fee 


South. The line in the foot wall is blue. In the vein it 1s whiter. 

Some of it Is brown and gene! itd softer than thie foot wall never 

worked in a mine where one vein crossed anothe | took 

245 the clay seam to be thi beginning of the foot wall. and then 
found lie blue Line , which Le wun at thie turn-table. 


, :, 
Recross- XaMMaci 


} 7 ' —_ 
At the ciav seam btnere was no evidence fr a Toot W IT. Wis 
. . " ’ } i | . , 
with Foote and De Laev when thev made the survey. 
> * ' 2 ' : | 
Did vou he Pard lireetio the surveyors 
tr . »* ] ’ sy 7 } ; y ; | ‘ | * ‘| — ‘ o 
(iid. Forty eeh out on the tunnel tevel. near the Orst ore chut 


Mr. Pardee called to Murray and said: “ Charlie, ean you s 
ore here?” Murray said: “ You can see, gentlemen, what there 1s 
here.” 

Pardee gave no directions that I recollect. 

“Did not De Lacy tell Pardee he would make no memoranda un- 


e ; ’ 


Ith) : 


less Pardee desired | 
No, sir. 
H. K. Phillips, sworn and examined on the part of the plaintiff, 
and testified as follows : 
: live at Hasmark near Phillipsburg . have heen near Phillips- 
} 
burg for two years. I am a quartz miner, and have been for 
244 14 years, in Colorado, Utah, California, Montana, and Black 
Hills. I can tell quartz mines when I see them. I have ex- 


“ ‘ ‘ } . } . 
amined the Salmon mine; itis a quartz lode. I don’t know whata. 


contact vein 1S. have understood that the Salmon mine Is ohne, 
| have worked on it since October 4 or 6, 1879. It dips 5° or 5U 
east. I ean trace the Salmon lode by the croppings about 300 feet. 
We took ore from the 72-foot cross-cut and from the bottom of the 
incline. Theincline strikes the foot wall down about 100 feet. The 
foot wall was pitching east. The lowest cross-cut is through vein 
matter and quartz—all vein maiter. I worked in Murray and Dur- 
fee’s 120-foot level. The hard croppings of the Salmon are 18 or 
20 feet wide. From the east line of the croppings on the Salmon 
incline to the Murray & Durfee shaft is 60 or 65 leet. In July and 
to the 16 or 17 of August, 1879, | was timberman in the 120, 100, 
and 60 foot levels. During that time the miners were working all 
the way from the tunnel level to the 60-foot level. 
“ Tow much ore did they take out, if any, during July? 
945 [ should judge 6 or 7 tons per day. It was silver-bearing 
ore. The levels of Murray and Durfee are not through wall 
rock. They are through vein matter. I have worked on the Estell. 
The vein there is near 100 feet wide. The east wall is granite and 
the west Is lime, and in that re spect r sem bles the Salmon consider- 
ably. The croppings are very near alike. At the junction of the 
Salmon and the Cliff Extension there is ore which runs about north 
and south. have assisted in taking out 500 or 400 tons from the 
50 and 100 foot levels:, that ore is like the ore from the Salmon in- 


*% 


I 


i 1} sill i ' 


shaft ‘| 


‘he upper portion Is in granite 
and could nowt see. The foot of if is 1 
that }) mnt the re isa blue casing with bu 
some quartz at that point that runs no} 
main shaft starts In loam on the west sid: 
not see. I sawsome granite on the south 
Salmon vein 1s very dry In »p 
246 ou find water. The west end of 
a | saw no vein matt 
the Murra nd Durfee works and frot 
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Redirect examination 


=. } . ° ; } 
ts ia . ~—EaH17TH i ey? } 
Is LUIS Lube Same vrahite oO] which ' “ELITGCd Ill Chie 
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‘ } ° } 

wy 4 ’ > <> 7 . ' j ; : ’ 
George Viaisted. sworn indi @XAaAMll 


. ° 
qiaaits Mach LiLLitt i Wii ' part Ol LIC plain- 


' . Se : eee i | e 
Lil. Lf Stine (i as follow > « 


hillipsbure since the fall of 1870; have been 
familiar with quartz minin sinee [So] now the Salmon lode 
and am familiar with the iormation of the formation of the country. 
The Salmon mi 


Lit1e Is al COoOnTACT Ver?) \ COT Th! Vey) is i} yeln 
. ; } t } 
between two kinds of country rock. Iam 


’ ) 
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ZU HLiow qaqoes a mountain on one sia and a valiev on tone 


7 i ;* . > 99 
other affect the gip ol 9. Vern 
. ° i 1 | 4h . . . 
it pitches Into the hill at the apex at 1) 
down. never had ence of] PrirMiclyve rock overlying 


? 
+ — 
secondar’ rot K. he bifme 17) thre Velh 18S rotten——aestroved retey 


pit 
much. some call it mi: tamorphice. 


Cross-examination: 


| was timberman on Carson |] 


nll: have mined nh self. but 
generally been a superintendent; )my own 
lands—in L855 WY | Sob6—1n Neva la COUNLY On bli Comstock | Wis 
a mechanic: at Cuble I was a | 


have 


as oes it depend upon its leneth to ‘ern § 

I don’t know that it does. | never had anythi cy | 
and don’t know what.they are. Veins stand on an : 
believe lie level. I know nothing « 
it looks like what | have 


| at 


always it are 


e* 
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—~ bed, but a very large one. Primitive rock is not neces- 
ary for a contact vein. 


, , : a ) 
“Can a contact veln exist where the hanging Ww all is mate- 
ial washed in, and not primitive 


iv, but I know of no such place in Montana. If the so-called 
wall is a wash we would still « ta hanging wall. I 


: ie 9 : ; i] ah 8 
now wii the ra ved would ha it Y WALI. he sAimMon 
] , i ' Pf ] ' 
reversal of the order of nature na i m satisned that the 
Will turn over somewhere and becol tne toot wall. LI ne 


: ’ : y ° 
ies veln matter: 1618 so atlabtl iLalme aecom posed with 
+ 
: . i 


| f tl in If 
’ : ’ ? ‘ ; | : o . wT) 
Liat is thre COUTLPY LUUN / i }i it Vers 
7} ’ 
’ } a 1} , 
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same sort of vein matter. In the face of the drift around the Mur- 
ray and Durfee shaft is vein matter. I don’t recollect any ore here. 
l well to the bottom of the Cliff kixtension W rks. he ore body 


{ here was soul h west al 1d nort he ASL, | yitel 7 iy ea Sb. | L Was a body ( yf 
rood 1h) illing ore. examined the contact to rost er ek, Where 
the surface is peenoven the contact is distinct. I saw a hole 
25 | n ft 1c ‘ rovi del iA OW i | ly t} LT. di he f ie gr mera ( I] » yf 
the Salmon is 15 or 50°. The croppings were almost con- 


tinuous from the Salmon discovery to the ineline. 
Cross-¢ xamination: 


The drift from the 54-foot level WilS ltl Vet matter. | SiiW l10 
ore on the face of the north drift. 


Re dire ct e xamin ation: 


There is oranite in the cross-cut to the right of the matin shaft 
To { he left | saw no 2Ta nite. 
by. the COURT: “ W hat is a -powats “al 
There is no such term that I ever heard. 
45° means from the wherweiet 


Plaintiff offered in evidence the records of Deer Lodge county of 
the location of the Salmon lode, book “ ik,” page 5. utiinnes of 
the recorder walved by the defendants 


Thomas W. lisher, sworn and examined Ov the part of the 
plaintiff, testified as follows: 
lam running the pea ete mill. I have been a quartz miner 
since LS59. I Cal) el] qu lartZ lode ~ and Ores whe 1) SCC them. 
2390 I J know the Ms sina it is a contact vein between granite 
and lime, and dips 65° or GS°. I saw the Salmon in 1874 
and again in 1879. What I supposed to be the foot wall is lime. 
[ saw the contact exposed at the “Algonquin” road and at the 
Kstell; these points are } or $ mileapart. The general course of 
the contact is west of north and east of south; the general course of 
the Salmon is thesame. ‘TheSalmon incline is sunk in vein mat 
The 54-foot level is in vein matter. I saw ore in the north dri 
from this level, but none in the south. I found ore in one place in 
the 7 2-toot level : this level runs through veln matter and COnneCtLS 
with a shaft. I saw granite here in spots, in ort masses 1n 
the vein matter. ‘The incline is run in vein matter. The lowest 
cross-cut from the incline is in the same matter. [ saw quartz In 
one place there—the croppings on the surface for 350 to 375 feet 
northerly and southerly. Ore has been brought from the Cliff Ex- 
tension to the Algonquin mill—more than 200 ton At the Algon- 
quin road the os is a bank of 3 or 4 feet, seal your can see the 
206 granite on the east and the lime on the west; the croppings 
of the Salmon vary in width. 


Cross-examination : 


| can’t pe the width of the Salmon vein at the incline. The 
vein matter of the Salmon is dark manganise mixed with quartz. 
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The Salmon ineline is on or near the foot wall, and the side drifts 
from the 54-foot level are on the foot wall. If there is a cross vein 
the Murray and Durfee levels and the Salmon incline are both on 
it. <A contact vein is a vein between two different materials. 


Hector Llorton Wis then SWortli and examined Ol) the part of 
the plaintiff and testified : 


77 I’ side cul Phillipsburg, and aii i miner Can tel] lodes and 


ore when I see them lam familiar with the Salmon. I first found 
it in June, 1865. The country rock is granite in the hanging wall 
and lim Ltt the loot wall The contact | traceable for nearly il 
nile. can t tel] the width. The Ore is Vi luable The Vi in) dips 

east 45°. The ineline runs through vein matter: there is or 
204 in it. The 72-foot cross-cut runs through vein matter with 

ore in it. Around the Murray and Durfee shaft, to the right, 
was the same material as be fore. To the left was granite, and a 


one or two plac S OFre., The cross-cul in ant bottom of the incline 1S 
in vein matter, which continued tothe shaft. ‘The north drift from 
ait »-4-foot I vel 1S nD velh matter and disco! red quartz. welt 
Into thi south level for 20 feet through vein matter The dip of the 
ore In the Salmon and Cliff Extension is near the same, On the 


, 1] ‘| " : ey : se Be | ’ 

lestelle Lune CPOPpPings FUN north and south about thr Sauine as On the 
! } ¥ ’ . | - 

msuaimMon: tH reiations oj] the line and vranite are the Sime. | 


made iil) ¢ Kcavation on the beats | and Comme Lo what I called the foot 


_ross-ecxXaminatiol 


roul 7 pay ore on the Salmon disceovel ' | had iT assaved. if 
bout 30 ounces. I think none of it was worked. It was black 
maine AalI se, while I) resell led thie othe rin the conc I neasured 
Lue Cropplhngs on thi Salmon in the fall of ISOS. Thev were 
28 feet wide at the incline. At the discovery they were 
255 iors feet wide, and stick out ol ant rround 2 or 3 feet They 
ire] narrower golng north : (OI SOULTI from the incline tney 
nurrower. The two widest places were at the Salmon and Cliff 
tension line and at the incline. I did not know the width of the 
SWiMion L mula not te i irom anv excuvations | “iW in that Hire, 
VioucTe ti hoot wall is SiiW a piece Ol ov} Lf it the G2 foot le vel 
which I thought was the hanging wall; it was beyond the Murray 
ind Durt shat 


Redirect examination: 
i} necrinyt it ¢ ‘ - | ’ t | ort ve 
LIIWt iit il cl pal Ji at Mave ToY VW 


Michael Duffey was then sworn and examined on the part of 


i yf] | thie 
Lue plalnuil ana testified : 


| have lived in Phillipsburg since 1867. I have mined—mined 
in Nevada 4 years. I am familiar with quartz lodes. At the Salmon 
the country rock is lime on the west and granite on the east. I have 
seen the contact. The Salmon les north of the contact. The 
Salmon, | think, runs north and south. The contact runs north 
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and south. I suppose the Salmon ts a contact vein. I don’t 
209 know that I have seen cuntact veins. The ero} pp Ings of the 
Salmon run north and south and are easily traceable. The 
Salmon incline runs through mangancee, lime, and quartz. ‘The 
manganise is vein matter. The cross-cuts are in vein matter. The 
Cliff Extension dips east: thre COUTPSC Is north and south. The 
Cliff Kxtension Ore is good 
William Lowar was then sworn and examined on the part of 
the plaintiff and testified as follows : 
I live in Phillipsburg; I have been engaged in quartz mining for 
16 or 17 years. I have mined in Wisconsin, North ‘arolina, 
Georgia, Tenness - Colorado, and Montana. have SCeET) the Sal- 


mon mine: it isa contact vein. The foot wall is lime and the 
hanging wall is granite. The contact is traceable fora mile. There 
is silver ore in the Salmon mine. It dips east. The incline is 
mostly through mang: nine or ore The foot wall is about at the 
54-foot level. The incline changes its ~~ at the foot wall. At the 


} 


54-foot level there is a drift 25 feet on one side and 20 feet on the 
other. They run through tiiaienndion ore and some granite 
260 boulders fallen in and decomposed. ‘The tunnel level runs 
through lead matter, which continues to the shaft and a 
little beyond. The cross-cut at the foot of the incline is in manga- 
nise and lead matter. The crop — ’stell are notso rich as 
the Salmon and Cliff Extension 


Cross-examination: 


The vein varies in width. The width of the Estell is no evidence 
f the width of the Salmon. A eontact ve nn Is one in) which the 
walls are of different materials If both sides are lime it is not a 
ecntact. ‘The first mangan/7se in the tunnel would be a contact. A 
vein with lime on both sides would bea fissure vein. The foot wall 
of the Salmon is not- more than 10 or 12 feet from the Salmon in- 
cline. 


John G. MeLean was then sworn and examined. on the part of 
the plaintiff, and testified : 


{ live in Phill ipsburg. | evel mined there. I] have mined in 


Tlie ‘~e © . a. | : 

California and British Columbia. I ama judge of quartz mines. | 
am familiar with the Salmon and the country rock. The 

Fe > ’ . } ‘ ’ 

26] Salmon Isa contact between lime and ecranite. | have traced 


it from East Comanche to ‘rost creek for a mile. It is filled 
with mineral matter in every opening made in it. The Salmon 
dips east; the Bowie dips east about 60°. The croppings are man- 
ganise; they run on the Bowie, Estell, Salmon, Speckled Trout, and 
Algonquin ; they are all about alike; theSalmon incline is in man- 
ganise and some silver ore—pay ore. In the north drift of [the] 54- 
foot level there was a nice body of ore; ii the south drift was vein 
matter and some galena. “The 72-foot cross-cut is through vein 
matter, and near the shaft is a decomposed boulder. We found ore 
in the cuts across the shaft; it was vein matter as far as I could see: 


so 
a 
--* 

—— 
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the bottom cross-cut is in the same material. The Murray and Dur- 
fe shaft is through manganise. One side of the 120-foot level Is 
through granite; at the end of it I saw quartz; the other side of 


the level looked like manganise and lim it was decayed; the 
hanging wall struck south of east ana dipped Cust ; th re 
wus water in the bottom of the mine: the tunnel commenced 
in cranite ; at 60 or 100 feet 1t went through a stratum 
262 of manganise into vein matter 10 or 12 feet thick: it 
then enters a sort ot decom posed lim this | do not call 


1] i | It it country rovck—the foot wall that foot wall was 
20 or dU Teet thick : thr nwecame to a stratutl of quartz Crossiliy 
the tunnel: then came soft lime. I was now about 140 feet into the 
tunnel: the mine was there wet. ‘There was more water where the 
e crossed. In my judgment the Salmon and the Murray and 
Durfee workings are one mine. ‘The Salmon dips uniformly as far 


: 


as | could see. I saw a very nice body of ore in the Cliff Extension 


(ross-examination: 


is ' 
Witness shown on the map the man; 1 near the granite 


| 


passing the manganise into the mM lhat limes is mixed with 


veinish matter. Wethem come to edge of manganise; 
tha \ had not thie Ih rede hed ait Linire i | invanise. ‘here 
had been very hard lime In the tunn 1} the first manganise 

streak thre re Was limeand then SUT lime. think 
200 they blasted through the lime Bet the granite and the 

first lime in the tunnel is a conta 1 and the first lime 
beyond 1s the foot wall of the Salmo \t 200 feet in the tunnel 
wis lime, and if there isa ve in furthye rib t Lune | if Is not. a con- 
tact vein. I can’t say that the tunnel strikes the Salmon vein. | 


age i , “ee : 
don’t know that the defendants are working in the Salmon. Judg- 
Ing Irom the map should Siy thre Yy were 


’ } . 
Jame Ss otoner Was thi nsworh and examined on the part of the 


} 4 ‘Lf | . ; 
and t stified us follows: 


‘lama miner: I[ live in Butte: | am familiar with the Salmon: 
there are big croppings hetween the CFP and the lime: suchs 
veins are called contacts: | have been in the incline; it is sunk In 
manganise and silver ore. At 45 or fifty feet there are two levels— 
the one north and the other south: the north level is silver ore: 
there Is manganise on the west side of the incline. At 72 feet there 


is a level to the Murray and Durfee shaft; it is in vein matter; it 
runs through limestone to the shaft and there strik-s granite 


264 lirst 1s a streak of tale and then wrranite, which | pronounce 

the hanging wail of the Salmon mine. l saw eranite In the 
whole face of this level, except Ole streak oTrore ;: breaking through 
the Orarile the ore Was distinetly traceable he eranite was soft 


and stained with oxide of Iron, | should ] tered | traced the con- 
tact about 300 feet: the lime and wrahnite on either side ure very 
distinct.” 
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Cross-examination : 

The 72-foot cross-cut is all in vein matter. ‘The hanging wall is 
in this level within 6 or 8 feet of the Murray and Durfee shaft. 
Passing through this granite I found a yein of ore running east 
and west. 


Con. Murphy Was then Ssworh and exatmined Ol) the part of the 
plaintiff and testified : 

[ reside in Phillipsburg; I have followed the honorable occupa- 
tion of mining, but it was 17 years ago: I have been In the Salmon 
mine: it ig called a contact vein: SAW some lime and some granite 

and some vein matter between; what I thought was the foot 
265 wall dipped east 45° or 50°; the incline was in what looked 

LO Ine vein matter: Sil W L) inches of OTe. the i2 foot CTOSS- 
cut was dug through veln matter and ran agallsta piece ot granite 
or portion of the hanging wall shoved in there; it looked soft and 
clayey and slackenéd ; there is ore in the Cliff Extension works; the 
dip and strike are the same as in the lower workings; I found 
granite, which I thought was tlie hanging wall, 6 or 8 feet beyond 
the shaft in the 72-foot cut. 


Cross-exaniination : 
| did not examine the tunnel. 


Louis Saibling was then sworn and examined on the part of the 
plaintiff and testified as follows: 
| have been engaged in quartz mining 9 years; I am familiar 
with the Salmon mine; I worked on it four months; I ran part of 
the tunnel; the Salmon is a quartz mine running north and south 
and dipping east; the incline and cross-cut in lead matter; 
there 1s some ore there in the north level: the Salmon was 
266 dry until near the last level; 8 or 8 feet from the bottom the 
water came in from the right; the incline is on the foot wall 
a good part of the Way ; Saw croppings for 60 feet or more both 
above and below the incline; we blasted off the croppings for a 
whim and got some silver ore; leaving the surface ground the tunnel 
runs more or less in lead matter for SO or 90 feet, when we came to 
lime and talc; then we drove through until we struck quartz on the 
right side; 8 or 10 feet further we struck it on the left; it continued 
10 or 12 feet; we then came to soft, heavy, decomposed granite of 
regular formation—not a boulder. 


5s Aafe 


Cross-examination: 


We struck a vein of ore about 480 feet from the mouth of the 
tunnel; it was in lime. 
“ Did you find any talc seams or foot wall in the tunnel ?” 
Well, no. 
“ How many clay seams did you cross ?” 
My God Almighty ! l can’t tell. At 120 feet we passed 
267 through the manganise into lead matter—a streak of manga- 
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n7se, which took LO he al lead. AY thy rir) table ther \' 2 
little bunch of ore in the roof in the granite | made my affiday 


: on oe she . : ; ; P : - . - . 1 * aoe & I 
Ol} thie Iniunction trom information of am | WhO WAaS DACKI! WIth 


ome ; , ; é' ' 
me he tunnel starts in surface ground al xture of granite and 
al Pallise | ean t say where the moot Wall of the Saimon 1s: | can 
form no idea Che ore in the Salmon tncline was In strata running 
} vt | ; “2 | ’ j ] ; : — ‘ : , j . ‘ | +r 
NOru ANd SOUL: hPOound Nol running eas nd west: | SU DDOSt 
: ie | . “ang i? 
we were running on the ioot Wall: cant S&; where 16 18: no one 
} . ) . 17 

Cull Say | don recollect of SCCLIIY 1) In the foot wall 

1) | ’ nitl +% . ’ ‘ 4 | : 

Cj Ou DNa anvtpbimng to mMaicate ¢ hanging or foot wall 
of the S on mine?’ 
j ; 9 } - al | 

l i =; ~ nHDrooanyny \ DicCkK C)i Lille _ bi¢ Lii¢ Lit is Lo 
} ’ ¥ ’ ‘ ly '¥ | | ’ ’ ] Y t} ’ ? 
na Ciil ) running aL i ound nothing that 
as , : 
it} ' | iif | cyl \\ | = ~ | ' WT it} 

a l¢ Into the mine and [to ) r wall 
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| 1» " 4] 
D. AINLGUNE Was tiie sworn and e) ne pal a: 
] ’ s } + sf | r ; 
cif | | } = & | Les] she a he it}i OWS 
l am a surveyor and engineer: I mad . ) e Scratel 
‘ ' ' : : ’ ~e ty. ' 
cli i i tat (TTI rieHnSsLUrTemeiliLs Oy] rive : Y from 7 
tahal! Per thia re | o|] | , ) , Al 
ecratcnall. By tne seratcnal mean ' | PET eall (i ihe 
f { ’ ’ ’ 1 
working of Murray and Durtfe | sured through the 


‘ aa , ' 
ZOU) levels and down the shaft. 


Lhe naps prepared by the witness ; proauced Ih evVi- 


| made those maps from the measurements | took; the Scratchall 
works are platied « xactly as they are in thi ne from an actual 
survey. I examined the formation; the second streak in the tun- 
nei ida Vvelnl LD feet wide. The next 1s h ira MIesSLOne for A aitance 
of SO feet: the next was a brown streak, rein 40 feet wide: then 
came hard white limestone 34 feet and sin to the first : the next 


Wiis a dark veln 5+, feet. darker than Liat irs Cll} the next was 
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stratum of white lime with a yellow streak; next a clay seam, and 
then 69 feet of white lime streaked with blue; then came two veins, 


and then blue lime or shale at 12 or 138 feet from the turn-table. 
This shale contained a granite searn 2 or 3 feet wide, then passed 
into blue lime or shaft streaked with white lime. I saw no granite 
in the drift from the turn-table; going east on the tunnel 

level there was blue lime and a yellow. streal At the 
270 chute, 10 feet from the Luri-tabie, ther seems to be il 

vein running down which is 21 feet wide. The white lime 
beyond the turn-table is 32 feet wide; there is a vein coming down 


on the same dip-as the other; the end of the tunnel runs Intoa vein; 
the 60-foot level is 83 feet long: the 100-foot level is 109 feet long; 
the 120-foot level is 115 feet long; there is ore in the west and east 
sides of the Scratch Awl shaft: there 1s ore on thi levels: the alr- 
shatt runs through granite down into vein matter. vertices lly trom 
the mouth of the incline to the tunnel level 199.7 feet. The ore in 
the Murray and Durfee works appeared to me to be perpendicular, 
and run east and wesi I saw granite in the Salmon incline similar 
to the granite at the foot of the Scratch Awl shaft; the granite near 
the mouth of the shafts seems to me ilke SYPAN IL wash). 
Cross-examination 
I have not got a diploma as a civil engineer, or as a mining en- 
gineer; I have followed both; | have been an engineer on railroads; 
In making the st-atification on my map J was guided by observations 
in the tunnel, the levels, and the Salmon ineline; the lines 
271 from the tunnel to the tunnel level are supposed lines. I was 
there 8 or 10 times; August 28 was the first time I was there; 
I was assisted not by any one & furnished by Murphey ; I made the 
maps; no one assisted me; no one gave me any suggestions. The 
tunnel is timbered for SO feet, but I could see the ch: ange in the rock 
through the timbers: the soft lime does not cross the tunnel: if is 
pockety and I thought it not a continuous streak; 5 do not remem- 
ber any ore in this manganise. (Points tothe map.) Murray & Dur- 
fee and two Chinamen assisted me; I verified all measurements with 
a steel tape; this ore and the seams in it in the 60-foot level are 
perpendicular; the incline was timbe red, and had ho tools tO exX- 
amine it: there were mi inganis Cc Ve Ins in the lime. 
James E. Durfee was then sworn and examined on the part of 
the defendants and testified as follows: 
I am one of the defendants in this suit,and am familiar with 


the premises, and have been in the Flint ( ‘reek district since the 
year 1867; I found croppings and float east of the Salmon 


272 and followed them up. Some of them were 800 feet east of 


the Salmon. I found some float in the croppings, which | 
followed to where I sunk the shaft. I found croppings west of the 
Salmon. I found good melting ore 150 or 200 feet west of the Sal- 
mon on the surface. I sunk some shafts and prospect holes on the 
line of the croppings. I got ten tons of ore from the shaft, which I 
had milled, and it returned about eighty ounces. The ground where 


bl 
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a7 ¢ 
I~ on 4 . . ; . +) : 4 , ; 
the shaft is is on ground 20 feet higher than the Salmon incline. 
ee. ae }. ' :' . } 
Between Lnem the country rock is Litiie Cic is a dep! SSO) De- 
’ ’ ’ ° | . i] ‘ | 
tween them, and the rock is but little exposed At one place, at LOO 
leet from the Salmon, | found boulders FOOU OF | made some 
; ’ ’ } j | : ] : 
slight excavations, and found streaks « veln bearing silver and 
ruUnDnInNe east ind west SuUlLIK A SI it tL OU Teet west oj the 
aimon lt ne about Zo feet deep | re running east and 
i? | : i er | { j= . ; 
west ! rt tell now wide it Was I iit oO) Teet west of the 
‘ y - om ee . } ] : : 1] } 
sSAimon mncimne, which 1s now hiied up, i Mil a well-defined lead 
‘ sical ) id 
of ore running east and west S or ZU inehes wide 
o> } ) : 4 . } il 
Zid on ti CASE SIU lf ruhn enasi ind =| ind 1? Teet DeLOW 
, 
‘ , ; | , ‘ 
yoere vas on a taddel it Cal Surtace and Was a 
, , , 5 
; : 
TOOT ici L\ L?i >] til d le SCPITTPDULICd | i . [ i Aw] hat | Pe Line 
] | 1] . ] : wal on one : 
Dietesheimer shaft. I -have followed quartz mining in Montana 
; >] " : } | _ . A . ; | 
Slice IS6; CACeEDL 2 years l an ral | the character oT the 
, t . | , + 
mines in the Flint Creek distri 
, 7 ° 
\) Loner CTOPplIngs Of a cross-iead ru ras said—east and 
: ; 4} | " *) ?? 
WeSL O] et Lithtiotdt) 


Son are blasted off. bu ie ean still see them. 


scravenall CrOpplhgs show fPOOd Pay i tnere 18S ho pay It) the 
Tt rt] i ; ws nithy ane rcr. y : 7 ‘Tc yt VT) (r2 ONnReT ¢ | TORT =| OW 
11O i mitt Cre ppg ihe 7. I ; + <i \ cilie We v it) 
’ } ' } »t | nal 7a ry, , : oe: ao *} , ° a 
COppel bile NOTLD and Sout ones Go not A 1©@ Crossing { le CrOp- 
, " 
pilings extend It to eas nad west Lt the SSINngG thev were 20 feet 
Vi f (4 outside of it not more thy in tour or five feet wide. 
* ' | , " l. . } , 
| nere 1S any Dreak Ih the ¢ O 
[here is a break 40 feet south of the in South of the break 
a > : ‘ } ; — , 
the croppings are 4 or o feet wid 1L iI SaimMon discover, they 


LT o5 reel helped run the LUI | level. We found 
74 ore in the tunnel level west of the turn-table, past the blue 
streak in the top and bottom of the level, and sometimes on 
our side, varying from 14 inches to 2 feet \t the turn-table there 
was a large body of ore; from the turn-table, east, to the tale there 
was ore all the way on both sides. It ran the whole length of the 


turn-tabl | found a large body of ore west of the turn-table. 
o<* i ; ’ 7 
he ore from the tale to the turn-table v re ba t 


| Wis ore dase than that east. 
[his was in tl 


. ¥ " ,% : ; ’ 
table. I pieked into the walls of the tunnel level. 


ii 
iil the way \t the chute I found a black streak like manganise— 
/ , mre | 
ike tne mat rial Ih the Salmon mMnciine At the end ot the tunnel 


+ . ’ 
ievel is a cut into a buach ot ore putting out trom the east and west 


ead. ‘The level ends in soft stuff and manganist Going into the 
tunnel there is granite for 60 feet; there is a streak of manganise 

diagonally for 15 or 16 feet; then lime, hard, and In places 
Zid broken. In one place there was a pocket of black sand over- 


i ’ , ™ 
id was blasted. Next wasa 


head. The lime Was hard 


lack streak of manganise with a bunch of quartz, some of which 
was pay. Werana branch here; the ore extended 4 or 5 feet in it. 
[ ran it because I thought the ore ran in that way. Beyond the 
second lime we came to a stained lime, and then a kind of man- 
ganise. Next was lime, which continued to the Scratchall vein. 


. oc 
eS by- 
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From this point to the turn-table was a streak of blue, white, and 
yellow. Here the water came in; then a dry streak of 20 feet. Be- 
fore the dry streak there wac a clay streak from 2 to 6 inches; then 
came some yellow and blue lime that requir d blasting. The first 
half of the lime in the tunnel was harder than the last half. The 
granite at the beginning of the tunnel was soft. The Scratchall 
shaft was started in loam and boulders. Fifteen inches from the 
surface was ore running east and west. The shaft is 8x 4 feet, 
4 feet east and west. The ore at first was in the north end; on 
the south end granite and ore came in at four feet. We 
276 ~= followed down until the north side was granite and the 
north side was granite and thre south lime. Down 14 or 
15 feet we came to stained rock, which I thought was the Shark- 
town. This was lead matter. We then struck spurs of ore. It 
was about 10 feet through the ore, which dipped east 50°. We 
passed through this into lime. The granite on the north side ex- 
tended a little below the 60-foot level. The’air-shaft runs in sur- 
face soil 4 feet, then soft granite for 20 feet. We found ore in the 
granite running east and wesi. Granite was on the south and lime 
on the north side. The lime went down 10 or 12 feet below the 
sixty-foot level on the north side. From the main shaft we went 
east on the 120-foot level through lime 35 or 40 feet, then manganzse 
for 18 or 20 feet, and then lime for 30 feet. The 120-foot level runs 
through the manganise and strikes clay at the end of the level on 
the left side. In the 120-foot level there was pay ore running east 
and west the whole length of the level from 6 inches to a foot in 
width. The pay streak was nearly vertical. In the sixty- 
277 foot level it was stoped out. The map (Ringling’s) represents 
the stopes. The tunnel level was commenced in April, 1879. 
The 120-foot level was run prior to August 9, 1879. The Salmon in- 
cline is run in manganise; so are the levels. In the incline the ore 
was In a stratum running east, and 15 feet below the 54-foot level 
was a streak in the north end of the incline running east and west. 
At the bottom of the incline this streak was about three inches wide. 
There was ore in the bottom cross-cut. In the 72-foot cross-cut they 
cut across a streak of ore in limestone, and on the other side of the 
shaft they struck ore in what we call the Sharktown. In the cut 
to the right of the shaft they struck granite. The ore in the 72-foot 
cross-cut was lying east and west and. perpendicular. In the bottom 
cross-cut they leave the ore to the left. It is nearly perpendicular, 
running east and west. We have worked 500 or 600 tons of ore 
from the mine. I think we worked 109 tons in July and August. 
“ Who has worked the ground, all east of or from a perpendicular 
line projected from the turn-t: ible, from July 1, 1879, to the 
278 commencement of this action? 
- Murray and I. 
“Has Pardee worked that ground since July 1, 1879?” 
No. 
“Have Murray and Durfee continuously wathel it since July 1, 
1879?” . 
“Who are the only parties who have worked it since July, 1879?” 
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Myself and Murray; on the 17th day of August, while we were at 
dinner, Pardee and some parties broke into the mine and took pos- 
session of the tunnel level and bar-icaded it; they remained 6 hours 
and have not been in there since. 

‘Had you any conversation with Pardee in the fall of 1S76, in 
reference LO the location of the Seratchall and Sharktown leads?’ 


Yes. 
Cross-examinpation: 


The Seratchall discovery is about 700 feet west of the Salmon; ] 

measured it between 500 and 700 feet: there 1s a cut near the Seratch- 
all discov ry a little west and a ] ining the discov ry; the 

Zi3 veln W here f nerossed runs east rly, a littie north of ea SL; the 
float was In boulders: I found it eastand down th e hill: I found 
SOTTI float Ore all over the hill: thi COUNDLT re ck Is pri incipally lime: 
the lime runs up the mountain, east, beyond tli Sulmon 100 or 200 
feet before the solid granite commences; there is then at that point 
a contact; it does not show distinctly; the lime and granite Is mixed 
mixed Ol) the surtace. 

“ How does it show in the excavation ?” 

‘Between a point where it Is all granite and a point where it is 
all lime, is there nota place where it | 

[ never sunk on it to see. 

‘It is not so In the excavations and the tunn 1’ 


is Intermingle 


The tunnel is in solid matter; the tunnel line crosses a streak of 
granite; the mainshaft was always known as the Scratchall and never 
as the Sharktown: we commenced the shaft about June, 1876: the 
Salmon incline was not then started; there was a hole or two dug; 
if is HOW filled up or covered over. 


Murray and I the rid ive and located the Lunne is the lime on the 
north side of the shaft was black stained and white, and 

280 stratified and running north. ‘The lime was seamed, and it 
split. I saw no erystals or mica init. Atthe Salmon incline 

SiiV l ad crossing the Salmon cre At Paige Un the east side of the 


discovery shaft the ore was perpendicular, and the same appeared 
| he vein — the Deitis- 
heimer shaft ran into the ground on the west; it appeared to be pay 
ore. The Seratchall lead in the discovery hole showed 3 feet of ore. 
Another hole in whie h | found the lead is 3 x 4 feet and 5 or 6 feet 
deep; it showed a vein and small streak of ore. I next dug a hole 
across the ravine, 400 or 500 feet from the Deitisheimer. ‘There was 
a former discovery on the Sharktown—the “ Helena,” I think. When 
[ found it I believed it to be the Sharktown. From July 1, 1879, to 
August 9, 1879, we took out 109 tons—about 5 or 4 tons per day; 
some davs we took out 6 or 8 tons. The walls of a vein should be 


: 
: 7 
: 4 . * : , ‘ ‘ va) " : 
good, paying ore. I took a specimen "T 


country rock. Country rocks are the surrounding rocks. 
| “Are they the rocks which extend into the country r 
2S] The hanging wall of the Seratchall varies; it is lime, man- 
_ ganme, snd oranite. The foot wall seeps to be lime and 
many unise. [ can’t tell the distance of the contact of the lime and 


granite ucrouss the hill . they Cone togethe f 
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‘Have you a general idea of where the contact is and its direc- 
tion ?” 

Ans. Yes. 

At the end of the tunnel level there was clay and lime mixed and 
40 granite. I examined it this month. There isa bunch of ore 
there bearing a little south. It took 7 or 8 men nearly a week to 
put up what Pardee toredown. Ihave seen shoots extending length- 
wise of the vein. Inever saw seams more crosswise. At the Salmon 
discovery, in 1867 or 1868, I saw a little rock dipping east. A little 
east of the turn-table is a stope with a very pretty hanging wall on 
the south of the line. Tue seams in that ore run east and west. 
Near the hanging wall the ore had a grain east and west and in- 
clining a little to the south. I saw no granite’there. 

Redirect examination : 
The Shi a discovery is north of the working shaft and about 
20 feet east of the * st line of thi Salmon ; it shows a vein 
282. dipping a [In the Sharktown there is fair milling ore. | 
don’t know how far down the Salmon vein extends. 


Josiah M. Merrill was then sworn and examined an the part of 
the defendants and testified as follows: 


I am acquainted with theSalmon mine. I examined it on May 
20, 1879. | took samples from the north and south levels: I took 
samples from each side of them. I am a practical assayer. I took 
samples from 8 places in the Salmon and Murray and Durfee works 
at no place nearer than three feet from the Murray and Durfee vein 
except one from the ‘crossing : this one showed silver, the others 
none. I assayed only for silver. (Here witness described the 8 
places.) Here are the samples (producing thém in bottles marked 
from 1 to 8). 


“ State whether you were acting in any other capacity than receiver 
in meddling with their works.” 


No 
Cross-examination: 


These bottles contain the samples which I assayed. I assayed 
them only for silver. Oxide manganise has no’ commercial 
283 value. I took the samples as they come without picking or 
selecting them. Brown did not hel Ip me. Brown said “ Get 
ali Impartial selection,’ and | ul ide rtook LO do so. The manganise - 
close to the silver — show silver in the assay. I took samples 
of the manganise away from the ore. Brown instructed me to vet 
samples away from ca ore. : ; 
Charles M. Freeman was then sworn and examined on the part 
of the defendants and testified as follows: 
I have seen the croppings of the Salmon mine and the Scrate h: ill. 


i saw a stain of copper crop pings running in the direction of the 
Murray and Durfee shaft, above it and about 40 feet west of it. ] 
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saw croppings of the Scratchall west of the discovery. The tunnel 
starts in granite rather hard. Beyond the granite it crosses a black 
lead. Next Is lime about LO) eet: then another lead then lime 
again; then manganise; then lime again. Just before where the 

cut is the Seratchall is lime. ‘The Scratchall is 7 or 8 feet 
254 from the turn-table. There the ore runs east and west. In 

the levels the ore runs east and west and varying in width up 
to 4 feet and nearly perpendicular. In the Salmen discovery the 
ore appeared to be of low grade. ‘The Salmon croppings are widest 
at toe incline 2.) or oV feet and away trol ire Darrower. They 
spread east and west at the inelins 

(‘ross-examination: 

The Salmon croppings stand up In one p about 4 feet. I saw 
croppings which seem to indicate an id running east and 
West. | ittle be iow the neline \ Ws lO not Carry quartz | 
would not eall leads \ fissure veln vhere the ore is con- 
tinue | 

\\ SA Gost LK pipe Vi 
| never heard of them. ‘The walls rth, and rock. 
i dir ct exan ination 

I saw quartz taken out of the Deites aft: 1t came from 
a ae pti f about U feet . ld si . Lal it was east and 
Wesi 

Io VieGu vy was the sWoOl mn the part ol bine 
defendants and testified as follows 
280 | worked in the 10Qand T vels. There was ore 

there running east and west a perpendicul there 
were pockets of ore in the winze; it sta ugh manganise and 
rah tf rough bo tice I's of Ore al d lh} 
Did you find ore up and down th 
_ross-exam ination 
When I saw ore run east and w was longest in that 
direct )] 

George W. Jones was the swol ied on the part of 

the defendants and testified as follows | 
— | 
l am acquainted with th eln T innel and the 
tunnel level. ‘The country rock seams nearly north and 
south and to piteh east | saw a veln running east 
from the turn-table over LOO fe Ma the “Trout mins 

it is between 5V0U and 1.000 feet from t! Mlurray & Durfee mins 

The rock which prevails in the tunn he tunnel euts a 

velll ol manganise The lime Ss 2 . ed with streaks of 

manganise; it 1s substantial ily some is hard 

256 ind sc ptrie is SO tt sit \\ 1) i | i Olit pla VU it) thie 

unnel. ‘The ore in the tunne runs east and west and 


stands about perpendicular. 


Vs. 


~ 
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( 'ross-examination ; 


[ mean the ore is longest east and west. I carried a light and 


kept my eyes open all the wav through the level. 
y © | | 


Philip Kane was then sworn and examined on the part of the de- 
fendants and testified as follows: 

| have been a quartZ miner 6 years. [ have worked on the Trout 
and on the Scratchall mines. Il ran the 120-foot level of Murray 
and Durfee, 27 feet on a band of ore between two line walls. The 
ore where I quit was four inches wide. I was in the Salmon incline, 
I saw a body of ore running east and west about 3 feet from the 
surface. In the main shaft I saw a vein of ore running east and 
west, as does every othe 
ning east and west in the shaft 400 or 500 feet east. I saw where the 
Cliff Extension shaft cut a vein running east and west. I have been 

to the Estell. 


287 “State what you saw in reference to a lead running across 


er vein in the camp. I also saw the ore run- 


the Salmon croppings at the Estell.” 
[ saw a body of ore croppings on the Salmon, but there are shafts 
sunk for half a mile on each side showing a vein running east and 
west. I saw a north and south lead in the camp. 


Cross-examination: 

[ worked three months on the main shaft. It runsthrough lime; 
the lime was not soft. It was hard enough to blast. I'did not find 
any place where 1 Pave way. There were some seams, such as | 
see in all country rock where I: blast outside of the vein. The ore 
vein was 10 to 18 inches wide. I saw no clay or manganise lime 
come to within an inch of the ore on either side. There was no 
place where [ sunk without blasting. The Salmon incline showed 
a lead two feet wide running east and west. On the south side was 
rat black rock, in) which Was ho pay. In the Scratchal] discovery 
shaft was an east and west vein. It did not vary from an easterly 

and westerly direction. I was last there in 1878. Where they 
288 made the cut through the mountain I saw the croppings east 

and west and showing a lead. A lead runs in country rock 
and carries mineral. By mineral I mean rock carrying gold and 
silver. 

“What is the country rock south of the Salmon lead ?’ 


I never knew there was a Salmon lead. nor said so. I know the 


Cliff Extension croppings. Croppings are sometimes an indication 
of a lead, but not always. 
Redirect examination: 


[ never saw pay ore on the ridge except when the two leads cross. 
I never saw any indication of a lead north and south. 


Thomas Ryan was then sworn and examined on the part of the 


defendants and testified as follows: 
I have mined in Phillipsburg 5 or6 years. I worked on the tun- 
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Witness here described the Lunn formation. the Sane as the other 
witnesses had done. 


! found no. wall of the Salmon mine in there. 

“Is there any appearance of a hanging wall at the end of the 
tunnel level?” 

[ could not tell that, nor could any one else tell. 

Plaintiff here moved to strike out the iast clause of the last an- 


} 
| 


swer, which motion was sustained by the court 


I have examined all the levels and have found that the lead runs 
east and west: the sixty-foot level ends in ore, which 1s perpendicu- 
lar; the ore is going east, and there could be no hanging wall on 
the east: the 100-foot level ended in ore with lime walls; there was 

ore at the end of the 120-foot level east and wesl and perpen- 
292 ~=dicular; there is ore in Pardee’s incline continuous from the 

Murray and Durfee works, running the same.as the rest; 
there were croppings east of the Salmon incline; at the Estell the 
croppings run on both sides of the claim. 


Cross-examination : 

There are croppings there up over the mountain on the Silver 
Chief, which lies across the Fstell. I can’t say where the contact is; 
it is above the “ Northwest Mill.” The oranite is east of the alr- 
shaft. I never traced the contact except in the vicinity of Trout 
hill. I carried a candle and hammer in the tunnel and examined 
carefully. There was more water in tlie east part of the tunnel level 
than in the west. 


Chris. Hart was then sworn and examined on the part of the 
defendants and testified as follows: 

[ have been a miner since 1868. I am acquainted with the prop- 
erty in controversy. In the tunnel I saw no foot wall of a north and 
south lead, nor on the tunnel level. 

“State whether or not there is a lead running east and west in 

the tunnel level.” 
293 [ saw a lead or body of ore in the tunnel level. I know 
what a shoot is. I saw no shoot cro: sing this lead. 


Cross-examination : 
Witness here described where he has worked in mines. 


I have not examined to find the foot wall of the Salmon; a casing 
of tale generally runs along a foot wall; there is no tale here. 


Hugh 'T. Murray was then sworn and examined on the part of 
the defendants, and testified as follows: : 

[ am one of the defendants. I am acquainted with the Salmon, 
Seratchall, and Sharktown. Durfee and I sunk the main shaft: we 
started in 1877 or 1878. At 18 inches we struck ore running east 
and west; there was granite in the south end, and in the north it 
looked like lime. At 18 feet we struck a bed of manganise, what we 
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call the Sharktown: the SatLiC body of 1 I went to the bottom of the 
shaft. Where we struck the ore the lime went out and manganise 


came in. Past this  manganise we had lime on thenorth and vranite 
on the south. ‘The granite we! t at the 60-foot level: we 
204 started the tunne! August 11, 1$ ‘wo years ago in June 
Wi stoped Oub tiie HU-foot teve (LiISCOYVe ry shaft ot the 
Sharktown is 45 or 50 feet north of the S chall shaft and 20 feet 
east from the Salmon pate nt,and is 8 or 12 feet icep the Sharktown 
is parallel LO thy Salmon Ol} thi CHSI 31] oo We found some 
quartz on Sharktown discovery. ‘The level was running northerly 
and SO it] ( riv. and dipped east OU 
[t was 12 or 14 inches wide. 
Witness here described the formation in the tunnel; the same as 
had the other witnesses for the defens 
At the turn-table we struck the Seratchal! vein. Across it we 
came to a bluish anit and slate mix cd nere 18 a nice bod\ ot ore 
at the turn-table. This body continued to the end of the tunnel 
level easterly and westerly and nearly perpendicular. A plumb 
from. thi LOp of the shaft to the bottom | tie same would De in 
the ore at the top and the bottom. | have been quartz mining 
since 1867. ‘This is the Seratehall vein: if I have ever seen a vein 
this 1s one. There 1s no difference rn) thee formation on either 
IO side of the seam which Pardee calls the foot wall of the 
Salmon. East of the Salmen incline there were croppings 
asterly and westerly, and plainly showed a vein east and west. At 
every place where we worked on this vein east and west we found ore. 


n where he dug 


Ler the witness described places atong the vi 
and found the vein. 


In the shaft I plainly saw the vein east and west; in the Deites- 
heimer shaft. the same. In a shaft 15 feet west of the incline the 


' . ' } 
ore 1s the same. Kast of the Salmon we found. east and west. ore 


wherever we sank. ‘The Scratcha 
Salmon line 120 feet. The width of t 


location extends east of the 
| 
' 


4: . ... aoe 
i 1jocation Is 5) ee eet. 


i% 


‘ ross-exam ination 


extension N » shaft There Was it body of 


| examined the Cliff E Z 
ore in it running east and west. On the north and south sides there 


was lime, pure white, hard mineralized lit 
bottom of the incline. I know quartz when I see it. The map is 

eorrect. The shale is a mixtureof limeand slate. ‘The shaft 
296 we eal] the Scratchall shaft. We so calle d it in the mortgage 


to Schnepel and in our transaction with Pardee. 


Thi lime went to the 


’ ’ 


(The witness was here handed some papel 


~ 


I wrotethem. Sharktown wasthis shaft north. I callabody of ore 
longer in one direction a lode if you can dig it out. In June, 1874, | 
looked down the Deitesheimer shaft: COUt | see 20) feet or more: 
saw the vein plainly; it was perpendicula ‘and 10 or 14 inches wide. 

14d—132 
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and dipped a little south. ‘I did not then locate it because I was 
employed by a company and bound not to locate for myself. Durfee 
and I took 10 or 15 tons of ore out of the Scratchall discovery. It 
was in the shape of a vein. 
“When did you first know you had come to the Samon mine ?” 
When I went into the incline of the Salmon last fall they had 
broken into our works. 


(Here a paper was handed to the witness.) 


[I received this notice dated July 5, 1878. The tunnel was then 

in 2 of the distance. Beyond the turn-table was a little vein of gran- 

ite 2or 3 feet dipping east and running parallel to the shale, 

2097 mixed with shale, and rotten. | saw no cranite like this on 
the 72-foot cross-cut 


Redire CT "¢ xamination : 


tne first knowledge I had was when I went into the incline last 
fall. 

Henry Schnepel was then sworn and examined on the part of 
the defendants and testified as follows: 


I never knew anything about coming to the Salmon vein or bed; 


I am a defendant in this suit. I have seen the Salmon and know 
the Seratchall. | saw the shaft in the Salmon ground 20 feet west 
of the incline; there was a quartz lead in it visible on the east and 
west sides; I was down the incline with Pardee on Sunday; he 
showed me the works. Pardee said he would like to avoid trouble, 
and claimed all the lead matter east—black, brown, and red. 


Cross-examination: 


I never said in the “ Seott House” last Sunday that it was only 
one lead—all Salmon or all Seratchall. I said it was only the 
Scratehall there. 


Thomas Whitesides was then sworn and examined on thi part 
of the defendants and testified as follows: 
998 [ live in Phillipsburg. | have been a miner 30 vears. [| 
am acquainted with the ground in dispute. I have examined 
the works of Pardee and the works of Murray and Durfee. 


The witness here described the formation in the tunnel, as did 
previous witnesses. 


[ should say the quartz in the tunnel level was a vein; it runs 
lengthwise of the tunnel. From the turn-table to the chute I saw 
no foot wall of a vein. This level ends in manganise with a lead 
running across it. I saw no hanging wall. I traced the vein of ore 
from the Murray and Durfee shaft up through the incline. The 
ore is east and west. 
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Cross-examination: 


The witness here described places where he has mined in Call- 
fornia & Nevada & Montana. 


Charles Clark was then sworn and examined on the part of the 
defendants and testified as follows: 


lam, and since April 1, 1879, have been, superintendent of the 

Hope Mining Company at Phillipsburg. I have given mining care- 

ful study. for twelve years, and especially the last vear and a 

299 ~—s half. I have been on the ground and in the works of the 
premises in controversy. 


The witness here deseribed the formation in the tunnel the same 
iis the preceding witnesses. 


In the tunnel level is a vein easily traced for the whole length. 
It varies in width, runs east and west, and is between lime walls. | 
examined all the stopes in the tunnel level; the walls are well de- 
fined on the north and south sides. I found granite sand at the top 
of the winze. I passed through only one quartz lead in the tunnel, 
which runs about as theSeratchall would run. This vein—marked 
Salmon Ol} the map—is manganise ; ther isa Inanganise bed next to 
the granite in the tunnel. In the tunnel between the dark strata is 
metamorphic lime erystal-ized. 
‘State what the formation is between the Ist and 2nd streaks of 
manganzse, in reference to vein matter. 
It is metamorphic lime and one of the series forming the hill. 
The country rock in the vicinity is metamorphie lime and manga- 
nse and bears no re semblance to velh matter. A veln 1s il 


500 fissure or aggregation of metaliferous matter found in the 
country rock. ‘The Seratchall is a fissure vein cutting the 


formation at about a right angle, striking through the granite, and 
cutting the Sharktown and Salmon. 

have examined all the workings irefully and all the strata, 
and there is nothing to indicate a nort! nd south vein. In the 
Lune le Vi Is undoubtedly an east and West Vi mn CULLING the strati- 
heation There 1s nothing in the tunnel level to indicate a north 
und south vein. The strata runs north and south, but they are a 
part of the country formation, which extends west 1,000 feet that I 
know ofl 

Thi witness in his examination exhib ted samples from the points 
to which he referred. 

[ found well-defined walls on either side of the stopes in the 120- 
foot levi l. | examined the Cross-cCul DACK LO the bottom of the In- 
cline. In the level isa small vein of ore G or 8 inches. It was 
cutting the formation easterly and westerly. | traced that ore along 


the roof till it struck the ineline in the floor and went out to the 


right. It was lying east and west and standing in the roof. 
30] [ then followed it up until I was lost in the north wall. 
Pardee’s drifts around the shaft cuta bed of decom pos cd 


lime and sand and a wedge of granite sand. Inthe south drift 


’ | 


i AB As A Ml 


ste, seeasearerase east earn a gain 
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from the 4-4 foot CTross-Cut the re 1s no ore deve lopm¢ nt: thre rc IS 

. ‘ ' , 1° } , *@4 
mixed through the manganese a crystal-1zed lin In the north dritt 
there is a veln of ore whie h crosses the work easterly and westerly 


and was a continuation of the ore below 


A vein is an aggregation of mineral in a fissure. <A bed is a part 
of the hed system oO] the count ry fort At ion, us limest hie bedding. 
| understand the elementary p rinciples of geology. I have studied 
sufficiently 1 LO give ath Op non as Lo beds and Velhs \ly opinion is 
that this formation is bedded strata—alternating lime and manganise 
beds. Bedsare laid down after the underlying formation, and prior 
LO the overlying : Ie aC h Stratum marks cL po riod of a Post ‘This 


system of beddi ny oO! lime ana manga! ise Xt nds west sev ri Lnou- 
sand feet. A contact vein is one between two distinct formations: 
thre re Is no conti ~ae it re because thre formation Is not primil- 
UZ tive. Thi OVeTI ly iv? granite is a wash} it would not neces- 
sarily follow that thie re 18S a Vein At the point of contact of 
the two formations from the fact that these beds were formed prior 
LO the contact—the upheaval 


( ross-@XAMINation: 


This 1s not primitive granite—it is secondary. Secondary granite 

that which has been decomposed and is not in place. Granite Is 
quartz, mica, and feldspar. It is a primary: and elementary prop- 
erty ot the earth. The oranite bie re isa deposit; CANNOL Le lI where 
it comes from. I have read no books on paleontology (11 Adacoe ov 
la dox OS}. 

™ Have you ever read the history of the Kure ka Consolidated, us 
given in the testimony of Mr. Raymond and recited by Judge Field 
in his opinion in the Kureka case? ” 

Defendants object LO the yu stion. The ob} ection 1s OVCTI uled by 
the courtand, the defendants except to the ruling. 


“ Name the three greatest historical mines in the United States.” 

Comstock mit i\ MO} d ly. don’t know that Cal classify 

303 them: don’t know that I can name the five which have 

produced the largest amount of bullion. A vein is made — Ist 

the fissure, t hen the filling. I don’t know that there is any stand- 

ard length of fissures which ultimate in veins: they vary in width 
from a knife-blade to 100’s of feet. : 

‘ W hat hist tor ically is the gvreatest width of the Comstock * 

| have seen it stated as hi: oh) as o0U & OOO feet The witness has 
heretofore stated t hat he knew nothing oO] the Comstock { xcept from 
reading. 

“In what scientific works have you read that the greatest width 
of the Comstock is 600 feet? _ Do you know the three reports of Mr. 
Raymond in which he has dise ursed most-on the Comstock and 
given its geological formation and topography ‘ 

| have not been able to read | all the WoOl ks of ’ Mr. Raymond. 

“In which one of Mr Raymond’s works which you have read 
does he give the most complete description of the Comstock ? 
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have read SOTNC in which he oly 5 i complete historv of the 
(‘omstock. | 

oU4 The former question repeated 
In none of them which I have been able to get possession of 


yy Rossiter W. Raymond a history of the 
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and character of the mine that I might testify intelligently, well 
knowing that future developments would show whether | and others 
were correct as to the nature of the formation of this mine 


Adjourned until 9 o'clock a. M).. June 2. 1880. 


JuNE 2, 1880, 9 a. m.—9th day. 


Clarke’s examination continued : 

There are no indications in the tunnel level of a north and south 
fissure vein. ‘Lhe bap Is right There are indications nowhere 
else of a north and south vein. : 

“Do not the croppings for 300 feet indicate a north and south 


veln? 
307 | The croppings of that bed extend north and south. Beds 
have croppings when tilted. A bed. is an aggregation of 


mineral formed along and parallel to the strata. Beds are surface 


deposit without overhanging strata or walls 
“Who gives that definition of a bed?” 
Van Cotta and Le Compte. 
“Does not Van Cotta say that bedded veins may exist in thie 


earth at an angle of 90° as well as horizontally ? 


Witness was here shown papers. 


I made that affidavit and outlined the diagram. The Scratehall 
vein matter is quartz ore, almost entirely, and some lime. From 
working on the Chiff and Lady Byron [am enabled to say that the 
formation extends a 1,000 feet west. | | 

‘ Does not that manganzse veln at the Clif 

I think not. | don’t know that the Lady Byron excavations 
show the manganise bed north and south, for the excavations are 


ae 


run east and west?” 


in an east and wesi veln. The oo-loo0t shaft Ol) the Lady Byron 
discloses cl north and south Manganizse Vi in. In the |Q-foot 


S08 shaft a manganise bed Is traceable. lt is in Some places LO 
feet wide. At a poli south it is traceable by croppings, 
which do not resemble the Salmon. The country is here denuded 


by washing away of the soil. There are no indications of manga- 
nse further West. There 1s seine marble on the hill: some call it 
dolomite. I have not seen it between the Cliff and Lady Byron. 
[ don’t think I have seen it éast of where “Poor Man’s Gulch” 
comes down. Dolomite is crystallized lime, perhaps manganise lime. 
The rock from the contact next to the eranite in the tunnel is de- 
composed granite and lime, and not dry tale There is lron 1n it. 
[t is not tale clay. 

“Ts not lime appropriate vein matter? 

Not in my view. 


Redirect examination: 


Manganise is not a mineral-bearing ore; it is simply a part of the 
formation. 
The Salmon mine Is manganise. 
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“‘Recross-examination : 


Manganise sometimes carries precious metals, but not in this 
district. 


S09 Lawrence A. Brown wasthen sworn and examined on the 
. ; . \ ; 1] —" 
part of the defendants and testified as follows: 


| commenced quartz mining in 1857 in Mariposa county, Cali- 
fornia: from then until now I have been engaged in it. I have been 
frequently up to examine mines. I don’t claim to be a geologist 
further than I have applied it to the vein systems which I have ex- 


amined have not studied reologic: | Clit mistry . the character 
Ol the Vi in matter Is det rmined mucl U\ the character of the 
country rock; so it 1s necessary to study the formation in which the 
vein 1s located. Veins are found in groups. I! have exan.ined the 


premises 1n controversy; as | have indicated. | made three or four 
‘ yYaminations - November 20. IS7%). Wis th) irst time. | ( xamined 
the whole tunnel with a light and a hammer. 


Witness here minutely described the secretive beds of lime and 
manganise in the tunnel, the same as the former witnesses. 


Ientering the drift by the turn-table we found the first quartz, 
which seemed to carry mineral. In this streak was a streak of 
ealcita, which appeared like quartz. ‘This quartz was on both 

d1V sides of the drift. It contained considerable onal na. it 
shows that it has been unde r water, and -none of the ettects 

of the alternate action of air and wate! Going east on the tunnel 


level we encountered the same lime which we did on the tunnel, 
and running in the same direction. ‘The blue streak was the same 
as I) thi tunnel. ‘These beds of lin CS Vary ss com position and 
color. ‘The walls of the vein in the tunnel level I found to be strata 
of lime, which had been rent and hiiled lt) W th Vi in) matter. There 
is a vein exposed from the west side of the tunnel easterly for 160 
or 170 feet 1D the tunnel! I vel In thy raise at the turn-table the 


ore 18 Ol thie Siiliie characte r 2s that CUL I j the Lunne level. In the 
extreme west end of the raise is a body of ore resembling the body 
of ore cut bv the tunnel at the turn-table, and runnmg east and 
West. That hody of ore ext nded Ol) thie couth side ol the raise | y. 
or 15 feet. It shade_ off from galena and becomes cupriferous. In 
the next raise the body of ore 1s 20) feet from the former one. The 

ore channel ruus easterly and Westerty i the second raise 
ol] it is continuous for the whole length. In the 3rd raise the 

vein is full and runs to the east. The tunnel level, after 
Pass (F i) bed oft mManganise and Lie, nded in another manganise 
bed. The vein stands straight and runs into the manganmse. ‘There 
were pleces of lime ther The vein here stands perpendicular, as 
it does all the wa) The ore here Was 1D an « tishoot roi the main 
issure 


| 


‘State what evidence there is, if any, of the vein continuing be- 
’ . } 99 
yvona the end QO} the tunnel level. 
The appe arances are that the Vell ¢ xtends Cust and west. perpen- 
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to the mine, and went over my work. The dip of all the 


stratification in that nelglborhood is east about 40° to 42 
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“State how, in your opinion, the vein in the Salmon ineline runs 
on the north side of the incline at the points where the excavations 
have how + ¥ posed it 6 


lhe vein in the inctine is seen about 20 feet on the north side: ] 


am of the opinion that the ore continued between the point on the 
croppings, near the top of the Incline, and the point of intersection 
of the vein by the north drift at the 54-foot level is one vein; taking 
the position of the ore on the east side of the north drift of the 54- 
loot level standing nearly perpendicul nd pointing east, and the 

where the veln is cut in tl tt-hand drift in the 72- 
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Here the witness explained various marks and lines on the maps 
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These maps were made in great haste. I had to curtail my sur- 
vey to get the maps off in time. 

L. R. Brown’s examination resumed : 

[ saw the samples taken from the works from which Dr. Merrill 
made his assays. 

‘Here the witness described the 8 places from which they were 
taken as marked on Dr. Merrill’s duplicates. 

There is a distinction between beds and veins. Beds are formed 
upon a formation younger than the one in which they are laid down 
and older than the one which fs upon them—one on LOp of the other 
in point of time; they may be of lime, slate, or schist, and they are 
sedementary and laid down horizontally. 

Mechanical forees tilt the beds on the line of foree. Here, 
318 then, is a granite range running north and south which 
has broken through these beds. ‘These beds incline towards 
the granite at about 45°. I regard this formation a zone of beds 
lying from the Saimon incline tothe granite. Eastward is a granite 
bed several hundred feet higher than these beds. The beds were 
laid down horizontally, and the line of force breaking through them 
was north and south. I testify from my investigations on the 
ground. The line of force was parallel to the breakage of the beds. 
The beds broke and settled back against the granite. The granite 
being higher it fell back to some extent. The situation here is not 
the natural one. The granite washed down by erosion and decompo- 
sition. The probability is that the manganise beds do not extend 
down any great depth; they extend to the granite and there cease. 
Veins are fissures in the earth’s surface, filled with minerals. The 
walls of a vein are composed of the rock through —. If the fissure 
went across a strata of lime the walls of the vein would be the lime 
abutting upon the vein. A contact vein is between two dis- 
319 tinct formations. Theso-called Salmon is not a contact mine; 
there could be no contact in that position; if there could be 

one it would be where the granite meets the lime bedding. 


Cross-examination: 


“Does the term ‘bedded vein, as you use it, come within the 
sense in which mineral, subject to e xplor: ation and entry, is used in 
the mineral laws of the United States ‘ 

“Does it, in your view, make any difference in what form the 
mineral exists in the vein?” 

I don’t know that I can answer. 


ba 


The defendants here move to strike out all of the witness’es testi- 
mony as to whether in his opinion this formation is a vein or bed. 

By the Court: “The motion is sustained as far as the witness’ 
opinion assumes to define the meaning of these terms as used in 
the acts of Congress.” 

‘Are beds lodes ?” 
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I do not so understand them. I don’t remember the date when | 
was first engaged In this suit. there was ho stipulation us LO 
320 my compensation. I have received $173.00. I was employed 
by Mr. Robinson. 
“ What works on geology have you read ? ” 


| have studied nature, Dana and Le Cone—Dana principally. | 
saw croppings on the surface. ‘There is no rule as to straight veins 
being in contacts or out. | ath a CLV]! eCneineer, a graduate of il 
military school in the city of Charleston, South Carolina. Gold is 
ble. 


not a com posite. lI ean't aecount for the granite by the turn-tab 


iorce. 16 18 eVi- 


\\ hie re two formations ire straited. show Ltig’ dynamic i 


dence of a fissure. [ saw no evidences of yranite In any of the 
| ’ , , ‘ y 7 , ci . P : » 4) 

levels. Che Seratehall fissure was made after the deposition Or tiie 
strata Lime is not vein matter. Metamorphic lime is vein matter 


when it vecurs with the ore in the fissure parallel to the bedding. 


it 


Spurs are filled at the same time with the main vein. he specl- 


michs produced here are avarage ones hae Salmon Is not a ¢ol- 
, : . . t ; 
tact vein. I saw croppings of the Seratchall on the surface. A 


streak can run clear across the vein as well as across the croppings. 


Redirect examination : 
32] On each side of the clay seam in the tunnel there was lime 


t Is a seam of decomposed lime. 


TT f at t ndants here offers d in eVvide nee toe complaint in Cuse No. 


1399 in this court for the purpose of est: blishing the fact that the 
) locus in {ito Upon which thi al- 


leged trespass was committed, ahd at the time the alleged trespass 
was committed, to show adverse possesslo'l of the mine when the 
Lr Spauass Was alleged LO be committed. 


at fendunts were Ill possession of the 


( bj te (| LO. { biection sustains d. 


Defendants move to strike out all of thi u untiff’s evidence in re- 
card LO plaintiff's going into possession 
The said motion was overruled by the court and the defendants 


t the time duly excepted. 


rag! 
Hugh T. Murray was then recalled and: questions put to him, 
which questions are contained in bill of exceptions No 


Defendants here rested. > 


in rebuttal the said plaintiff recalls James W. Estell: 


vLz “ What do you know, if anything, of there being au Cross- 


OD dad eal 
ing vein at the Salmon incline?” 

| know nothing which indicates a cross-lead there. There 
is a streak there within 4 or 5 feet on the west of the croppings. It 
shows different stains from the other croppings. ‘There are no crop- 
pines which indicate a cross-lead. ‘There is no evidence of a cross- 
lead in the incline; on the west side of the incline there were no 
evidences. In the Deitesheimer there is a streak down about 15 or 
16 feet: it ran into the sand ; there was none below the 16 feet. 
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“How many excavations are there in the Lady Byron?” 
I know of one on the Lady Byron, No. 1, west of the discovery. 
The manganise here is east and west. 


Defendants object to evidence as to the manganise, as the witness 
has not been shown to be an expert. 


“At the discovery. on the Lady Byron have you made an exami- 
nation which enables you to say whether there is a north and south 
lead of manganise ?” 


I have seen no indication of any such thing. 
Cross-examination : 


I saw alittle streak 8 or 10 inches wide in the Deitesheimer. 

O20 It disappears in the west side first. The Deitesheimer was 

sunk for a prospect. Probably it was sunk to prospect an 

east and west lead. I don’t know whether the tunnel cuts a north 

and south bed of manganise. All the holes show maganise. I don’t 

know positively that there is no east and west vein at the Salmon 

ineline. The excavation don’t determine that there 1s a cross-lead. 
No one can deny that there is a cross-streak. 


Hector Horton recalled ; 


“Did you examine the surface of the ground at a point of cross- 
ing the Salmon incline, running east and west, if there be a crossing 
lode?” i : 

Yes. I sunk the Deitesheimer shaft in 1868. There was a small 
vein in the east end of 11 or 12 inches; at the west end it ran out; 
at the east end it ran out. I have never seen any surface indica- 
tions of a cross-lead except a little seam. 


Cross-examination : 


I looked down the Murray and Durfee, west of the Deitesheimer, 
and saw no sign of a vein’ I saw no quartz in it. I sunk 

324 theshaft looking for a cross-lead. I worked on the Cordova, 
Cliff, Lady Byron, Bob, Benn, Squeakson, and Simon Luggs 


and found ho north and south manganzse beds. 


Harvey Showers recalled : 


There is a streak running across by the Salmon incline 7 or 8 
inches wide. Itis in the Salmon croppings; a colored streak. | 
looked for east and west croppings and found none. I saw nothing 
of an east and west crossing lead. I examined for one. 


H. K. Philips recalled: 


“Have you or have you not examined the surface ground at or in 
the vicinity of the Salmon incline with a view to determine whether 
or not there are any evidences of a lead crossing the Salmon?” 

Yes. I found indications of a shoot—a small stratum; a dark 
sireak, diagonally or straight angles. It was in the Salmon crop- 
pings. 
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Cross-examination: 
There was no ore in the west shaft. 
O20 George B. Foot recalled in rebuttal! 


[ examined the Seratchell discovery and a cut tothe west. There 
was a vein there. <A line drawn through those two points and pro- 
jected would indicate the line of the si ratechall ius crossing the Cliff 
extension — feet south of the Incline, and south of the Algon- 
quin road. 


C‘ross-examination ; 


A few feet or inches difference in the two points would throw the 
line far out of plumb on the Cliff Extension. 


James kK. Pardee recalled: 


have examined east up the hill and WeSL LO the Trout Hill 
there is no evidence of an east and west vein 


“ Describe the Scratchall discovery and the accompanying excava- 
tions.” 


and 


The discovery shaft is 26 or 27 feet dee) west of that Is an open 
cut. These cuts expose a veln for more than 20 feet. lo line pro- 
yected iis oot t test! fied would strike tis lt oote said. Nea the Sal 
mon west line is a cut 16 feet de 


SPAR LO see a veln there. | have never seen an e@Casi and west 


:, | saan | , } 
1) nave never veeh avie 


crossing the Salmon. I have seen a streak. The develop- 
ments in the north level from the 54-foot cross-cut show no east and 
west vein sag the ore there runs north and south 
‘How wide was the ore 1n that level?’ 


our or five feet : l- one place 5S or 10 feet 


feet; in the Murray and 
Durfee excavations the ore varies from nothing up to 5 or 4 fee t: 
{ 


here is no sign of a wall rock there: | never saw anything east and 
west except this streak: none of the ore found in this north level ts 
the same as fo ail in the streak in the lower Murray and Durfee 


working 


Evidence closed. 


Q o’cLtock A. M lune 4, 1SSO—11th day. 


plaintifl desires to have withdrawn from the jury all the evi- 

dence of tre Sspasses upon the property que stion prior LO August v, 
S72. 

J.C. ROBINSON, 

CHUMASERO & CHADWICK, anp 

kK. W. TOOLE, 

Attys for Defendants. 

De | Stipulatio 


it lS hereby agreed by and hetwer li ant plaimtifl and thi defend- 
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‘ 
ants that the foregoing statement on appeal is correct, and the same 
is hereby agreed to. 
(Signed) J. C. ROBINSON, 
Of Counsel for Defendants. 
HIRAM KNOWLES, 
Attorney for ee: 
Dated Noy. 30, 1880. 


JAMES K. Parper, Plaintiff, 
Us. 
Hucu T. Murray, James E. Durrer, Henry ScuNeret, and 
JostaAH M. Merrity, Defendants. 


This cause having, so far as damages claimed for the trespass at 
law, been tried in the presence of the judge to a jury, and the jury 
having rendered a general verdict in favor of the plaintiffand against 
the said defendants, which said general verdict is In the words and 
figures following—that is to say : 


328 JAMES K. PARDEE, Plaintiff, 
is. 
Huan T. Murray, JAmes EF. Durrer, HENRY SCHNEPEL, and Jo- 
sIAH M. Mrerrity, Defendants. 


“We, the jury in the above-entitled cause, do find in favor of the 
said plaintiff and against the above-named defendants, and we assess 
his damages at the sum of $1.00. 


“ (Signed) ADDISON SMITH, Foreman.” 


Deer Lodge City, June 5, 1880. 


And whereas, on motion of said defendants, certain special issues 
were submitted to the jury and answered, which, with the answers of 
the jury, were as follows, viz: 


JAMES Kk. ParRDEER, Plaintiff, 
® US 


Hucu T. Murray e¢ al., Defendants. 


The jury will answer all of the following questions: 
Ist. “ Does the Salmon vein extend down as far as the lower or 
tunnel level of the defendants?” 
Answer Yes. 
329 2nd. “If your answer to the above be no, then answer how 
far down does it extend?” 
Answer. 
ord. “If your answer to the first question be yes, then answer 
how wide is said Salmon vein where the defendants’ lower or tunnel 
level runs east?” 
Answer. From big tale seam east of the tunnel turn-table to the 
granite hanging wall. 
4. “Is there such a vein as the Scratchall vein running east and 
west, as claimed by the defendants?” “6 
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Answer. éé Krom the body of Ore A post (| 
conn cting closely with a 


table there may be a Scratchall or a vein 
contact vein from the west.” 


). * Designate where the foot wall fil 
Salmon vein are in the lower or tunnel | 


extends down so far. 
Answer. See paper marked “A” for ai 
6. Which of said parties, said plaintifl 
the actual possess1on of the pi 


7~ \\ 


Set 
mT ¢ ‘) 
S77" 


Answer. Plaintiff. 


exhibit “ A,” being answer to the oI 


The hanging wall of the 
overhanging oranite: the foot wall is 


Murray and Durtfes air-shaft tila bet 


bia 

the tunnel level proceeding eastward fi 

by De Lacy’s map, as appears to be shown 

clay seam west of the first angle Irom | 

wall is shown in the ineline at the p 

Criy thie rranite by ric? ait hanging a 

jury re nol prepared to state the distan: 
Signed) ADDISON 


TAMES 


vel and the 
60 foot level of the defendants, 1f you find 


| Lit LACICTICIGILLS, We 


extracted and took out ore 1n the mo 
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wests rly from the turn- 


1] 


ianging wall of the 


120. 100. and 
Salmon veln 


: fis? ‘ 
‘ Liteit ScLif 


in 


Tt : 


mises when said defendants 


iths of July and August, 


} 
urn-table, as shown 
‘| 1, ] | 
ne biue and green 
nite wall. ‘the foot 
t first deflects east- 


\s to measurement the 
ss thie veln 


SMUTH, Foren 


aiaT, 


And the said evidence having been » the jury in the pres- 
ence OF} ay Court. ANG thy ecourt by ned (i \ sed as to the tacts in 
it f ise and the respective rig | narties, on motion 

> | of Messrs. Napton, Knowles, and 5 ers, of counsel for the 
plaintiff, for the equitable reli ved for by Injunction, 

it is ordered that the said general verd he jury be approved, 
ind that the answers of the ury LO The Sp | interrogatories be, 
and the same are hereby, confirmed a ill things approved; 


facts to be as s 

ielr findings cover the « 
Salmon lode 1 
wall lying LO the east an 
urface ground thereof, and 
extract by the 


inclusive, was those certain prel 


‘ " + 
and the eourt finds the 


Y is 
- , 
a ©, ree as t] 
. 4 , 
sy» 7 , > 
if Said is bounds 
, ; 


yea) recs FY yicy? 
ronive Nani l 


} ‘7 


. ’ 
ing’ of ore detendants iro! 


Ol} nises 
complaint, to wit: That pi ce or parc | of 
three and twenty-five one-hundredths 
United States land office at Helena, M 
eral entry number | 
surveyor general of said Territory as 
situated in township seven north 
the — principal meridian, in th 


in the county of Deer Lodge, Montan 


) 


cyeve 
ede? 


one hundred and four, : 
lot num 
e kin 
a Territory, and bounded 


th and found by said 
And the court finds 
easterly side by the 
the contact east of the 

ons, working, and 
\ugust 9 to August 25, 
cribed in plaintiff's 
ng ground containing 
_being known in the 
ina ‘Te rritory, “us ImMin- 
nd numbered by the 
ber thirty-eight, 
range thirteen west, of 
Creek mining district, 


i 


iIVALI 
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as follows, to wit: Commencing at a limestone marked number one; 
thence north thirty-five degrees west six liundred feet to a limestone 
marked number two; thence north 55 degrees east one hundred and 
elghteen feet to a limestone marked No. three; thence south thirty- 
five degrees east six hundred feet to a granite marked number four ; 
thence south thirty-five degrees east six hundred feet to a granite 
marked number five; thence south fifty-five degrees west one hun- 
dred and eighteen feet to a granite marked number six; thence 
north thirty-five degrees west six hundred feet to the place of begin- 
ning. 

And the said Salmon vein situated in the above-named prem- 
ises dips, in its downward course, to the east at an angle of about 
forty-five degrees, and is enclosed by clearly-defined boundaries, 
and has LO the east a hanging wal! of granite and ext nds LO the 

sumeand to the west to a strata or seam of blue shale; and that 
OOO the defendants, on the 25th day of August, 1879, did and lo vet 
threaten to continue to Lrespass thereon and extract ore there- 
from and destroy the substance of the said estate, and that the said 


‘Salmon lode was from the 9th to the 25th day of August, 1879, in the 


possession of the plaintiff, and that since that date he has become 
the owner thereof and is now such owner, and that said lode in its 
downward course dips easterly at an angle of about forty-five de- 
grees, and in that direction abuts against and is bounded by the 
granite hanging wall, and that it extends westerly as far as that cer- 
tain blue streak of shale mentioned in the special findings of the 
court and therein described, and about one hundred and thirty feet 
westerly from said granite hanging wall and parallel therewith, and 
that the strike of said Salmon lode is nearly north and south; and 
the court being of the opinion that the plaintiff is entitled to the 
equitable relief prayed, and that the equities are with him, it is 
ordered, adjudged, and decreed that the said defendants and each of 

them, to wit: Hugh T. Murray, James FE. Durfee, Henry 
334 Schnepel, and Josiah M. Merril, and their servants and em- 

ployes, and the servants and employes of each of them, be, 
and they hereby are, enjoined and restrained from making any entry 
upon or extracting any ore from the premises known as the Salmon 
lode, as above herein described and set forth, either on its surface 
ground or as it inclines or dips, or from any lodes which cross the 
same within the space of intersection of such cross-lodes, if such 
there be. It is further here considered by the court that the plain- 
tiff, James K. Pardee, have and recover from and of the defendants, 
Hugh T. Murray, James E. Durfee, Hehry Schnepel, and Josiah M. 
Merrill, the some of one dollar ($1.00) damages and the further sum 
of $1,054.00, his costs in this behalf expended. 


WM. J. GALBRAITH, Judge. 


And afterwards, to wit, on the 3d day of August, A. D. 1880, the 
said defendents filed herein their notice of appeal to the supreme 
court of Montana Territory from the said judgment and decree 
herein, of which said notice of appeal the following is a COpy, VIZ: 
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OO” Notice of Ap) eal 


In the District Court, Second Judicial District, Deer Lodge County, 
Montana ‘Territory 


JAMES Kk. PARDEE, Plaintiff. 
Hucu T. Murray, JAmMes E. Durrer. Henry ScHNEPEL. and JosIAH 
M. Merritwy. Defendants. 


To Messrs. Hiram Knowles, W. IF. Sanders, and Thomas L. Napton, 
att'ys for plaintiff: 

You will take notice that the defendants appeal to the supreme 
court of said Territory of Montana from the judgment rendered in 
said cause on the 5th day of June, 1880, and the verdict therein. 
Said appeal with be taken and heard on a statement of said cause to 
be filed therein. 

J. C. ROBINSON, 
CHUMASERO & CHADWICK, anp 
hb. W. TOOLE, 

Ait'ys for Defendants. 


TERRITORY OF MONTANA, |. 
County ot Deer Lodge, ' 


336 J. C. Robinson, being duly sworn, says on oath that he is 

of counsel for the said defendants within named, and that on 
the oth day ot June, ISSO, he Sscrye d the w thin and foregoing notice 
of appeal DY placing a true COpy thereof in an envelope directed to 
W. I. Sanders, Esq., one of the attorneys for the plaintiff, who resides 
and at said time resided and was in the city of Helena, Lewis and 
Clarke county, M. ye postage paid, ahd which said envelope SO 
directed and postage paid affiant put in the post othice at Deer Lodge 
CILY, and M. ‘T.. and that there is il Uni ed States mail route be Lween 
sald De r Lodge ili said Helena : that oth Ol] said oth: r attorneys* 
for the plaintiff, said Knowles and Napton, at said time and for as 
much as four weeks thereafter, were absent from said Territory, and 
their offices were locked up, so as to prevent any one entering the 


ww 


Sanie. 
(Sioned) a: U. ROBINSON. 
Subseribed ana sworn to before Lie 4 i= 1 day of August, A. 1). 
iISSO. 
GEO. W. IRVIN (IT), Clerk, 
By A. S. HIGGINS, Deputy Clerk. 
Oot In the District Court, Second Judicial Distiict, Deer Lodge 


(County , \Miontana ‘¥ ry LOT'S 


JAMES Kk. PARDEE, Platntutf, 
Hucu T. Murray, James ik. Durrett ost1AH M. MERRILL, and 
Ilenry ScHNEPEL, Defendants. 


Whereas Ol} the bth day of June. LSSO, sald plaintiff recovered 


l6—152 


Be SA NR RAR AGE lm 
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judgment in said court for the sum of one dollar damages and the 


decree and judgment of said court enjoining said de fendants from 
working and mining certain premises in said decree described, and 
as said defendants are desirous of appealing therefrom to the su- 
preme court of said Territory : 

Now, therefore, we, the undersigned, residents and freeholders of 
said county, undertake, in the sum of three hundred dollars, and 
promise to the effect that said appellants will pay all damages and 
costs which may be awarded against them on the appeal or ona 
dismissal thereof, not exceeding three hundred dollars. 

Dated July 10, 1880. 
Bite MORITZ BIEN. [ SEAT. 
PETER LANSING. ae 


TerRRIToRY OF Montana, Deer Lodge County: 


Moritz Bien and Peter Lansing, being duly sworn, on oath, each 
for himself, Suys that he is a resident and freeholder of sald county 


‘and is worth three hundred dollars over and above all his just debts 


and liabilities, exclusive of property exempt trom execution. 
MORITZ BIEN. 
PETER LANSING. 


Subseribed and sworn to before me this ¥° day of July, 1880. 
J. C. ROBINSON, 
Notary Publie. 


l hereby approve the within bond and the limits thereto, July 10, 
1880. 
GEO. W. IRVINE, Clerk, 
By A. S. HIGGINS, 
Dep’ty Clerk. 


339 In the District Court of the Second Judicial] District of the 
Territory of Montana and for the County of Deer Lodge. 


JAMES K. PARDEE, Plaintiff, 
¢ vs. 
Huaeu T. Murray ef als.., Defendants. 


I, Geo. W. Irvine II, clerk of the above-named court, do hereby 

‘ . » ° ° * 4 . 
certify that the above and foregoing is a full, true,and correct tran- 
script of the following papers In the abov 6-e ntitled cause, as ap pears 
to meof record in said court, to wit: the complaint; separate answer 
of the defendants, Murray & Durfee; separate answer of defendants, 
Merrill and Schnepel; replication No-. 1 and 2; supplemental com- 
plaint and answer thereto: assignme nt of errors; @e xceptions to the 

° » ‘ 
testimony at the trial ; exceptions to the instructions ; instructions 
of the plaintiff and defendants given; instructions of the defendants 
refused ; statement on appeal; decree; notice and undertaking on 
appeal, and the certificate. 


HUGH T. MURRAY ET AL. VS. JAMES K. PARDEE. 123 

In testimony whereof I have hereunto subscribed my name and 
athxed the seal of said district court this Ist d; Ly of December. A. D. 
ISSO, at Deer Lodge | ity, M. T. 


— 

— 

— 
\eeeeneesd 


GEO. W. IRVINE II, Clerk. 


O40 In t 


ed 


ie Supreme Court of Montana Territory. January Term, 
1881. 


JAMES K. PARDEE, Respondent, 
Us. 


Hucu T. Murray et al., Appellants. 


be it remembered that in the present term of January, A. D. ISS1, 
the above-entitled cause was brought into the supreme court of 
Montana Territory by virtue of an appeal irom the judgment of the 
court Ly ‘low Pele dired therein, agreebly to the statute of said Te rri- 
LOrS and the rules of said court in suc Cuse ili ide and provide dd. and 
thi transcript of the record of the court below in said cause was 
duly filed and the CiUuUSst docketed 1 1) Si] | court. 

And afterwards, to wit, at the January term, 1882, said cause came 
on to be heard before said supreme court on the said transcript of 
record and was argued by counsel, whereupon the court took the 
case under advisement. 

And afterwards, to wit, on the 16t! day August, LSS2, said 
cause cume on for decision of the court on: oe Cc al, whe re Upon the 
court delivered the following Opinion, VIZ: 


ot | Opinion of the Court by Wade, Chief Justice. 


in the Supreme Court of Montana Territory. August Term, A. D. 


1882. 


JAMES K. Parper, Respondent, 
Hucu T. Murray, JAMes E. Durver, Jostan M. MERRILL, and 
HENRY SCHNEPEL, Appellants 
es | a 
\ppeal from second district, Deer Lodge county 
This controversy, as shown by the pleadings and testimony, arose 
over the identity of certain quartz lodes, the } F untill cls alming posse S- 
sion of the Salmon and Cliff Extension | Le ehadaisied ituate near Phil- 
lipsburg, Deer Lodge county, he being the lessee of Holland and Es- 
tell, who purchased the claim in 1875, and : ft r the commencement 
of this action received a Government pat ent t he reior, and the defe nd- 
ants basing their right upon their location an a posse ssion of the 
Sharktown and Seratehallelaims. Theanswerodfthe defendants 
042 at nies the possession of the plaintif ifts, but thet testimony conclu- 
sively shows, and without question or dispute, so far as the 
same appears in the transcript, that the plaintiff, at the time of the 
erievances complained of, was, and that for a long time prior thereto 
his lessors had been, In possession of the surface ground of the 
Salmon and Cliff lode claim. ‘The answer also denies that the de- 


rt 
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fendants ever entered upon the Salmon & Cliff claim, or that they 
ever mined within the limits thereof, and avers that ever since the 
9th day of February, 1875, they have been in possession of and 
work ing the Sharktown and Seratchall claims, and therefore alleges 
that plaintiff’s action is barred by the statute of limitations of Feb- 
ruary », 1865, and of January 1], 1872. 

The replication of the plaintiff admits the location of the Shark- 
LOoWnN and Seratchall « laims. but all VOCS that the defendants, since 
the 9th dav of February, 1 340, have been working on the Salmon 


and ( aft xt, nsion. Th e loc ation oft the Sharktown and Scrat chall 
claims were not 1n question. Ther was no controversy concerning 
them. and could have been nollie Their location Was ad- 
O40 mitted in the pleadings, and ; y testimony) concerning such 
location was properly excluded from the evidence. This 
seems to be the state of facts in the case. The defendants entered 


upon their own grounds and outside the surface boundaries of the 
plaintiff's claim and sunk a perpendiculal shaft and struck il veln 
of quartz beneath the surface, and the question at issue was whether 
this vein belonged to and formed a part of the Salmon and Cliff 
Extension lod , and upon this issue the jury found for the plaintiff, 
and t] hat it did. Upon I his issue, Lest MnOny Aas LU when the defend- 
ants commenced work upon their claims or under what claim of 
title. o1 how much money the V had ¢ X pt nded thereon, or when they 
first commenced work, was wholly immaterial after the admission 
in the plead ngs of the location of their claims, nor would it have 
been competent to have proved the declarations of Holland and 
Kstell, the lessors of the plaintiff, as to the extent or limits of the 
Salmon and Cliff vein, providing the extent and limits of 
the same at the tim they may have made any declaration, 
because of want of development, were entirely unknown. 
Such declaration ul such a time could have — 1} thing more 
than mere spect ation and wholly incompetet for the PUTPOse for 
which they were offered. Neither would the opinion of the re- 
sponde nt in 1876. as to the loeation of the Seratchall claim, or the 

»or direction of the ore in any 
othe rT veln. make aly ai ft rence, he POSsst ssion of the respondent 
was stifheient to maintain this action He had possession of the 
surface ground, and such possession gave ham possession of all 


.) * 3 .* _ ‘ . be 
Opinio Ol any WI1thess as to the di 


veins, lodes, ledges, and c., throughout their entire di pth, the top or 
apex of which lies inside of the surface os 3 ype dar downwards 
vertically, although such veins, lodes, or ledges may so far depart 
“te ‘a perpendicular in their course downward as to extend out- 
side the vertical! side lines of the surface location. 

U.S. Stats., sec. 2320. 


Possession of the surface of a mining-claim location is the pos- 
sect sion ot f all velns, lode Ss, and ledges the top or apex neh be 
inside the surface lines, although such ve ins, lodes, or ledges, 

345 as they go downwards, may e xte ahead such peal lines, 
and possession of the surface ground provects such veins, 

lodes, and ledges from the operation of the statute of limitations. 
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mine, and LO no other night, and if he should take the ore Con- 
tained inn the Space of intersection, he would be a trespasser, against 
whom the prior locator in possession of the surface 
345 ground might maintain an action for trespass. 
The judgment is affirmed with costs. 
D. S. WADE, 
Chief Justice. 
E. J. CONGER, 
Asso. Justice. 
Kiled & entered I b's 2, 1SS2 


l. R. ALDEN, Clerk. 
‘Thereupon iudgeme ht ol cL pp al was ent rt d in sid cause, to wit: 
[In the Supreme Court of Montana Territory. January Term, 1882. 


JAMES Kk. PARDEE, Respondent, 


Hiucu T. Murray. James E. Durrer. JosraAun M. Merrit... & Henry 
SCHNEPEL, Appellants. 


Whereas in the present term of January,in the year of our 


349 Lord one thousand eight hundred and eighty-two, the above- 
entitled cause came on to be heard before said — on the 


transcript of the record of the district court In said cause, which was 
brought into this supreme court by virtue of an appeal agreeably LO 
the statute of said Territory and the rules of this court in such case 
made and provided, and was argued by counsel, whereupon it is 
now here ordered and adjudged by this court that the judgment and 
decree of said district court entered in said cause on the 5th day of 
June, A. D. 1880, be, and the same is hereby, afhirmed with costs. 
And it is hereby further orcered by this court that said plaintiff and 
respondent, James Kk. Pardee, recover against sald defendants and 
appellants, Hugh T. Murray, James E. Durfee, Josiah M. Merrill, 
and Henry Schnepel, — dollars for his costs herein expended, and 
have execution therefor. 


2d of February, 1882. 


And on the 12th day of October, 1882, said defendants filed herein 
the writ of error in words & figures following, to wit: ; 


350 [INITED STATES OF AMERICA. 88: 


The President of the United States to the honorable the judges of 
the supreme court of the Territory of Montana, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of Mon- 
tana Territory before you, or some of you, in cause between James 
K. Pardee, respondent, and Hugh T. Murray, James E. Durfee, Jo- 
siah M. Merrill, and Henry Schnepel, defendants and appellants, 
a manifest error hath happened, to the great damage of the said 
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Hugh T. Murray, James E. Durfee, Josiali M. Merrill, and Henry 
Schnepel, as by their complaint appears, we, being willing that error, 
if any hath been, should be duly corrected, and full and speedy jus- 


Lice done to the parti - aforesaid in Liat el) ill, do command you 
that, if ludoment be therein given, that then, under your seal, 
distinctly and openly, vou send the record and proceedings afore- 
said, together with all things concerning the same, to the Supreme 
Court of the United States, togeth rwith this writ,so that vou have 


the same at Washington on the second Monday of October 
oo 1 next, in the said Supremi Court to be then and there held, 
that, the record and proceedings resaid being Inspected, 
the said Supreme Court may cause fu er to be done therein to 
correct that error what of right and acco x to the laws and cus- 
toms of the United States should be don 
Witness Honorabl Morrison R Waite, ¢ tie Justices of said Su- 
preme Court, this 12th day of October, A. D. 1882 


ISAAC R. ALDEN, 
(J, f- at ait Supe vie f j f | Montana Ti ri nay JP 


A the 14th day of October, A. D. 1882, said defendants and 
LOW } ntiffs in error filed herein thi undertaking to accompany 
Lid ¥ of error, of which said undertaking, in words and figures, 
thie ic OWI! is il CO}? ro wll 
2 In thie Suprem Court of the | ited States. 


livacu T. Murray, James EK. Durrer, Jostan M. Merrinn. and 
HENRY SCHNEPEL, Plaintiffs in Error, 


JAMES K. Parper. Defendants in Error. 


} 
' 


Know all mich by these por Scns th iL we, i? iwin W. ‘Toole and 
red. Lehman, of Lewis and Clarke county, Montana Territory, as 
sureties, are held and firmly bound unto James k. Pardee, the above- 
named defendant in error, in the suin of two thousand dollars, law- 
ful money of the United States of America, to be paid to the said 
James kK. Pardee or to his heirs, executors, administrators, or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, and each and every 
of the I, SeV¢ rally and jointly, firn ly DV thie se presents. 

Seal d with our seals. 

Dat d this l Ith day of October. A. ) Losi 


oe 


Whereas the above-named Hugh 'T. Murray, James E. 

353 Durfee, Josiah M. Merrill, and Henry Schnepel have sued 
out a writ of error to remove the above-entitled cause from 

the supreme court of Montana Territory to the Supreme Court of 
the United States to reverse the judgment rendered in said cause by 
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the supreme court of Montana Territory on the 16th day of August, 
A. D. 1882, in favor of the said defendant in error and against said 
plaintiffs in error: 

Now, therefore, the condition of the above obligation is that if the 
above-named plaintiffs in error shall prosecute their said writ of 
error to effect and answer all.damages and costs which may be 
awarded against them if they shall fail to make good their plea, then 
this obligation to be void; otherwise to be and remain in full force 
and virtue. 


EDWIN W. TOOLE. [srat.} 
PRED. LEHMAN. — [seat] 


TERRITORY OF MONTANA, 
County of Lewis & Clarke. 
Edwin W. Toole and Fred. Lehman, the persons whose names are 
subscribed to the foregoing undertaking as sureties thereon, 

304 being duly sWworth, each for himself Says that he Is worth the 
amount specified in the above undertaking as the penalty 
thereof over and above his just debts and liabilities and property 
exempt from execution. 


EDWIN W. TOOLE. 
PRED. LEHMAN. 


Subseribed and sworn to before me this 14th day of October, A. 
D. 1882. i 
[SEAL OF NOTARY. | WM. WALLACE, Jr. 
Notary Public. 


The foregoing bond approved and supersedeas ordered. 
(Signed) D.S. WADE, 


Chief Justice. 


And on the 12th day of October, 1882, the said plaintiffs in error 
filed herein their citation, of which in words and figures the follow- 
ing 1s a copy, Viz: 


355  Unirep STatTes or AMERICA, 88: 
[In Supreme Court. 
Huey T. Murray, JAmes EF. Durrer, Jostan M. Merrie. and 
HENRY SCHNEPEL, Plaintiffs in Error, 
Us. 
JAMES Kk. Parper, Def’t in Error. 
To James K. Pardee, defendant in error, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the ° 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s othee of the supreme court of Montana ‘Territory. wherein 
Hugh T. Murray, James E. Durfee, Josiah M. Merrill, and Henry 


male OP i Go) 
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Schnepel are plaintiffs, and you are. defendant in error, to show 
cause, if any there be, why the judgment in said writ of error men- 
tioned should not be corrected and speedy justice done to the parties 
in that behalf 
W itne abe Honorable Decius S. Wad : eh f justice of the supreimne 
court of Montana Territory, this twelfth dav of October, in 
SM) the year A. D. 1882. 7 | 
| DECIUS S. WADE, 
Chief Justic 


lindorsement: “ Received a copy of the above citation this 14th 
} | - “ ’ ’ ‘ } ’ 
qdavyv ot Uectober. ISS? Hliram Know es, Sanders W& ullen, att’vs lor 


% + | . ’ ;% ’ " 4b — —. 
ov t in the Supreme Court of Mont Lerritory. 


Hiucu T. Murray. James BE. Durrer. Jostang M. Merritei. & Henry 
SCHNEPEL. PI'tls in Erret 


JAMES K. PAarRpbDEsK,. Def’tin Error. 


) ee } } , act ' ? ‘tify 1 
|, I. R. Alden, clerk of said supreme court, do hereby certify that 


’ : | : ‘ } + es * ;* * . | . “ee 
volng three hundred and fiftv-six pages, numbered from ] 
avn :, : i ss mace ton rin ° fap 
306, inclusive, contain a full, true,and correct transcript of cer- 
1) lings, records, and proceedings filed, made, and had in said 


nil lh Lie ibove-entitied cause Hs tie Sule bppear on nie and Ol 
Tt reol | have a reunto Set ! 1 hand and athixed the 


< IT t Montana Te 


I. R. ALDEN, Clerk 


endorsed on cover: Montana Territory supreme court No. 132. 
Hugh T. Murray, James FE. Durfee, Josiah M. Merrill, and Henry 


Schneppel, plaintiffs in error, vs. James K. Parde Filed 10th Oc- 
(>i ' SSO 
l7—152 
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Supreme Court « United States. 


OcToBerR ‘l'eRM, 1838/7 


ALLISON NAILOR, JK. tal., Appellants, 
WASHINGTON T. N \ILOR, e' al., Appellees. 


ie 
No. $62. 


APPEAL FROM DECREE OF THE SU oe COURT OF THE 
DISTRICT OF COLUMBI 
MOTION TO DISMISS THE APPEAL. 
C..C. Gola 
WM. A. COOK, 
H. W. GARNETT, Solicitors for Appellees 


Supreme Court « United States. 
OcToBer Term, 1887. 


¢ 8 erm 


ALLISON NAILOR, JR., ET AL., ame. 
- DS, No, 862. 
W asHINGTON T. NAILor ET AL., Appellees. 


> 0 Oe 


Appeal from decreee of the Supreme Court of the District 


of Columbia. 


aoe mmm Al Gy ee 


Motion to Dismiss the Appeal. 


And now come Washington T. Nailor, Rachel E. Trimble, 
and Frances M. Clark, the two last mentioned being married 
women, who sue by their next friend, Washington T, Naiior, 
by their solicitors, and move the court to dismiss the appeal 
in the above cause, 

C. C. COLE, 
WM. A. COOK, 
Sols. for Appellees. 


Notice. 


To Henry WIseE GARNETT, 
Solicitor for the Appellant. 
You are hereby notified that on the 80th day of April, 
1888, we will move the Supreme Court of the United States 
to dismiss the appeal in the above-named cause, A copy of 
said motion and brief in support thereof are hereto attached. 

C. C. COLE, 

WM. A. COOK, 

Sols. for Appellees. 


ial 


2 
Statement of the Case. 


The complainants brought this suit as children and heirs- 
at-law of Allison Nailor, senior, for partition of the real 
estate of which he died, siezed, or to which he was justly 
entitled. The bill alleges that Allison Nailor, junior, a 
brother of complainants, has in his possession certain of the 
real estate owned and possessed by their father in his life- 
time of the assessed value of about $65,000, which he un- 
lawfully and unjustly claims to hold under certain deeds, 
which complainants allege to be void. 

Several of said deeds were executed by the said A. Nailor, 
senior, to A. Nailor, junior, and as to these the bill charges 
that A. Nailor, sr., at the time he executed such deeds, was 
incompetent to niake a deed or contract, and that they were 
obtained by the undue influence of A. Nailor, jr., over his 
father and at a time when he occupied a confidential and 
fiduciary relation towards him. 

Others of such deeds, it is charged, were executed to the 
said -A. Nailor, junior, by third persons, but that the pur- 
chas@-price of the real estate thereby conveyed was paid by 
the said A. Nailor, senior, and that the latter was the equita- 
ble owner of such real estate, 

And others of such deeds were executed to the said A. 
Nailor, junior, by the marshal of the District of Columbia 
for real estate sold by the marshal to satisfy judgments ren- 
dered against A, Nailor, senior. 

Complainants charge that at the time of the rendition of 
said judgments and of the purchase of the real estate at 
the marshal’s sales by the said A. Nailor, junior, he was the 
agent of his father, in charge of all his business, and as such 
purchaser took title to said real estate as trustee for his 
father, and row holds in trust for his heirs, 

The complainants also claim that the said Allison Nailor, 
jr., has for several years past been in possession of the real 
| estate which he so claims title to taking the rents thereof. 

The prayer of the bill is that the said Allison Nailor, jr., 
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will consent to bring the real estate so in his possession into 
the said estate fur partition, and that partition of all of the 
real estate to which the parties to the suit are entitled as 
heirs of the said A. Nailor, senior, be decreed. 

But if the said A. Nailor, jr., will not so consent, that the 
court will decree the several deeds under which he claims 
to be null and vold, or that he holds the title to sald real 
estate covered by them in trust for the heirs of said A. 
Nailor, senior, and that partition be made thereof accord- 


Jomplainants also pray an account of the rents and profits 
of said real estate so claimed by A. Nailor, jr., and settle- 
ment thereof in this suit. 

The answer of Allison Nailor, jr., denies that he has in his 
possession any real estate or other property belonging to, or 
which should belong to, the estate of Allison Nuailor, senior. 
He admits the making of the several deeds to him, as alleged 
in the bill, and says they were and are valid deeds vesting 
in him good and perfect title to said real estate, and denies 
that said deeds or any of them are void for the reasons 
alleged in the bill or otherwise. He admits having held pos- 
session of said property, as alleged, but denies his liability to 
account for the rents and profits thereof." 

The cause coming on to be heard by the Court in General 
Term in the first instance upon the pleadings and proofs, the 
following decree was passed, from which the said Allison 
Nailor, jr., appealed to this court : 

*A printed copy of the bill and answers has been filed in the 
Clerk’s office of this court to be used, if necessary, in the considera- 
tion of this motion. 
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: Decree. 


IN THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


| 


Wasuineton T. Natron, Racuet E. Trimpie, and FRancss 
M. Cuark, the last two mentioned being married women, 
who sue by their next friend, Wasuineton T. NaILor, 


ALuison Nattor, jr., Magers L. Nattor, his wife, RacHEL 
D. Nattor, James W. Criarke, MATTHEW TRIMBLE, and 
Bettie F. Nattor. In equity. No. 8116. 


This cause having been certified to the Court in General 
Term by consent of counsel to be heard in the first instance, 
came on to be heard at this term, and was argued by coun- 
sel for complainants and defendants, and thereupon, upon 
consideration thereof, it is, this 7th day of July,in the year 
of our Lord 1886, ordered, adjudged, and decreed as fol- 
lows: It appearing to the court that the several pieces or 
parcels of ground and premises described and referred to in 
the following conveyances in the proceedings mentioned, 
that is to say, in the deed dated October sixth (6th), in the 
year eighteen hundred and forty-two (1842), from John H. 
Goddard to Allison Nailor, being the west part of lot two 

* (2), in square two hundred and fifty-four (254), in the city 
of Washington. 

Also the deed dated May sixteenth (16th), eighteen hun- 
dred and sixty-one (1861), and recorded in liber J. A. S., 
No. 212, folio 130, from Columbus Alexander to Allison 
Nailor, jr., being the east thirty feet five and one-fourth 
inches front of lot two, by the depth thereof, in square two 
hundred and fifty-four, in the city of Washington. 

Also in the deed dated October twenty-ninth (29th), 
in the year eighteen hundred and seventy-two (1872), 
from Allison Nailor, senior, to Allison Nailor, junior, being | 
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lot fowr, in square one hundred and forty-one (141), in the 
city of Washington. Also in the deed dated October second 
(2d), in the year eighteen hundred and seventy-three (18738), 
from Allison Nailor, senior, to Allison Nailor, junior, being 
part of lot two (2), part of lot three (3), part of lot four 
(4), all of lot eight (8), all of lot nine (9), part of lot ten 
(10), part of lot eleven (11), all of lot twelve (12), all of 
lot thirteen (18), and part of lot fourteen (14), in square 
(Oar \ 


two hundred and fifty-five (255),in the city of Washington, 


were duly conveyed by wav of advancement to the defend- 


‘ i} 


ant, Allison Nailor, junior, by Allison Nailor, senior, de- 
ceased, or by his direction, and with his consent, and that 
at the time of the said conveyances the said Allison 
Nailor, senior, deceased, was capable of making and of di- 
recting and consenting to the same, and that in so making 
and directing or consenting he acted of his free will and 
without undue influence. And it further appearing that 
the piece or parcel of ground and premises described and re- 
ferred to in the following conveyance in the proceedings 
mentioned, that is to say, in the deed dated August fifteenth 
(15th), in the year eighteen hundred and sixty-six (1866), 
from Allison Natlor, senior, to Allison Nailor, junior, being 
subdivision lot “B,” in square two hundred and twenty- 
seven (227), in the city of Washington, was duly sold and 
conveyed to Allison Nailor, junior, the defendant, by Alh- 
son Nailor, senior, deceased, and that at the time of said 
sale and conveyance the said Allison Nailor, senior, deceased, 
was capable to make the said sale and conveyance, and that in 
making the same he acted of his free will and without undue 
influence. It is therefore ordered, adjudged, and decreed 
that the said defendant, Allison Nailor, junior, his heirs and 
assigns, is and are entitled, legally and equitably, to hold all 
and every part of the hereinbefore described pieces and par- 
cels of land and real estate, together with all the rights, 
easements, and appurtenances to the same belonging, in fee- 
simple, free and discharged from any claim or demand of 
the complainants, or either of them, and that as to all and 


singular the said real estate the bill be, and the same hereby 
is, dismissed with costs, without prejudice to the right of the 
administratrix of Allison Nailor, senior, to recover the un- 
paid balance of the purchase-money, if any such there be, 
for the piece or parcel of ground last ahove mentioned. 
And it further appearing to the court that by reason of the 
fiduciary relation in which the said defendant, Allison 
Nailor, junior, stood to Allison Nailor, senior, deceased, and 
other circumstances, he, the said Allison Nailor, junior, was 
incapacitated in equity from acquiring and holding in his 
own right, in the manner shown by the evidence, the pieces 
of property mentioned in the proceedings, as purchased by 
him at marshal’s sale, being the property in the city of 
Washington, described in the following conveyances, that 
is to say, in the deed dated May 10th, in the year of 
vur Lord eighteen hundred and seventy-three (18738), from 
Alexander Sharpe (inarshal) to Allison Nailor, junior, being 
subdivision lot “OC,” in square two hundred and twenty- 
seven (227); also in the deed dated February fourth (4th), . 
in the year of our Lord eighteen hundred and seventy-four 
(1874), from Alexander Sharpe (marshal) to Allison Nailor, 
junior, being the east half of lot nine (9), in square two 
hundred and twenty-eight (228); also in the deed dated 
June 25th (twenty-fifth), in the year of our Lord eighteen 
hundred and seventy-seven (1877), from Frederick Douglass 
(marshal) to Allison Nailor, junior, being part of lot num- 
bered three (3), 1n square two hundred and fifty-four 
(254), lot eight (8), in square numbered four hundred and 
seventeen (417), and lot numbered nine (9), in square num- 
bered two hundred and fifty-eight (258). Also in the deed 
dated October thirty-first (81st), in the year of our Lord 
eighteen handred and seventy-seven (1877), from Frederick 
Douglass (marshal) to Allison Nuilor, junior, being lot 
ten (10), in square numbered two hundred and fifty-eight 
(258). ‘Therefore, as to said pieces of property so purchased 
by him at marshals’ sale, and conveyed to him by the 
marshals, it is ordered, adjudged, and decreed that the said 
defendant, Allison Nailor, junior, holds the same in trust for 
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the benefit of the complainants, but he is entitled to credit 
and to be allowed for all his outlays and disbursements on 
account of said property so purchased by him at marshal’s 
sale, including the purchase-moneys actually paid by him, 
the cost of improvements and repairs, insurance, taxes, and 
public dues paid by him, aud the sums paid by him to redeem 
the property from tax sales ; and he is charveable with all 
the rents actnally received by him or for his use from and 
on account of said marshasl’ sales property from and after 
the date of the respective sales to him; and it is hereby 
ordered that this cause be, and the same hereby is, referred 
to the auditor to state the account between the estate of 
said Allison Nailor, senior, deceased, and said Allison Nailor, 
junior, so far as said marshals’ sales property is concerned, 
and to report the same to the court in special term. And 
it appearing from the record that on the 20th day of Octo- 
ber, 1880, the defendant, Rachel D. Nailor, assigned all her 
dower right in said property to said Allison Nailor, junior, 
the said auditor is directed, in stating said account, to credit 
said Allison Nailor, junior, with one-third of said rents re- 
ceived since the 6th day of January, 1879, the date of the 
death of the said Allison Nailor, senior, The auditor is fur- 
ther directed, in stating said account, to charge said Allison 
Nailor, junior, with the sum of $6.000 received from one F, 
P. Burke for the purchase and sale of lot 5, in square 256, 
and with any other sums of money for which, at the time 
of the said marshals’ sales he was accountable to Allison 
Nailor, senior, and to credit him with, and allow him 
therein, for all payments and disbursements of said $6,000, or 
other sums aforesaid, made to his father, or under his in- 
structions, or on his account,or for his use and benefit, 
The auditor is directed to charge Allison Nailor, junior, with 
all costs of suit relating to such of the bill as grants relief to 
the complainants, If the said Allison Nauilor, junior, has 
placed any encumbrances on said marshals’ sales property 
the auditor is to charge him in said account with the 
amount of such encumbrances. It is further ordered, ad- 
judged, and decreed that if upon the statement of said ac- 
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count there shall appear to be a balance in favor of the said 
Allison Nailor, junior, then the complainants may, upon the 
payment of said balance so found due, redeem from the said 
Allison Nailor, junior, all the right, title, and interest in the 
said described property purchased by him at marshals’ sales, 
and upon such payment he, together with his said wife, 
shall convey to the complainants said property by a good 
and sufficient deed, reserving therein any rights of dower or 
interest which may have been assigned or conveyed to him 
by said Rachel D. Nailor. And if upon the statement of 
said account there shall appear to be no balance due him, 
then the said Allison Nailor, junior, together with his said 
wife, shall convey to the complainants by a good and.suffi- 
cient deed all the right, title, and interest in the said de- 
scribed properiy purchased by bim at marshals’ sales, re- 
serving therein any rights of dower or interest which may 
have been assigned or conveyed to him by said Rachel D. 
Nailor. It is further ordered, adjudged, aud decreed that 
the complainants are entitled to have and to hold all the 
estate which belonged to their father at the time of his 
death except that hereinbefore referred to and described in 
this decree, and as to which the bill is dismissed, as aforesaid, 
wherever situated (subject to such rights of dower of his 
widow, the said Rachel D. Nailor, may have in the same), 
free and discharged from all claim and demand whatever of 
the said Allison Nailor, junior, and his wife, Maggie L. 
Nailor, or either of them, and that such portion of the 
estate is subject to partition among the complainants, 
And the cause is remanded to the special term for further 
proceedings in conformity with this decree, 


WM. M. MERRICK, A, J. 


Law Points. 

It is apparent that the decree in this cause is not final. 
It decides the right to the property in contest, but it does 
not direct the property to be delivered up by the defend- 
ant. It does not divest him of the legal title or require him 
to convey it. He is entitled to remain in possession of the 


9 
real estate, as to which an accouning was ordered, and to 
take the rents and profits until some further decree in the 
cause. 

As was said by Taney, C. J.,in Parsons vs, Fourinquet, 
it is the common interlocutory decree passed by courts of 
chancery in cases of this kind, and is absolutely necessary to 
prepare the case for a final hearing and final decree wherever 
the complainant is entitled to a partition of property or an 
account. 

Questions are likely to arise in stating the account directed 
by the decree which must be adjudicated by the court, and 
from which either party will be entitled to appeal to this 
court. 

The court, in passing the decree appealed from, seems to 
have been governed by the recommendation of the Supreme 
Court in Forgay vs. Conrad, where it is said: “ We, how- 
ever, feel it our duty to say that we cannot approve of the 
manner in which this case has been disposed of by the decree. 
In limiting the right of appeal to final decrees it was obvi- 
ously the object of the law to save the unnecessary expense 
and delay of repeated appeals in the same suit and to have 
the whole case and every matter in controversy in it decided 
in a single appeal.” 

The decisions of this court are uniform that such a decree 
as is appealed from in this case is not a final decree within 
the meaning of the acts of Congress. * 

It is therefore respectfully submitted that the motion to 
dismiss the appeal should be granted. C. O. COLE. 

W. A. COOK. 
‘Railway Co. vs. Simons, 123 U. 8., 52. 
Parsons vs. Robinson, 122 Id., 112. 
Forgay vs. Conrad, 6 How., 201. 
Perkins vs. Fourinquet, Id., 206. 
Pulliam vs. Christian, Id., 209. 
Craighead vs. Wilson, 18 How., 199. 
The Palmyra, 10 Wheat., 502. 
Green vs. Fish, 103 U. 8., 518. 
The case last cited seems to be conclusive upon this motion. It 
ras a suit for partition of real estate, and the decree went as far as 
the one in the present case in determining the rights of the litigants. 
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] Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms in 
the city of Chicago, in the district aforesaid, before the Hon. Walter 
Q. Gresham, judge of the United States circuit court for the seventh 
circuit, on Wednesday, the eleventh day of March, in the adjourned 
March term of said court, in the year of our Lord one thousand 
eight hundred and eighty-five, and of our Independence the one 


hundred and ninth year. 
WM. H. BRADLEY, Clerk. 


NORTHERN District or ILLINOIS, ss 


GEORGE C. Richarpson, GeorGeE K. Guitp, HArrr- ) 
son Gardner, Charles S. Smith, Walter M. Smith, | 
and Ralph L. Cutter | 

Us. : 

CHARLES B. Day, WitittaAm Jack, and LEs te | 

D. PUTERBAUGH. 


In Chancery. 


Be it remembered that on the fourth day of December, A. D. 1884, 
came the complainants, by their a: ‘tors, and filed in the office of 
the clerk of the cireuit court of the United States for the northern 
district of Illinois, at Chicago, in sid district, their bond for costs 
and bill of complaint in said entitled cause; which said bond 
and bill are, respectively, in the words and figures following, to 
wit: 

2 Bond. 


— 


Unitep STATES OF AMERICA, | .. 
Northern District of Illinois, | 
Circuit Court. Dee. Term, A. D. 18—. 
Gro. C. RicHarpson ef al. vs. Coas. B. Day et al. 

We enter ourselves security for costs in this cause and promise to 
pay all costs which may accrue te the opposite party in this action 
or to any of the officers of this court, and in default of payment by 
the complains ants of any costs ordered or adjudged to be paid by 
them hereby agree and stipulate that execution may Issue against 
our property for any costs taxed against complains ints. 


Dated this 4th day of Dec., A. D. 15884. 
FLOWER. REMY & GREGORY. 


Endorsed: Filed Dee. 4, A. D. 1884. Wm. H. Bradley, clerk. 
Bill. 
To the judges of the circuit court of the United States for the north- 
ern district of Illinois, in chancery sitting : 


Your orators, George C. Richardson, George K. Guild, and Harri- 
son Gardner, of Boston, who are citizens of the State of Massa- 
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3 chusetts; Charles S. Smith and Walter M. Smith, of Stam- 

ford, who are citizens of the State of Connecticut, and Ralph 
L. Cutter, of New York city, who is a citizen of the State-of New 
York, and who together are partners doing business under the name 
of George C. Richardson, Smith & Co., bring this bill of complaint 
against Charles B. Day, William Jack,.and Leslie D. Puterbaugh, 
of Peoria, who are citizens of the State of Illinois and residents of 
said northern district thereof, on behalf of your orators and of all other 
creditors (who may come in and contribute to the expenses of this 
suit) of Lucius L. Day, Gardis R. Cobligh, Norman 8. King, Samuel 
H. Van Scikler, Herbert T. Day, and William G. Marsters, who were 
lately partners under the name of Day Brothers & Co., and there- 
upon your orators, complaining, say— 

That on the 6th day of August, 1884, said Day Brothers & Co. 
were and still are indebted to your orators in the sum of seventy- 
seven hundred and thirty-six 4) dollars, and were doing business 
at Peoria, Illinois, as wholesale and retail dealers in dry goods, and 
so continued up to about the 28th day of September, 1884, at which 
time they had on hand merchandise of the value of about three 
hundred thousand dollars and outstanding accounts, bills receiv- 
able, and other property of the nominal value of about forty thou- 

sand dollars, and were owing about the sum of five hundred 
| thousand dollars, a large part of which was overdue, and were 

grossly insolvent. They then owed the defendant, Charles B. 
Day, who is a brother of said Lucius L. Day and was formerly a 
partner in said business with him, a Jarge amount of money, and 
said Charles b. Day was endorser and otherwise liable on the com- 
mercial paper of said Day Brothers & Co. & otherwise to the amount 
five hundred thousand dollars, or thereabouts. 

The insolvent condition of said Day Brothers & Co. was then well 
known and understood by them and by the defendant, Charles B. 
Day, and that the firm must immediately fail and retire from busi- 
ness. 

Whereupon it became and was their duty, under the policy of the 
laws of the State of Illinois, to make a voluntary assignment of all 
their property for the equal benefit of all their creditors, and they 
then and there contemplated a final disposition of their property 
among their creditors in view of their insolvency and their imme- 
diately impending failure. 

But inasmuch as by the laws of Illinois preferences are not al- 
lowed under such assignments, it was determined and agreed be- 
tween said firm and the defendant, Charles B. Day, that said laws 
should, if possible, be evaded by a pretended sale and preference to 
him. Accordingly said Day Brothers & Co. made a bill of sale and 

transfer to him on or about said 28th day of September, 1884, 
5 of all their merchandise and certain other property in pre- 

tended payment to him of their indebtedness to him and to 
secure him against liabilities which he was under for said firm, but 
really to give him a preference over the other creditors. 

The property so sold was of the value of about $300,000 and the 
debt intended to be protected was about $200,000. The property was 
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immediately delivered over to said defendant, and said firm ceased 
to do business as such, leaving nothing in their hands or subject to 
their control except a lot of slow accounts and bills receivable WX 
some other odds and ends of assets accumulated by said firm, but 
of very little immediately convertible value. 

And your orators further allege that ten days after said bill of 
sule was so made said Day Brothers. & Co., on the 8th day of Octo- 
ber, 1884, made a voluntary assignment of all their property for the 
benefit of all their creditors to the defendants, William Jack and 
Leslie D. Puterbaugh, who have duly qualified and are acting as 
such, but delivered over to them only such property as remained after 
the pre tended sale to the defendant, Charles B Day, said to be of the 
value of forty thousand dollars, but really not worth half that sum. 
Said Jack & Puterbaugh, as such assignees, lay no claim to the prop- 
erty acquired by the defendant, Charles B. Day in the manner 

aforesaid, and have neglected to take any measures to recover 
6 the same or any part thereof, and do not intend to move at 

all in the matter, pretending to believe the transfer unim- 
peachable by them. 

And your orators further allege that in the schedules accompany- 
ing said assignment they are named as creditors to the amount of 
their claims hereinbefore stated ; have proved and filed said claim, 
as required by law, and are beneficiaries in the trust created by said 
assignment. As such your orators charge and insist that said bill of 
sale and transfer of the assets of Day Brothers & Co. to the defend- 
ant, Charles Bb. Day, and the voluntary issignument to the defendants, 
Jack & Puterbaugh, are in equity parts of one and the same instru- 
ment, and together constitute a voluntary assignment for the benefit 
of creditors, with preferences, which preferences are unlawful, and 
that the entire property conveyed by Day brothers & Co. to the de- 
fendant, Charles B. Day, inures by virtue of said instruments in 
trust from the date of its transfer LO the defendants, Jack W Puter- 
baugh, as assignee-, and should be accounted for to and be adminis- 
tered by them as such, or by a receiver to be appointed by the court 
in this cause; yet said defendants, Jack & Puterbaugh, being as 
assignees the creation of said Day Bros. & Co. and subservient as far 
as possible to the purposes of their said creators, and being desirous 
that said defendant, Charles B. Day, shall retain and enjoy the 

preference by him attempted to be acquired as aforesaid, have 
7 not undertaken and will not willingly undertake any meas- 

ure to defeat the same or to recover said property for the ben- 
efit of your orators, and the other creditors in whose interest this 
bill is filed. 

Wherefore your orators say that the only means of practically and 
honestly handling said property so conveyed to said C B. Day is the 
appointment of a receiver by this court, to whom the said property 
shall be accounted for or delivered and converted, to abide the result 
of this suit. . 

Your orators make no charge of dishonesty or unfairness against 
said assignees, and none against their fitness to handle and admin- 
ister said property, save those hereinbefore mentioned and such as 
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are suggested by their peculiar relations to the matter, and these, 
vour orators charge, are quite sufficient to show the improbability, 
if not the impossibilty, of their fairly and vigorously attacking the 
transfer to said C. B. Day and securing the property involved to the 
creditors equitably entitled. 

And your orators further allege that since said transfer to the de- 
fendant, C. B. Day, he has sold and disposed of divers of the mer- 
chandise and other property so transferred to him and converted 
the same into money in the ordinary way of trade, and has a large 
quantity of said property yet on hand, which he threatens and is 

about to so dispose of and convert, and will so do, to the great 
8 and irreparable damage and detriment of your orators and 

other creditors, unless restrained by the injunction of this 
court. 

In consideration whereof and forasmuch as your orators and the 
other creditors of Day Bros. & Co. are remediless in the premises by 
the strict rules of the common law, but only relievable in a court of 
equity, and to the end tliat the defendants may answer this bill 
(answer under oath being waived), and may show, if they can show, 
why your orators should not have the relief herein prayed; that the 
defendant, Charles B. Day, may state and set forth particularly the 
entire history of his dealings with said Day Brothers & Co. which 
culminated in the bill of sale & transfer of property to him herein- 
before mentioned; what was the quantity and cost value of the 
merchandise so transferred to him, giving the same in department 
lots as far as possible; what the value at which they were rated in 
said bill of sale and transfer; what was the description and value 
of all other property conveyed or turned over to him by said Day 
Bros. & Co. or either of them at about the same time or since then, 
and what, if any, securities were so given or turned over & their 
value; for what purpose was said transfer made, and what was 
talked of, discussed, and agreed concerning the matter between 
him and them or either of them before and at or about the time of 

said transfer; whether or not he knew the insolvent condi- 
9 tion of said Day bros. & Co. at the time of said transfer or 

had any reason to suspect it, and when such knowledge or 
suspicion first came to him and in what manner communicated ; 
what indebtedness was then claimed to be due by Day Bros. & Co. 
or either and which of them to him, and in what form did it exist 
and how did it originate; for what liabilities he was under for 
said firm or any and which of its members as endorser, security, or 
otherwise, and to whom severally due, and in what form did they 
exist and what has become of such liabilities; what, if any, other 
consideration was given for said transfer and to whom; state fully 
all the facts concerning the indebtedness; what has become of the 
property so transferred to him; how much has been converted into 
money; how much sold on credit; how much remaining in hand, 
and what money remains in hand as proceeds, if any, of such prop- 
erty; what suits, if any, have been commenced to which he is in 
any manner a party seeking to charge him in any and what man- 
ver and what amounts and in favor of whom severally respecting 
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said property, and at what dates was process served on him in 
each ; 
And that said bill of sale or transfer by Day Bros. & Co. to the 
defendant, Charles B. Day, and all other conveyances and transfers 
accompanying the same, together with the voluntary assign- 
10 ment to the defendants, Jack & Puterbaugh, may be con- 
strued together and decreed to be parts of one and the same 
transaction and to constitute a voluntary assignment for the benefit 
of creditors, with preferences; that the preferences be decreed to be 
void ; that a receiver be appointed to take possession of all the re- 
maining property of that transferred to the defendant, C. B. Day, 
and that the same be accounted for and delivered over to said re- 
ceiver under the direction of a master of this court, and that said 
defendant account for and pay over under like direction the pro- 
ceeds of all such property as has been sold or converted, whether in 
cash or credits, and that said receiver, under the order & direction 
of this epurt, proceed to convert the remaining property so to be 
turned over, and hold the whole subject to the final decree to be 
entered herein for the equal benefit of all the creditors of said Day 
Brothers & Co., without preferences; that in the meantime said de- 
fendant, Charles B. Day, be enjoined and restrained from further 
disposing of any of the property conveyed to him by said Day 
Brothers & Co. or either of them on or about the 28th dav of Sep- 
tember, 1884, or since then and the proceeds thereof, and that your 
orators may have such other and further relief as may be agreeable 
to equity and good conscience— 
May it please the court to grant the usual writ of subpcena, com- 
manding the appearance and answer of the defendants, 
1] Charles B. Day, William Jack, and Leslie D. Puterbaugh, and 
the writ of injunction as prayed. 
FLOWER, REMY ann GREGORY anpb 
TENNEY & BASHFORD, : 
Solicitors for Complainants. 


J. M. FLOWER, Of Counsel. 


STATE OF ILLINOIS, iF 
Cook County, ‘te 


D. K. Tenney, being duly sworn, says he is one of the solicitors of 
the complain: ants in the fore going bill named, which he has read, 
and knows the contents the reof and that the same is true of his own 
knowledge, except as to the matters therein stated on information 
and belief, and as to those he believes it to be true. 


D. K. TENNEY. 


Subscribed and sworn to before me this 4th day of December, 
1884. 
| SEAL. | STELLA M. WATERBURY, 
Votary Public, Cook Co., Ll. 


Endorsed: Filed Dee. 4, 1884. Wm. H. Bradley, clerk. 
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12 On the same day, to wit, on the tuurth day of December, 
1884, there issued out of said clerk’s office a writ of subpeena 

in said entitled cause; which said writ, together with the return of 

the marshal endorsed thereon, is in the words and figures following, 

to wit: | 

Subpena. 


UniTEeD States OF AMERICA, oo 
Northern District of [ilinois, oy 
é : , pones 
The United States of America to Charles B. Day, William Jack, & 


Leslie D. Puterbaugh, Greeting : 

We command you and « very of you that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of January next, to answer the bill of com- 
plaint of Ca orge U. wichardson, George IK Guild, Harrison Gardner, 
Charles S. Smith, Walter M. Smith, and Ralph L. Cutter this day 
filed in the clerk’s office of said court, in said city of Chicago, then 


and there to receive and abide by such judgment and decree as shall 
then or thereafter be made, upon pain of judgment being pronounced 
against you by default. 
To the marshal of the northern district of Illinols to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice ot the Supreme 
Court of the United States of America, at Chicago aforesaid, 
13 this 4th day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-four, and of our Independence 
the 109th year. 


[ SEAL. ] WM. H. BRADLEY, Clerk. 


MEMORANDUM.—TLhe above-named defendants are notified that 
unless they and each of them shall enter their appearance in the 
clerk’s office of said court at Chicago aforesaid on or before the day 
LO which the above writ 1s r turnable the complainants’ bill will be 
taken against them as confessed and a decree entered accordingly. 


WM. H. BRADLEY, Clerk. 
Marshal's Return. 


[ have served the within writ within my district in the following 
manner, to wit: Upon Charles B. Day, therein named, on the 12th 
day of December, A. D. 1884; also upon Leslie D. Puterbaugh, 
therein named, on the 12th day of December, A. D. 1884, by per- 
sonally delivering to each of them a true copy of the same on the 
aforesaid day. 

I also served the same upon the following-named defendant, not 
having been able to find him to serve personally, by leaving a true 
copy for him at his usual place of abode with an adult person and 
a member of his family, to wit, upon William Jack, on the 12th day 
of December, A. D. 1884, with Tilley Ingham. 

A. M. JONES, U. S. Marshal, 
By R. D. SHERMAN, Deputy. 


Endorsed: Filed Dec. 16, A. D. 1884. Wau. H. Bradley, clerk. 
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14 Afterwards, to wit, on the fifth day of January, 1885, came 

Charles B. Day, one of the defendants, by his solicitors, and 
filed in said clerk’s oftice his demurrer to the bill of complaint in 
said entitled cause; which said demurrer is in the words and figures 
following, to wit: 


Demurrer. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


GEORGE C. RICHARDSON, SMITH & Co. vs. CHARLES B. Day ef al 


The demurrer of Charles B. Day, one of the defendants, to the bill 
of complaint of George C. Richardson et al., complainants. 


This defendant demurs to the said bill. and for eause of demurrer 


shows that the complainants have not in and by their said bill made 
or stated such a case as entitles them in a court of equity to any 
discovery or relief from or against these defendants or either of them 
touching the matters contained in the said bill or of any of such 
matters. 

W herefore this defendant demurs to the sald bill and LO all the 
matters and things therein contained, and prays the judgment of 
this honorable court whether he shall be compelled to make any 

further or other answer thereto, and prays to be dismissed 
15 with his reasonable costs in this behalf sustained. 
PUTERBAUGH & PUTERBAUGH AnNpbD 
H. B. HOPKINS. 
His Soli ilors. 


[ certify that,in my opinion, the foregoing demurrer of Charles B. 
Day, defendant, to the bill of complaint of George C. Richardson ef 
al., complainants, 1s well founded in law ain d proper LO be filed in 
the above Cause. 
S. D. PUTERBAUGH, 

Sol. for Charles B. Day, Def't. 


Unitrep STATES OF AMERICA, ) 
Northern District of Lillinois, | 


SS - 


Charles B. Day, the defendant, on oath states that he has heard 
read the foregoing demurrer to the bill of complaint of George U, 
Richardson et al. in this sult, and that the same is not interposed 
for the purpose of delaying said suit or any proceedings therein. 


CHARLES B. DAY. 


Subscribed and sworn to before me by the said Charles B. Day on 
this 26th day of December, 1854. 


LESLIE D. PUTERBAUGH, 


United States Commissioner for the Northern District of Illinois. 


Endorsed: Filed Jan’y 5, 1885. Wm. H. Bradley, clerk. 
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16 Afterwards, to wit, on the sixth day of January, 1885, came 

William Jack and Leslie D. Puterbaugh, two of the defend- 
ants, by their solicitors, and filed in said clerk’s office their demurrer 
to the bill of complaint in said entitled cause; which said demurrer 
is in the words and figures following, to wit: 


Demurrer. 


In the United States Circuit Court for the Northern District of 
Lilinois. In equity. 
GEORGE C. RICHARDSON, SMITH & Co. 
is 


CHARLES b. Day 


The demurrer of William Jack and Li _D. Puterbaugh, defend- 
ants, tothe bill of complaint of George C. Richardson et al., com- 
plainants. 

These defendants demur tothe said bill, and for cause of demurrer 
show that the complainants have not in and by theirsaid bill made 
or stated such a case as entitles them in a court of equity to any dis- 
covery or relief from or against those defendants or either of them 
touching the matters contained in the said bill or of any such 
matters. 

Wherefore these defendants demur to the said bill and to all the 

matters and things therein contained, and pray the judgment 

17 of this honorable court whether they shall be compelled to 

make any further or other answer thereto, and pray to be dis- 
missed with their reasonable costs in this behalf sustained. 
| Ss. D. PUTERBAUGH, 
Sol. — De fendants, William Jack and Leslie D. Pute rbaugh. 


I certify that, in my opinion, the foregoing demurrer of William 
Jack and Leslie D. Puterbaugh, defendants to the bill of complaint 
of George C. Richardson et al., complainants, is well founded in law 
and proper to be filed in the above cause. 

S. D. PUTERBAUGH, 
Sol. for said Defendants. 


Unitep STATES OF AMERICA, Northern District of lllinois: 


Leslie D. Puterbaugh, one of said named defendants, on oath states 
that he has read the foregoing demurrer to the bill of complaint of 
George C. Richardson et al. in this suit, and that the same is not in- 
terposed for the purpose of delaying said suit or any proceedings 
thereon. 

LESLIE D. PUTERBAUGH. 

Subscribed and sworn to before me by the said Leslie D. Puter- 
baugh on this 26th day of December, 1884. 

[SEAL. | L. HARMON, 
Notary Public in and for the County of 
Pe oria, in the Stat of Illinois. 


Endorsed: Filed Jan’y 6, 1885. Wm. H. Bradley, cl’k. 
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18 Afterwards, to wit, on the tenth day of January, 1885, came 

William Simpson and others, by their solicitor, and filed in 
sald clerk’s office their petition in said entit ited cause; which said pe- 
tition is in the words and figures following, to wit: 


Pi tition. 


In Lne Cireuit Court of the United states for the Seventh Circuit 
and Northern District of Illinois. In Chancerv. 


GEORGE C. RICHARDSON et al., Compl’ts, 


CHARLES B. Day ef ail.. Def’ts. 


To the Ho} ort ble Walter ). Girt shan » JU ive of the circuit court of 
the United Si ites for the seventh circuit and northern district of 
Illinois, in chance + sg 
The petition « Wi iam Simpson, William Simpson, Jr., “ Estate 

Thomas | ~-atcncne df Li incoln Godfrey, and John N. Fraley, who are 

partners in trade, doing business under the firm name of “ Wm. 

3g ama Sons & Co.,” all of whom are residents of the State 
of I’ sy 
is brou; shi by the above-named complainants against the above- 
named « le fen dants Ol} their OWT bel: lf and on behalf of such other 
creditors as might make themselves complainants in said suit 
lv and share the « xX penses of the sams 


? 


Your petitioners show to the court t 


lvanla. respectfully show unto vour honor this suit 


hat on the twentieth day 
f December last past they recovered a judgment in the above court, 
on the law side thereof, against the above-nam ved Lucius L. Day, Nor- 
man 8. King, Hubert I’. Day, William Masters, who were im pleaded 
with Gardis R. Cobleigh and Samuel H. Van | Sicklen, as partners in 
trade doing business under the firm nameof “ Day Bros. & Co.,” for 
the sum of two thousand eight hendved and eighty-nine dollars and 
nine cents and costs of suit to be taxed, which said judgment is now in 
full force and effect, wholly unpaid and unsatisfied; and your peti- 
tioners pray that they may be p _ to become parties com- 
prainante to the above-enti titled suit, hi reby ult dopting the charges 
and allegations of f the bili of porter we filed herein and the pre oh rs 
for relief made by said complainants, so far as they are app lic ‘able 
to your pe titioners, hereby vty vy LO share in the expenses of said 
suit as may be equitable and just, and for such further or other 
relief as may be equitable and ja st in the premises. 

WILLIAM SIMPSON, SONS & CO., 
Per L. 8S. HODGES. 
L. S. HODGES, 
Sol’r for Petitioners. 


Endorsed: Filed Jan’y 10,1885. Wm. H. Bradley, clerk. 


20 On the same day, to wit, on the tenth day of January, 1885, 
in the December term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 
2—226 
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Order. 


GEORGE C. RICHARDSON et al. 
vs. >In Chancery. 
CHARLES B. Day et al. 


And now comes William Simpson, William Simpson, Jr., “ Estate 
Thomas Simpson,” Lincoln Godfrey, and John N. Fraley, partners 
doing business under the firm name of Wm. Simpson, Sons & Com- 
pany, by L. 8. Hodges, Esq., their solicitor, and present their peti- 
tion to be joined as complainants in the above-stated suit. 

And thereupon it is ordered by the court that said petitioners be, 
and are hereby, made parties complainant in accoraance with the 
prayer of said petition. 


21 Afterwards, to wit, on the ninth day of February, 1885, in 

the December term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Orde r. 


GEORGE C. RIcHARDSON ef al. 
v8. » In Chancery. 
CHARLES B. Day ef al. 


Now come the parties herein, by their solicitors, and now comes 
on to be heard the defendants’ demurrer to the bill of complaint 
herein, and, after hearing the arguments of counsel, the court takes 
the same under advisement. 


22 Afterwards, to wit, on the sixteenth day of February, 1885, 
Judge Gresham delivered the following opinion in said en- 
titled cause : 


Opinion. 
Circuit Court of the United States, Northern District of IIls. 
GEORGE C. RicHarpson & Others 
Us. 
CHARLES B. Day, WiiuiAM Jack, & Leste D. PuTrerBauan 


GRESHAM, Jd. : 

The demurrer to the bill in this case was argued last Monday. 
Day Bros. & Co. were wholesale and retail dry goods merchants at 
Peoria, Ills. On the 28th of September, 1884, this firm was indebted 
to the defendant, Charles B. Day, late a member of the firm ‘and a 
brother of one of the partners of the firm, in the sum of $200,000, 
and he was liable on the firm’s paper for $500,000 more. On this 
date the firm transferred to Charles B. Day its entire stock of goods, 
worth $300,000, in discharge of the amount due him, and to secure 
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him against loss on account of his liability upon the firm’s paper 
Charles B. Day at once took possession of the property transferred 
to him by bill of sale, which was the entire stock of goods, and the 

firm at once suspended and-ceased to do business. On the 
93 Yth day of October following the insolvent firm made an 

assignment of their remaining property under the statute of 
Illinois to the defendants, Jack and Puterbaugh, for the benefit of 
the rest ol their creditors. The transfer to C. B. Day included the 
entire assets of the firm, except some bills receivable, the face value 
of which was $40,000, but the actual value of which was less than 
S20 .U000, 

The bill avers that, in order to evade the statute of Illinois gov- 
erning assignments by insolvent debtors and prohibiting preferences, 
it was agreed between the firm and Charles B. Day that the former 
should by a bill of sale transfer to the latter their entire stock of 
Ie by way of preference over the other creditors. 


food 
he bill also alleges that Jack and Puterbaugh, the assignees, 
have neglected to take any measure, for the recovery of the property 
transferred to C. B. Day, and that they do not intend to impeach 
the transaction between him and the assignors. The complainants, 
who have a claim against the- insolvent estate amounting LO S/,1 00, 
bring the sult LO recover the property Lranst rred to ©. L. Day and 
have the proceeds thereot equally divided among all the creditors. 
In disposing of the demurrer Judge Gresham stated that if it 
was true that the insolvent firm had determined to make an assign- 
ment under the State law, and that ¢ bs. Day knew of the insol- 
vency and of this determination, and for the purpose of 


24 evading the provisions of the law and preferring C. B. Day, 

it was agres | that the transfer should be made to him first 
in pretended payment of his debt, and thata formal assignment 
shou d pe ade subst qu ntly, such a L DAvIe f vasion of the statute 


' 
might not be sustained, but that question Is not presented for deci- 


slon 

It is clear that no suit can be brought by the creditors against the 
issignees and Day until a demand has been made upon the assignees 
to sue and they have refused to do so. 

The bill does not allege that before this suit was brought the 
creditors requested the assignees LO SU nd they refused to com- 
ply. The assignees are the proper parties to bring all suits to 
reco ” T)i pPCres t longing to thi estat 

Wit 1b ¢ Xpressing an opini hn upon any Ol the other questions 
prest | by the demurrer, it was sustained solely on the ground 
that the suit was brought by a creditor without a demand being 

rst made upon the assignees to bring 


Endorsed: Filed Feb’y 16, 1885. Wm. H. Bradley, cl’k. 


20 Un the same day, LO wit, on the sixtes oth day of ebruary, 
1885. in the December term of said court, 1884, in the record 
yf the proceedings ther ot in said ( ntith d Cuuse, before Hon. \\ alter 


‘ 
Gresham, circuit judge, is the following entry, to wit: 
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Order. 


GEORGE C. RICHARDSON et al. 


vs. -In Chancery. 
CHARLEs B. Day et al. : 
The parties herein, by their solicitors, now come into court, and 
the court having considered thi def ndants’ demurrer to the bill 


herein, sustains the same and grants leave to the complainants to 
amend their bill. 


Afterwards, to wit, on the eleventh day of March, in the adjourned 
Mareh term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Decre 


GEORGE C. RicHARDsOoN, GEORGE K. Guitp, HAR- ) 

rison Gardner, Charles 5. Smith, Walter M. Smith, | 

and Ralph L. Cutter, 7 | 

26 vs. | 

CHARLES B. Day, WiitiAM JAcK, and LESLIE | 
D. PUTERBAUGH. 


In Chancery. 


Now come again the parties herein, by their solicitors, and it ap 
pearing to the court that the complainants decline to amend their 
bill herein in pursuance of the permission of the court to do so here- 
tofore granted, and the defendants’ demurrer to the complainants’ 
original bill having been heard and sustained by the court, it is 
thereupon ordered, adjudged, and decreed that the bill of complaint 
herein be, and the same Is hi reby, dismissed at complainants’ Costs 
for want of equity, and that execution issue. 

And thereupon come the complainants, by their solicitor, and 
pray an appeal herefrom to the Supreme Court of the United States, 
which is allowed, upon the complainants giving a bond in the penal 


sum of five hundred dollars, with surety to be approved by the 


court, and said complainants are allowed twenty days in which to 

file such bond. 

27 Afterwards, to wit, on the tenth day of April, 1885, there 
was filed in said clerk’s office an appeal bond in said entitled 

cause: which said appeal bond is in the words and figures follow- 

ing, to WIL: 


Appeal Bond. 


Know all men by these presents that we, George C. Richardson; 
George K. Guild, and Harrison ( rardner, of the city of Boston, county 
of Suffolk, and State of Massachusetts, and Charles S. Smith, of the 
city, county, and State of New York, and Ralph L.. Cutter, of the 
city of Brooklyn, county of Kings, and State of New York, and 
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Walter M. Smith. of Stamford, county of Fairfield. and State of 
Connecticut, as principals, and C. B. Farwell, of the city of Chicago, 
county of Cook, and State of Illinois, as surety, are held and firmly 
bound unto Charles B. Day, William Jack. and Leslie D. Puter- 
baugh. all of the city of Peoria, in the State of [llinois. in thie penal 
sum of five hundred dollars (500), lawful n nev of the United States: 
for the payment of which sum, to be made well and truly, we bind 


ourselves, our heirs, executors, and administrators and successors, 
jointly i} =< ’ ai i\ firm \ hy thes : . “ 
Witness our hands and seals this second d April, LSSo. 
The condition of the above obligation is such thes whereas In a 
Cel In Si Nn pending in the cireuit court of the U nited States 
in and for th northern list: L Ol Lilinois, In chane ry, 
Zo where Lil (;eorge U. Richardso La rors KK Guild. Harrison 
a. . 77 7.14 ‘1 
Gardner, Charles S. Smith, Wa ‘lL. Smith, and Ralph L. 
Cutter were complainants and Charles b. Day, William Jack, and 
Leslie D. Puterbaugh were defendants, t vas made and entered 
of record in said cause, on the sixteenth day of February, 1885, an 
rf said court sustaining the dem) r of said defendants to 
it i OF ¢ ym plant of said Con) lal m”nts ior want of equity, and 
ren g judgment against the said complainants for the costs of 
sald SuIL, Irom which said iudement a Lie said ecircult - a the 
sald complainants, Creorg UU. Richards nm, Lreorge kK. (ru Hi: irri- 


? 
' 
. ‘7 " : ° ly : c : " 
son Gardner, Charles S. Smith, Walter M. Smith. and R fe h Lb. 
Cutter, prayed for and obtained an appeal to the “eden yu ourt of 


| ] ' , . : ' - : 
Now, therefore, if th iid we oe ‘ Ri ! ardson, 


the | ted St es 

George Kk. Guild, Ilarrison Gardner, Chart ». al ith, Walter M. 
Smith, and Ralph L.. Cutter shall duly prosecute their said appeal 
with effect, and, moreover, pay the amou! f the judgment, costs, 
and damages rendered and to be rendered against them in case the 
said judgment and order shall be aftirn in said Supreme Court 


then thi above obligation to be void otherwise to remain in full 
GEO. C. RICHARDSON. — [sEAt. | 
GEO. K. GUILD [SEAL. |] 
HARRISON GARDNER. [fseat.) 
CHAS. 8S. SMITH. PSEAL. | 
RALPH L. CUTTER. SEAL. | 
20) WALTER M. SMiTH. | SEAL. | 
| RW] SEAL. | 


W. F. GAVETT, 


Endorsed: Filed April 10, 1880 Wm. H. Bradley, clerk. 


aaa 


a ee 


14 GEO. C. RICTIARDSON ET AL. 


NORTHERN Districr or ILLINOIS, 


F William H Bradlk vy. clerk of {| 


} ' ,* . 
states for said northern district o} 


' 
. ‘ . 
above and foregoing to be a true a 
17 
OI all Ui proceeaings had 1 Sai(l ¢ 
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S. CHAS. B. DAY ET AL. 


e cirenuit court of the United 
Illinois, do hereby certily the 


d correct transcript of the record 


’ 


irt in the cause, wherein George 


—s 


s and Charles Bb. Day et al. 


ir from the files and records of 
tody and control. 
eunto set my hand and affixed 


Chicago, in said district, this 


Liiil ic 
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WM. H. BRADLEY, Clerk. 
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to prevent his multiplying his deeds, 


divide his estate and graduate his preferences. All his 


property could be assigned for the 


benefit of a favored 


few. and they his nearest relatives. Such cannot be the 


meaning of the law, but its true 


design is that when a 


debtor cannot FO on in business. yut finds he must stop, 
his property shall ye administers fOr the henefit of 
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equity Inability to Day debts marks 


the period when business must stop, and the assignment 
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any fair inference in the language of the law itself for 
~ any =h intenti he + of the Levisiature. It is 
any sucn intention on the part of the eoisiature is 
not a question of conflict between the County Court of 
“ Cook County and the Federal Court of this circuit, but 
it is a question between the (County ( our?t and courts of 


equity, and in that light, it seems to me, the inference 


- 


‘ cannot be deduced that the I egisiaturs intended to re peal 
a portion of the chancery act of this State, which has 
‘been in force over forty years, authorizing the filing of 
_ creditors’ bills, and the pursuit through the agency and 
‘machinery of a court of equity of equitable assets, and 


setting aside fraudulent conveyances. It did not intend 


to denude courts of the pow Sr thev have SO long CACT- 


° 
- 


cised by the mere placing of voluntary assignees within 


- 


‘the control of some tribunal which could overlook and 
‘control their transactions. — 

The foregoing decision is decisive of the questions 
raised upon this ‘appeal, and it would doubtless have been 
followed by Judge GRESHAM, had it been called to his 
attention upon the argument. 

It was insisted upon the argument in the court below 
that the County Court had exclusive jurisdiction of all 
suits and proceedings to recover possession of the prop 
erty assigned, and-to distribute the fund among creditors 
The last decision cited fully meets that objection; but in 
this connection we cite the following authorities to the 
same effect: Fleisher v. Greenwald, 20 Fed. Rep. 547; 
Clapp v. Dittman, 21 Fed. Rep. 15; Chapman v. Borer, 
I McCrary, 49; Hull Vv. Dills. IQ Fed Rep. 057; Hagan 
v. Walker, 14 Howard, 30; Payne v. Hook, 7 Wall. 425; 
Fook v. Payne, 14 Id. 252; Yanley v. Lavender, 21 
Wall. 283; Adlzs v. Davis, 109 U.S. 498; Hess v. Rey- 


x 


nolds, 113 U.S 7 3 


Le 
ed 


lt was also urged in the court below, that there was 
a defect of parties, in that Day Bros. & Co . the debtors, 
were not made defendants. The assignors are not necessary 
parties to the suit to subject their property to the payment 
of their debts without preferences Lhe property sought 
to be affected has passed De V nnd their control, and they 
cannot be prejudiced in any legal sense by the decree 
prayed for in this bill. No relief ts asked as against them. 
Hickok v. Edltott, 22 Ked Rep. 20, and cases there cited; 
Krench v. Shoemaker, 14 Wall. 314; Williams v. Bank 
tead, 19 Wall. 571, rule stated; For v. Moyer, 54 N. |] 
1 20: Buffington v. Ha vey, OS U.S. 99, 102, 103: Benton 
v. Allen, 2 Fed. Rep. 448; Clapp v. Dittman, 21 Fed 
Rep. 15; Dahklman v. Facobs, 16 Fed. Rep. 614; Martin 
\ Hlausman., ig Ked Rep 160: Smith \ Ashton, i4 
Neb. 420: Holt \ Ban: rofl, 30 Ala. 1903: Crawford \ 
Airkseyvy. 30 Ala. $90: Pavie v Haok, 7 Wall. 425 
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IN THE 


SUPREME GCOURT#UNITED STATES 


GEORGE C. RICHARDSON et al.., 
Appr llants. 
Vs. 
CHARLES B. DAY et al.. 
Respond Wiis, 


BRIEF FOR APPHLLEE. 


g'2) Be FP 


That the entire text of the Illinois Statute, concern- 
ing Voluntary Assignments for Benefit of Creditors, may 
be before the Court, we append to this brief a copy of all 


the sections not already given in appellant's brief. 


In Iilinois, insolvent debtors may make ona fide sale, 
transfer or incumbrance of their estate, subject only to the 
limitation of the statute of May 22, 1877, in case of gen- 


eral assignments. 


No law oO! Lilinois makes it the duty of an insolvent 


debtor to make an assignment for benefit of creditors. 


Appellant’s bill is framed upon the theory, and alleges, 
that title tO the assets sougnt to be reached passed to the 


assignees by the assignment of Day bros. & Co. 


Appellant's brief discusses i Case in which the assets 
sought to be reached do not go to the assignee by the 
assignment, but have been previosly disposed of by the 
debtor so as to put them beyond the reach of himself or 
his assignee. In this respect appellant’s brief mistakes 
the issues entirely, and discusses only questions which are 
not presented by this record. This record presents but 
one question, viz: Can a simple contract creditor of an 
assigned estate maintain a bill in equity, against the 
assignee and third persons, to reduce the assets actually 
assigned to possession of the assignee, without first having 


requested him to do it himself’? 


The llth see. of the assignment act vests all such 
causes of action in the assignee, and authorizes and 
requires him to sue for, collect and disburse them No 
ereditor can assume this function until after demand upon, 


and default of the assignee to assert title. 


We concede that the authorities cited by appellants 
show that judgment creditors, after execution returned un- 
satistied, may, notwithstanding the assignment act, main- 
tain creditors bills to reach assets fraudulently conveyed 
before the assignment. But this is not a creditors bill, and 


that question is not involved in this case. 


The authorities cited by appellants show that, if the 
facts alleged in the bill are true, the bill of sale, ete., to C. 
B. Day, and the assignment of Day Bros. & Co. are, by the 
law, construed together as one instrument, and that is 
a general assignment without preferences, which vests 
title to all the property in the assignees, and nothing in 


©. B. Day. 


None of the cases cited touch the question whether a 
creditor of the estate may, or may not, maintain a bill in 
equity to collect assets of the estate vested in the assignee, 
until the assignee has, after demand, refused to assert his 


title. 


The construction of the statute of assignments, in the 
particular in question, given by the circuit court in this 
case, is the first and only one ever put upon it by any 
court, state or federal, and would be entitled to prevail in 
this court, if found to be correct, even if a different con- 


struction had since been put upon it elsewhere. 


The bill, failing to allege a demand upon the assignees, 
and refusal by them to enforce title, fails of the essential ele- 
ment to give the court of equity jurisdiction, and the 


demurrer was properly sustained. 


ARGUMENT. 


It is the law of Lllinois. and ever has been since the 


State was organized, that an insolvent debtor may prefer 


; by shad 7 i tants + & ee my 


4 


anv of his bona fide creditors. even to the exhaustion of his 
whole effects, and may handle, sell or encumber his prop- 
erty in good faith, as any other owner, except as limited 


by the Assignment Act of May 22, 1877. 


Thornton v. Dave nport, | seam. 206. 
Bowden v. Bowden, 75 Ill. 148. 
Miller v. Kirby, 74 Ill. 242. 

Morris v. Tillson, 81 Ll. 607 

Nelson v. Smith, 28 Ll. 495. 
Tomlinson v. Matthews, 98 Ul. 178. 
rayne V. Miller, 103 Ll. 442. 

Welsch v. Werschem, 92 Ill. 115. 
Preston v. Spalding, 120 Il. 217. 


There is not, and never has been any law in Illinois 
making it the duty of an insolvent debtor to make an as- 
signment for benefit of his creditors. He may doit or not, 
at his own option; but if he elects to assign, he cannot. 
since the adoption of the act In question, make preferences, 
And we are free to add that this inhibition extends. not 
only to the provisions of the deed of aseignment itself, but 
to all other instruments which are, in legal construction. 


one with it. 


It is said (appellants brief, p. 7) that this record pre- 
sents two questions, viz: * Do the bill of sale to C. B. Day. 
and the general assignment for the benetit of creditors, con- 
stitute a single transaction? Second, If so, can a creditor 
maintain a suit in equity to set aside the bill of sale as 
preferential, and to enforce the trust for the equal benefit 
of all the creditors ?” 


We do not so understand. Wedo not understand that 


the court below has passed judgment upon either of those 
questions; therefore, neither of them is before this court 
for review. | 

As to the first named question, complainants’ bill 
alleges (Record pp. 2 and 3, margin 4, 5 and 6), “ But inas- 
much as by the laws of Lllinois preferences are not allowed 
under such assignments, it was determined and agreed be- 
tween said firm and the defendant Charles B. Day, that 
said laws should, if possible, be evaded by a pretended sale 
and preference to him. Accordingly the said Day Brothers 
& Co. made a bill of sale and transter to him, on or about 
the 28th day of September, 1884, of all their merchandise, 
and certain other property, in pretended payment to him 
of their indebtedness to him, and to secure him against 


: 


liabilities which he was under for said firm, but really to 
give him a preference over other creditors ; | * 
that, ten days after said bill af'sale was so made, said Day 
brothers & Co., on the Sth day of October, 1884, made a 
voluntary assignment of all their property, for the benefit 
of all their creditors, to the defendants William Jack and 
Leslie D. Puterbaugh, who have duly qualified and are act- 
ing as such; that said bill of sale and trans- 
fer of the assets of Day Brothers & Co. to the defendants, 
Jack and Puterbaugh, ure, in equity, parts of one and the 
same instrument, and together constitute a voluntary as- 
signment for the benefit of creditors, with preferences, 
which preferences are unlawful, and that the entire prop- 
erty, conveyed by Day Brothers & Co. to defendant Charles 
B. Day, inures, by virtue of said instruments, in trust, 
from the date of its transfer, to the defendants, Jack and 


Puterbaugh, as assignees, and should be ac ounted for to 
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and be administered by them as such.” Those facts, for 
the purpose of the demurrer. must be treated as admitted. 
The bill therefore settles the said first named question and 
there is nothing upon that point open for debate 


The opinion delivered by thi Cireuit Jud states 


a 
definitely what the only question in the case 1s. That 
court say (Record p. 11), “ It is clear no suit can be brought 
i by the creditors against the assignees and Day, until | de- 
“ mand has been made upon the assignees to sue and they 
“have refused todo so. The bill does not allege that, before 
“this suit was brought, the creditors requested the assign- 


“ees to sue and they refused to comply. The assignees 


¢ 


‘are the proper parties to bring all suits to secure proper- 
*ty belonging to the estate. 


ss W ithout expressing an opinion upon any of the other 


= 


° 


‘ questions presented by the demurrer, it Tt sustained only 


“on the ground that the suit was brought by a creditor 


‘without a demand being first made upon the assignees to 


eS bring the suit.” 


There is therefore but one question presented by this 
record, and that is not, ** Can a creditor maintain a suit in 
os equity tO sel aside the bil] of sule as preferential, and to 
‘“ enforce the trust for the equal benefit of All creditors.”’ 
But. can they maintain such sult to recover property he- 
longing to the estate, and vested in the assignee, without 
having first rt quested th assignees to do SU, and heen re fused? 

We do not deny that when an insolvent debtor de- 
termines to make an assignment, under the statute in ques- 


tion, and commences by executing instruments conveying 


a portion of his effects to selected creditors, then executes 
the assignment, such instruments are to be construed 
together as constituting the assignment contemplated by 
the statute, and preferences expressed in either paper are 
void, and the assignee takes the whole property. And this 
is all we need say to all the cases cited to that point on 
pages 11 to 25, as we have no controversy with them. 

Nor do we deny that if the assignee, upon demand of 
the creditor, refuses to sue tor possession Ol ettects of the 
estate, the creditor may bring suit in equity to recover 
them tor the estate; though probably the better practice 
would be, to first apply to the County Court for an order 
upon the assignee to bring such suit, or for his removal 
and the appointment of another who would bring it. 

The eleventh section of the act provides “ That any 
” assignee or assignees, as aforesaid. shall have full power 
“and authority to * * * * gue for and recover, in 
“the name ol such assignee or assignees, everything be- 
‘longing or pertaining to such estate, real or personal.” 
The title of all the assets is therefore vested in the assignee, 
tor the purpose of suing for and collecting as well as disburs- 
ing; and to allow any and all creditors to prosecute suits, on 
behalt of the estate, to recover its assets, without ever re- 
questing the assignee, or giving him an opportunity to do 
it, would be simply to multiply litigation and increase 
expense, and would also be a useless and unwarrantable 
disregard of the provisions of the statute. 

To be sure, the bill attempts an excuse for not first 
requesting the assignees to sue, by assuming that they were 


unwilling to undertake any measures to recover the prop- 


erty of the estate. (Appell e’s brief, p 4). But this 1s only 
the conclusion, or opinion, of the pleader. No tacts are 
shown which excuse a demand, and there is no error in the 
finding of the circuit court that “The bill does not allege 
" that, before this suit was brought. the creditors requested 
“the assignees to sue, and they refused to comply.” 

There is no practice better settled in Llinois, both by 
statute, (Rev. Stat., Ch. 22, Sec. 40) and by judicial decis- 


ions, than that a creditor may maintain a creditor's bi 
‘against his debtor and other persons to set aside fraudulent 
conveyances and to reach equitable asscts, after, but not be- 
fore he has reduced his claim to a judgment, had execution 


issued and returned unsatitied. 


Bowen v. Parkhurst, 24 Ll. 275. 

Ishmael v. Parker, 13 Ill. 324. 

Stone v. Manning, 2 Scam. 530. 

Miller v. Davidson, 3 Gil. 518. 

Manche mor VV. Me Kee. 4 Gril. 511. 

Bigs low v. Andress, 13 Ill. 322. 

(Greenwood Vv. Thomas. 14 Ill. Zl. 

Chicago, D. i‘ V. — oe. 0. v. lown of St. Ann 
101 Ill. 151. 

Goembel vy. Arnett, 100 Ll. 34. 


Scripps Vv. King, LOS [1]. 469. 


But “this is not a creditor's bill, nor a bill of that 
“nature, and the rules of lawin respect of such bills have 
** no application here.” Preston v. Spalding, 120) Lil. 
pp. 214 and 215. Hence all the cases, with which appel- 
lant’s brief abounds, of judgment creditors’ bills to set aside 


fraudulent conveyances, made prior to the assignment, of 
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property which never went to the assignee, have no applica- 
tion to this case. 

It is far from our purpose to maintain, as was unsuc- 
cessfully contended in some of the cases cited in appel- 
lant’s brief, that the effect of the assignment act in ques- 
tion, is to take away the jurisdiction of the court of equity 
to entertain creditors’ bills, to set aside fraudulent convey- 
ances, made before the assignment, and discover equitable 
assets to satisfy judgments upon which execution had been 
returned unsatisfied. We do not perceive that the assign- 
ment act affects that remedy one way or the other. But 
this is a different proceeding entirely. It is an attempt of 
a sinple contract creditor of an assigned estate to exercise 
the functions of the assignee, by suing for assets which 
passed by the assignment and belong to the estate. 

[t is strenuously urged by appellants, and authorities 
cited at large, to show that the assignee takes no title to 
property fraudulently conveyed by the assignor prior to the 
assignment. And itis argued that because he takes no 
title, he has no interest in, and need not be made a party 
to a creditors’ bill to set aside such fraudulent conveyance. 
We do not claim the contrary. But that reasoning does 
not touch the question in the present case. This is not a 
creditors’ bill to recover property fraudulently conveyed 
by the debtor before the assignment; nor is it a suit by ¢ 
creditor of the assigned estate to recover property fraud- 
ulently conveyed before the assignment, for it 1s insisted, and 
proved by appellant, that the assignment, consisting of the 
two instruments in question, passes no interest to property 
by fraudulent transfer. But it is a suit by an assign- 


ment creditors, against the assignees and a third per- 
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son, to recover, for the benefit of the estate, effects which, 
upon the theory of the bill, and by the doctrine of the cases 
cited by the appellant, belong to the estate, and the title to 
Which did pass to the assignees by the assignment, and was 
not before that time fraudulently conveyed. 

Therefore the only question which this case presents 
is: May an assignment creditor interfere, by suit in equity, 
against the assignees and third persons, to litigate and col- 
lect, for the benefit of the estate, the assets which did in 
fact pass by the assignment, without having first requested 
the assignee, entrusted by law with that duty, to prosecute 
his claim to them 

It would seem to us as if the question, when thus re- 
duced to its true statement, is practically answered in the 
negative. We knowof no decision or intimation of any 
court to the contrary. It is apparent that none of the 
vases cited in appellant’s brief hold that the claims of an 
assigned estate may be so litigated and collected without 
such demand upon theassignee. Andin none of them did 
that question arise. The decision of the circuit court in 
this case, is the first construction ever put upon the act, in 
the particular in question, by any court, State or Federal, 
so far as the cases cited show, and should be adhered to by 
the practice of this court without regard to later decisions, 
if it appear to be the better construction. 

While it is true, as affirmed by appellant’s counsel, 
that the courts hold with great unanimity, that transfers 
by an insolvent debtors, made by different instruments, on 
different days, in contemplation of a general assignment, 
will be construed together as one instrument, yet no 


court has, we venture to say, held that while such varieus 
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instruments are to be construed together as constituting 
one assignment, a part of the property transterred passes 
by that assignment to the assignee, and a part passes by 
it to third persons, as by prior fraudulent conveyance, and 
the assignee takes no title to it. 

That which is, in law, one instrument of conveyance 
cannot pass title to the thing conveyed to the assignee, and 
at the same time retroactively pass title to third persons as 
by prior fraudulent conveyance. But this it must be held 
to do in order to furnish any room for a creditor to come 
in to set aside a fraudulent conveyance of assets passing 
by it to which the assignee does not hold the title. 

The doctrine of all the cases, upon the point, cited in 
appellant’s brief, is that the various instruments, executed 
in pursuance of the one design of making, in the end, a 
general assignment, and construed together as such assign- 
ment, vest the entire property described in them in the 
assignee, and that the fraudulent intent to prefer is void, 
and passes nothing to third persons. Hence whoever 
attempts to assert title to any of it is asserting the 
title of the assignee 

And this is also the plain foundation of appellant’s 
case as stated in this bill. The bill is grounded upon the 
allegation that the bill of sale to C. B. Day, and the assign- 
ment to Jack & Puterbaugh, are one and the same volun- 
tary assignment, and vested the title of all the property in 
the assignees. By what reasoning then is it that the 
title appellants are attempting to enforce is title to 
assets fraudulently conveyed prior to the assignment? 
All the authorities cited to the proposition that  cred- 


itors may mainta‘n a bill in equity to recover assets, 
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the title to which did not go to the assignee, have no 
application. And all the authorities cited to the propo- 
sition that the assignee takes no title to assets fraudulently 
conveyed before the assignment, have no application to 
this case; for the property in question was not, if the bill 
be true, conveyed prior to the assignment but by the assign- 
ment, and the assignee did take title to it. Therefore the 
argument that because the assignee takes no title to prop- 
erty fraudulently conveyed before the assignment, but 
ereditors alone may reach it. by bill in equity, 1s based 
upon no facts in this case. And the conclusion that be- 
cause creditors may proceed in equity to recover assets 
which never vested in the assignee, without first demand- 
ing that he bring the suit, they may therefore so proceed 
upon causes of action which did vest in him by the 
assignment, is very wide of the mark. 

We do not deny that if a creditor makes reasonable 
demand upon the assignee to prosecute a real or apparent 
claim of the estate, and he refuses, a court of equity will, 
to prevent a failure of justice, sustain a bill by the creditor 
for that purpose. But, by law, the cause of action is in 
the assignee, and, prima facie, he has the right to deter- 
mine what claims of the estate should be litigated, and we 
only maintain the soundness of the proposition that when 
the creditors differ with the assignee as to the policy of 
litigating any claim, they should advise the assignee of the 
facts, and request him to prosecute, before they can go into 


equity and prosecute it themselves. 


Preston v. Spalding, 120 LIll., 208, most relied upon, and 
quoted in extenso, in appellant’s brief, is against them upon 


af points. Both the jurisdiction of the Court over the 


subject matter, and the creditor's right to maintain the bill, 
are there placed expressly upon the very ground that is 
wanting in this case, viz.: that demand had been made 
upon Freshwater, the assignee, t6 prosecute the rights of ° 
the estate and he had refused. 

It is there said by the Court, (p. 215), to admit of no 
doubt but it is the mght and duty of the assignee “ to sue 
‘for and recover, in his name and character as assignee, 
“every thing belonging or appertaining to the estate of 


‘his ass) 


gnor. * * * * Section 11, of the Voluntary 
“ Assignment Act is both his warrant and his mandate.” 
But, because he had refused to do so on demand, it is held 
that the creditor might, as cistwi que trust, maintain the bill 
in equity. ‘The case therefore holds, by direct inference, 
that, but for such demand and refusal, the creditor could 
not maintain the bill. 

[In that case, judgment notes, given to creditors by the 
insolvent debtors after they had determined to make an 
assignment, and the formal deed of assignment afterwards 
made, are construed together as one instrument, constitut- 
ing the voluntary assignment. And it is held that the 
preferences expressed by the judgment notes, were void, 
and the proceeds of lumber levied upon in pursuance of 
judgments rendered upon those notes, were assets of the 
estate. So much of the decree of the Circuit Court as re- 
quired those proceeds to be paid over to the assignee to be 
distributed in the County Court was reversed, not because 
the lumber did not pass to the assignee by the assignment, 
but solely because limitation, under the Assignment Act, 
would prevent its distribution equitably. This sustains 
our position that property intended to be passed to pre- 


ferred creditors, by a prior instrument which the law con- 
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strues together with the deed of assignment as one trans- 
action, passes by the assignment to the assignee, and is not 
property prevjously conveyed, which creditors alone can 
reach. 

Colburn v. Shay, 17 Bradwel! 289, cited in appellant's 
brief (pp. 28 and 2%) is also asimple creditor's bill by judg- 
ment creditors after execution returned unsatitied; andthere 
was no claim that the act of the debtor, in disposing of the 
property sought to be reached, was done in view of the 
general assignment, or was to be constr led as a part of it. 
In these respects that case is not In point upon any ques- 
tion in this case. 

That case also rules that said assignment act does not 
repeal the jurisdiction of courts of equity to entertain the 
ordinary judgment ereditors’ bill for the purpose ot reach- 
ing equitable assets which never had any connection with 
the assignment. The correctness of that view of the stat- 
ute we have never questioned. 

Bouton Vv. Di ment, 14 N. K.. Reporter OZ, cited in ap pe j- 
lant’ brief (p. 29), is also an ordinary judgment creditors’ 
bill after execution returned. And the court expressly find 
that no part of the proceeds of the equitable assets, sought 
to be reached, belonged to the assignee, because the judg- 
ment debtor had disposed of his interest in them long be- 
fore his assignment. And there was no claim that such 
disposition was any part of the assignment or done in 
contemplation of it, or was to be construed together with 
it. The Case is therefore not in point. 

Appellant quotes at length (p. 30) Judge H.-W. Blod- 
gett’s opinion in S/rong v. Goldman, 8 Bissell 552, and con- 
cludes by saying (p. 32): “The foregoing decision is 


“decisive of the questions raised by this appeal, and it 
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“would doubtless have been followed by Judge Gresham 
‘had it been called to his attention upon the argument.” 

[t is assuming something which does not appear to 
affirm that the circuit jadge did not know of a decision so 
recently made in his own court. But whether he was 
aware of that decision or not, a glance will show that he 
could not have followed it, for he was deciding one ques- 
tion, while Judge Blodgett decided an entirely different 
one. And both decisions are right so far as we can per- 
celve. 

Strong v. Goldman was also the ordinary judgment 
creditors’ bill after execution returned unsatisfied. The 
assets sought to be reached had been disposed of by some 
undiscovered means, during four months-prior to the as- 
signment. No question existed in that case, as to whether 
the assets were disposed of by any means which should be 
construed together with the subsequent assignment as one 
transaction. 

The only question decided in that case is that the said 
assignment act does not deprive the courts of equity of 
jurisdiction to entertain judgment creditors’ bills of the 
character above named, to reach assets not claimed to have 
ever had any connection with the assignment. What the 
decision of that question had to do with the question 
whether a simple contract creditor of an assigned estate 
may maintain a bill, in his own name, to litigate the claims 
of the estate vested in the assignee, without demand upon, 
or the knowledge or consent of the assignee, is not easy to 
see. Was it to be expected that the circuit judge would 
hold that the two instruments, from which the law elimin- 
ated their attempted fraudulent preference, were to be con- 


strued together as one instrument, and thata statutory assign- 
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ment vesting the estate in the assignee; and yet the attempted 
fraudulent and void preference had, some how, so far suc- 
ceeded that fraudulent title had become outstanding, which 
the assignee could not reach for the benefit of the estate, 
but an assignment creditor could! Such an effect of a 
general assignment would be absurd, were it not im- 


possible. | 


Is it not obvious that, regardless of the number or date 
of the instruments by which a-debtor assigns his property, 
if they are such that the law expunges attempted preter- 
ences and construes them all together as one instrument, 
constituting the statutory general assignment, then title to 
the property described in them all passes to the assignee, 
and he alone has the right to sue for and recover, until he 
has put himself in default of duty by refusing to prosecute 


on proper request. 


We concede that judgment creditors may maintain a 
creditors’ bill to reach assets fraudulently disposed of prior 
to the assignment, but that question, as we have shown, is 
not involved in this case. 

We neither admit nor deny the proposition that sim- 
ple contract creditors of the estate assigned may maintain 
a bill in equity to reach, for the benefit of the estate, assets 
which were fraudulently conveyed away by the debtor be- 
fore the assignment, so that no title thereto passed to the 
assignee, because that question is not involved in this case. 

W hat we maintain is that a simple contract ereditor | 
of the estate cannot maintain a suit in equity to recover | 
assets which did in fact pass to the assignee by the assign- | 
ment,so long as he has made no demand upon the assignee 


to sue for the same; and that when the debtor assigns his 
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property, by various instruments, which the law construes 
together as constituting one assignment ander the Statute, 
it follows, as matter of course, that all property disposed 
of by those instruments, becomes assigned, and title thereto 
passes to the assignee, who is appointed by law to receive 
and assert it; therefore a creditor cannot assert and litigate 
that title by bill in equity in his own name, until the as- 
signee has, upon demand, refused to assert the title. 

The bill in this case is obviously an experimental pro- 
ceeding, launched upon the uncertainties of the recent and 
unsettled Assignment Act, and in failing to allege a de- 
mand upon the assignee and refusal, it fails in the essential 
element to give the court of equity jurisdiction, and the 
demurrer to it was properly sustained for that reason. 

Respectfully sabmitted on part of the defendants by 

J $4). PUTERBAUGH & PEPERBATGH, 
Hf Js. HOPKINS htop, 


Ny hi "to rs, 
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APPENDIX. 


AN ACT concerning voluntary assignments, and conferring jurisdic- 
tion therein upon county courts. Approved May 22, 1877. In 
force July 1, 1877. (Laws 1877, p. 116; Legal News Ed., p. 115.) 


§ 1. Given in appellants’ brief. 

§ 2. That the assignee or assignees named in such as- 
signment, shall forthwith give notice thereof by publica- 
tion in some newspaper published in the county, if any; 
and if none, then in the nearest county thereto, which pub- 
lication shall be continued at least six weeks, and shall 
also forthwith send a notice thereof by mail to each cred- 
itor, of whom he or they shall be informed, directed to 
their usual place of residence and notifying the creditors 
to present their claims under oath or affirmation to him 
within three months thereafter. 

§ 3. That the assignee or assignees shall also forthwith 
file with the clerk of the county court where such assign- 
ment shall be recorded, a true and full inventory and val- 
uation of said estate, under oath or affirmation. so far as 
the same has come to his or her knowledge, and shall then 


and there enter into bonds to the people of the State of 


[illinois for the use of the creditors in double the amount 
of the inventory and valuation, with one or more suflicient 
sureties to be approved by said clerk, and the said clerk 
shall give a receipt therefor, and the assignee or assignees 
may thereupon proceed to perform any duty necessary to 
earry into eect the intention of said assignment as 
respects the collection of debts and the sale of real estate 
or personal estate. Which said bond shall be taken in the 
name of the people of the State of Illinois and the condi- 
tion shall be as follows: _ 

The condition of this obligation is such that if the 
above bound ...........+++. RUNOE ii csene. siceness shall in all 
things discharge his duty as assignee of............... as 
aforesaid and faithfully execute the trust confided to him, 
then the above obligation to be void, otherwise to remain 


in full force. 
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S$ 4. That at the expiration of three months from the 
time of first publishing notice as before provided, the 
assignee or assignees shall report and file with the clerk of 
the county court, as aforesaid, a true and full list, under 
oath or affirmation, of all such creditors of the assignor or 
assignors, a8 shall have claimed to be such, with a true 
statement of their respective claims, and also an affidavit 
ot publication of notice and il list of the ereditors with 
their places of residence and the date of mailing, to whom 
notice has been sent by mail, duly verttied., 

$ 5. That any person interested as creditor or other- 
wise, by himself or attorney may appear within thirty days 
after filing such report, and file with said clerk any excep- 
tions to the claim or demand of any creditor’s exhibit as 
aforesaid, and the clerk of said court upon such person, by 
himself or attorney, filing in said court good and sufficient 
bond for cost, to be approved by the clerk, and executed 
in the same manner and to like effect in law as is now 
required in gaifam actions as provided in sections one and 
two of an act entitled “An act to revise the law in relation 
“to costs,’ approved February 11, 1874, shall forthwith 
cause notice thereof to be given to the creditor, which 
shall be served as in case of an original notice in the coun- 
ty court in said county; and the said county court shall, at 
the next term, proceed to hear the proofs and allegations 
of the parties in the premises, and shall render such judg- 
ment thereon as shall be just, and may allow a trial by 
jury thereon. 

$ 6. Given in appellants’ brief. 

S$ 7. Given in appellants’ brief. 

S 8. That no assignment shall be declared fraudulent 
or void for want of any list or inventory as provided in the 
first section of this act. The county court of the county 
may upon application of the assignee or assignees, or any 
creditor, compel the appearance in person of the debtor or 
debtors before such court, by citation returnable forthwith, 
or at the next term of court, and by attachment to answer. 
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under oath, such matters as may then and there be required 
of him, her or them; and such debtor or debtors may then 
and there be fully examined under oath, as to the amount 
and situation of his, her or their estate, and the names of 
the creditors and amounts due to each, with their places 
of residence; and may compel the delivery to the assignee 
or assignees, of any property or estate embraced in the 
assignment. 

§ 9. That the assignee or assignees shall from time to 
time, file with the clerk of the county court an additional 
inventory and valuation of any additional property or 
estate which may come into his or their hands under said 
assignment after the filing of the first inventory, and the 
clerk may thereupon require additional security by bond, 
as upon the filing a first inventory. 

§ 10. That any creditor may claim debts to become 
due as well as debts due, but on debts not due a reasonable 
abatement shall be made when the same are not drawing 
interest, and all creditors who shall not exhibit his, her o! 
their claim within the term of three months from the pub- 
lication of notice as aforesaid shall not participate in the 
dividends until after the payment in full of all claims pre- 
sented within said term and allowed by the county court. 

§ 11. Given in appellants’ brief. 

§ 12. That in case any assignee shall die before the 
closing of his trust, or in case any assignee shall fail or 
neglect for the period of twenty days after the making of 
any assignment, to file an inventory and valuation, and 
give bonds as required by this act, it shall be the duty of 
the county judge of the county, where such assignment 
may be recorded, on the application of any person inter- 
ested as creditor or otherwise, to appoint some one or more 
discreet and qualified person or persons to execute the 
trust embraced in such assignment; and such person or 


persons on giving bonds with sureties as required above of 


the assignee or assignees named in such assignment, shall 
possess all the powers thereby, and by this act conferred 


upon such assignee or assignees, and shal! be subject to all 
the duties hereby imposed as fully as though he or they 
are named in the assignment, and in case any security shall 
be discovered to be insufficient, or on complaint before the 
county court it shall be made to appear that any assignee 
or assignees are guilty of wasting or misapplying the trust 
estate, said county court may direct and require the giving 
additional security, and may remove such assignee or as- 
signees, and may appoint others in their stead to fulfill the 
duties of said trust; and such person so appointed on giv- 
ing bond shall have full power to execute such duties, and 
to demand and sue for all estate in the hands of the person 
Or persons removed, and to demand and recover the amount 
and value of all moneys and property or estate so wasted 
and misapplied, which he or they may neglect or refuse to 
make satisfaction for, from such person or persons, and his 
or their sureties. 

§ 13. Given in appellants’ brief. 

$ 14. Given in appellants’ brief. 

$15. All proceedings under the act of which this 
(Section) is amendatory, may be discontinued upon the 
assent, in writing, of such debtor, and a majority of his 
creditors in number and amount; and in such case all par- 
ties shall be remitted to the same rights and duties existing 
at the date of the assignment, except so far as such estate 
shall have already been administered and disposed of; and 
the court shall have power to make all needful orders, to 
Carry the foregoing provision into eftect. 
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G. A. SARGENT ET AL. VS. MASS. HOSP’L LIFE INS. CO. ET AL. €c. 1 


a Transcript of Record. 


Circuit Court of the United States. District of Massachusetts. In 
Equity. 


} 


GEORGE AMORY SARGENT et al., Complainants, 


MASSACHUSETTS HospiTAL Lire INSURANCE ComPaANyY ef al.. 


Defendants. 


UNITED STATES OF AMERICA, | | 
Massachusetts District. te 


At a circuit court of the United States for the first cireuit, begun 
ana holden Al boston, within ind for the LISLTICI of Massachusetts, 
on Thursday, the fifteenth day of May, in the year of our Lord one 
ht hundred and eighty-four 

Before the Honorable Horace Gray, associate justice, and the 
Honorable Thomas L. Nelson, district judge 


GEORGE AMORY SARGENT ef a/., Complainants, | 


MASSACHUSETTS HospITaAL LIFE INSURANCE COMPANY, | 
et al.. Detendants. | 


la The bill of complaint in this cause was filed in the clerk’s 
othce on the eighth day of February A. D. 1882, and was 
duly enters cd AT the Octobe r term of this COUT A |). ISS], and Is IT} 


a 7a x | 
the words and figures following: 


1] Be f } . 2 } Pe 1 « ~) 
LO Bill of Co np aint. Filed QD. Sd, 15082. 


| ? . q oe * , + . ¢ 
ionorable tne judges of the cireult court ol the [ nited otates 


4 


for the district of Massachusetts 


George Amory Sargent. Sullivan Amory Sargent, Ellen Bacon 
+) . . . . " 7 P i 1> ; ; } — 
pargent, all ol Newport, in the State of Rhode Island, and Mary 
Turner Burgess, wife of Thomas Burgess, of St. Albans, 1n the State 


of Vermont, bring this their bill against The Massachusetts Hospital 
, y ' ' ’ 


: ’ : + : i . | 
Life Insurance ¢ OMNpany, a COrpo ation dau stablished under tne 


laws of the Commonwealth of Mussachusetts, and having its usual 
place or business in Boston, in said Com} LL Wwe lth, * ana Horace 
Binne j Sa (jt nt. (is hee 18 erecutor of the b ‘ Manlius Sargent. 

And thereupon your orators complain id say that they are the 


vy 
children of the late Lucius Manlius Sargent, Jr., and of Letitia S 
Sargent, his widow, and that they are the only children of the said 
Lucius who survive him. 

That the will of Lucius Manlius Sargent (the father of Lucius 


' 


Manlius Sargent, Jr.), late of West Roxbury, which was duly proved 
LS6 


June 29, 7, contained the following provisions, to wit: 
“T will and direct that twenty bonds of the United States of $1,000 


‘ | | : Da < : 
. W ords in ILALICS added uy il ; ‘ t 


J—15] 
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each, now in my possession, be sold as soon as may be after 
2 my decease, and the avails paid over to the Massachusetts 

Hospital Life Insurance Company in trust to pay the interest 
thereof annually to Letitia S. Sargent, widow of Lucius Manlius 
Sargent, Jr., during her natural life, and the principal at her death 
to his children, share and share alike.” 

That Horace Binney Sargent, the executor under said will, in 
pursuance of said provision paid over to the Massachusetts Hospital 
Life Insurance Company, on Oct. 9, 1869, the sum of $23,947.60, 
the same being the proceeds of the sale of said bonds to be held and 
administered by said company under said trust; that the said com- 
pany still holds the said funds in trust, and pays to the said Letitia 
interest thereon at the rate of four per cent. per annum; that the 
said company made an agreement with said executor on receiving 
said funds, a copy of which is hereto annexed, marked “A:” but 
your orators affirm and maintain that said executor had no authority 
to make any agreement or contract with said company varying from 
the terms of the trust created by said will, and they deny that their 
rights under said will can be in any way changed or affected by any 
agreement made by said executor whieh was not in strict conformity 
to the terms of said will. 

That your orators have bought land in said Newport and have 
built a house thereon to be used as a homestead for the family, and 
‘have been obliged in so doing to borrow large sums of money at 
the rate of six per cent. per annum. 

That on Jan. 11, 1882, the said Letitia S. Sargent conveyed, as- 
signed, and transferred all her right, title, and interest in and to 
both income and principal in said fund to your orators, a copy of 
which assignment is hereto annexed, marked “ B,” and that your 
orators now are consequently the only persons who have or in any 
event can have any interest In or right to either income or principal 
of said fund. 

That your orators, being thus entitled, desire a termination of said 
trust forthwith, and a payment over to them of the principal of said 
fund without waiting for the termination of the said life estate. 

That your orators have furnished the said company with a copy 
of said assignment, and have demanded of said company a termina- 

tion of the trust and.a payment over to them forthwith of 
3 said funds as aforesaid, but that the said company have 

wholly refused to recognize the right of vour orators to ask 
a termination of the trust, and have refused. to pay over the princi- 
pal of’said funds or any part thereof to your orators. 

Wherefore your orators pray that said Massachusetts Hospital Life 
Insurance Company may be ordered and compelled by this honor- 
able court to forthwith pay over to your orators all the principal of 
said fund of $23,947.60, deposited with them as aforesaid by Horace 
Binney Sargent, and all interest and accumulations due thereon, 
and that your honors will grant such other and further relief as the 
nature of the case requires and to your honors may seem meet. 

And your orators further pray that a writ of subpcena may be 
granted to them, directed to said Massachusetts Hospital Life Insur 


THE MASSACHUSETTS HOSPITAL LIFE INS. CO. ET AL., &C. ? 
ance ¢ onipany, thereby commanding said company to appear before 
this honorable court at a certain time and under a certain penalty 
therein to be named. and then and there to answer the premises and 


to perform and abide such directions and decrees therein as 


; 
LO LOIS 


honorable court may seem meet. 
MARY TURNER BURGESS. 
THOMAS BURGESS. 
GEORGE AMORY SARGENT. 
ELLEN BACON SARGENT. 
By SAM’L R. HONEY, Alt’y. 
SULLIVAN AMORY. SARGENT. 
MORSE & STONE, 
Solicitors and of Counsel. 
STATE OF RHODE ISLAND, ETC.., | 
City and County of Newport, | 


On this third day of February, 1882, befor e personally appeared 
Sullivan Amory Sargent, and made oath that he has read the above 


bill subseribed by him and knows the contents thereof, and that the 

is true of his own knowledge, except as to matters which are 

therein stated to be on his 1 ief, and as to those 

matters he believes them to be true. 
SAM’L R. HONEY, 

Notary Publie. 


N > . Rial 
No. 4058 Annuity in trust! (ty 


The Massachuse LLS Hospital Life Insurans ‘ OT] pany, il} consid- 
eration of the principal sum of tw Ht -three thousand nine hundred 
forty-seven dollars and sixty cents, received by them of Horace 
Binne y Sargent. executor of the will of Lucius Manlius saurgent, de- 
ceased, late of West Roxbury, in the State of Massachusetts, in trust 


t ; . - | | . . | f aes } , } " " 
is hereaiter mentioned, the receipt whereo! revy acknowledged 
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company's officers and servants). and all actual losses by bad debts 


or otherwise, not arising from the actual fault of the company or 
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their servants, and also half of one per centum for the expenses of 
their office and the labor, trouble, and responsibility of investing, 
taking care of, and managing said trust property; the said principal 
sum received of said executor to be invested and managed and the 
amount of the income thereof to be estimated, ascertained, and de- 
termined by the directors of said company in the way and manner 
provided inthe extract from the article on annuities in trust, printed 
at the bottom ; interest to commence Feb. 9, 1870. 
Oo And the said company, for the consideration aforesaid, fur- 
ther promise and agree to and with the said executor and his 
successors that.in sixty days after the decease of the said Letitia 
they will assign, transfer, and pay the amount of the aforesaid prin- 
cipal sum (or such part thereof as shall not have been lost by bad 
debts or otherwise without the actual fault of said company or their 
servants), and all interest then due thereon at the time of herdeath, in 
real estate, stocks, notes, bonds, and mortgages belonging to said 
‘company, all, any, or either of them, at the pleasure and discretion 
of the directors, at the prices at which the same, respectively, shall 
stand charged in the books of the company at the decease of said 
Letitia, in the way and manner provided in said extract from said 
article, to said Horace Binney Sargent, executor as aforesaid, or to 
his successor in said office, to be paid over to the children of the 
said Lucius M. Sargent, Junior, deceased, share and share alike, 
such payment to the said executor or his successor to be in full 
discharge of said company, which is in no event to be responsible 
for the subsequent appropriation of the moneys so paid. 

In witness whereof the said Massachusetts Hospital Life Insurance * 
Company have, by their actuary and secretary, duly empowered for 
this purpose, signed and delivered this contract this ninth day of 
October, one thousand eight hundred and sixty-nine. 

| 5-ct. internal revenue stamp. Canceled Oct. 9, 1869. ] 
CYRUS. K. HALE, Secretary. 
G. T. BIGELOW, Actuary. 


Extract from the article on annuities in trust, referred to above: 
The company will receive any sum of money or such stocks as 
they are authorized to hold at the prices which may be agreed upon, 
to be in trust for a given life or lives, to draw interest immediately 
or at any time which may be agreed upon by the parties, to be 
invested with the capital stock and other property and managed by 
the directors in the way they shall judge most advantageous, having 
always in view the safety of the capital rather than the greatness of 
the income. A regular interest account shall be kept by the com- 
pany and adjusted annually of all the sums received and paid 
during the year on account of their capital stock, annuities, ae 
ments, insurances, etc. Supposing the rate of interest to be six per 
cent, by comparing the sum that would be received at 
6 this rate of interest with the income actually received 
that year the true rate of interest obtained by the company 
on all their property will be ascertained, and this rate is to be paid 
to the annuitants, deducting one-half per cent. per annum for the 
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expenses of the othee and the trouble in managcin: the property , §O 


that if the company get five and a half per cent. per annum they 
will allow five percent. Asthe annual income cannot be accurately 
determined until the expiration of the year the directors will order 
the quarterly or other payments of interest to be made so as to pay 
as nearly as can be estimated the sum that may be due to the party, 


) 


and once in five years, or oftener if it can be done conveniently, an 
accurate adjustment and paymentof any surplus shall be made. If 
any annultant should die during this interval his heirs are to be 
paid the interest due at the time of his death, and afterwards 
his proportion of such surplus, or an arbitrary adjustment may b 

le of the claim with the consent of the parties. Ifa premium be 
paid for bank or other stock (on account of the capital not being 


y ’ . , { . . ° 
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Whereas the will of Lucius Manlius Sargent, late of West Rox- 
bury, which was duly proved June 29, 1867, contained the following 
provision, to wit: 

“T will and direct that twenty bonds of the United States of one 
thousand dollars each, now 1n my poss ssion, be sold as soon as may 
be after my decease and the avails paid over to the Massachusetts 
Hospital Life Insurance Company in trust to pay the interest thereof 
annually to Letitia S. Sargent, widow of Lucius M. Sargent, Junior, 
during her natural life, and the principal at her death to his elul- 
dren, share and share alike;” and 

Whereas Horace Binney Sargent, the executor under said wiil, 
in pursuance of the above provision, paid over to the Massachusetts 
Hospital Life Insurance Company, on Oct. 9, 1869, the sum of 
twenty-three thousand nine hundred and forty-seven dollars and 
sixty cents ($23,947.60), to be by them held and administered under 
said trust; and 

Whereas Lucius Manlius Sargent, Junior, left children surviving 
him, George Amory Sargent, Sullivan Amory Sargent, Marv Tur- 


] 
I 
» 
) 


ner Sargent (now Mary ‘Turner burgess, wife of Thomas Burgess), 
and Ellen Bacon Sargent, all of whom are now alive and of age; 


and 

Whereas the Massachusetts Hospital Life Insurance Company 
still holds said funds in trust, and pays to the said Letitia 5S. Sargent 
interest thereon at the rate of four per centum per annum; and 

Whereas it is desired by all said parties in interest that the trust 
should be terminated and the principal paid over at once to the 
said children during the natural life of the said Letitia, and the 
said Letitia desires and has agreed to release all the right, title, and 
interest in and to the income and principal under said trust to said 
children in order to facilitate the termination of the trust as afore- 


said: 


Now, therefore, know all men by these presents that I, Letitia S. 
Sargent, widow of Lucius Manlius Sargent, Junior, in consideration 
of the premises and of ten thousand dollars to me paid by 
v George Amory Sargent, Sullivan A. Sargent, Ellen Bacon 
Sargent, all of Newport, 1 the State of Rhode Island, and 
Mary Turner Burgess, of St. Albans, in the State of Vermont, do 
hereby assign, transfer, and set over unto the said George Amory 
Sargent Sullivan A. Sargent, Elien Bacon Sargent, and Mary Turner 
Burgess all the right, title, and interest of every name and nature 
which I may now have, or to which I may become entitled, in and 
to both the income (or interest) and principal of said fund now held 
by the Massachusetts Hospital Life Insurance Company : 

To have and to hold to the said George Amory Sargent, Sullivan 
Amory Sargent, Ellen Bacon Sargent, and Mary Turner Burgess 
and their heirs, executors, administrators, and assigns to their own 
use and behoof forever. 
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in witness whereof I hereunto set my hand and seal this eleventh 
day of January, 1882. 
LETITIA 8. SARGENT. [1.s.] 
In presence of— 


SAM’L R. HONEY. 


This cause was thence continued to the May term, A. D. 1882, 
when the following answer was filed : 


Answe Ts ( Filed by Consent July ‘i LSS2.) 


The answer of the Massachusetts Hospital Life Insurance Company 
to the plaintiffs’ amended bill. : 


This defendant, reserving all benefit of exception or otherwise 
which can be had to the plaintiffs’ said bill, for answer thereto, says : 
It admits that the plaintiffs are children of the late Lucius Man- 
lius Sargent, Jr., and of Letitia S. Sargent, his widow, and the only 
children of said Lucius who survived him; that the will of Lucius 
Manlius Sargent, the elder, contained the clause set forth in said 
bill, and that Horace Binney Sargent, executor of said will, paid to 
the defendant the sum of $23,947.60, the proceeds of the bonds 
named in said clause of said will, and that in consideration thereof 
the defendant made the agreement set forth in said bill by the COpy 
thereto annexed, marked “ A.” 
10 And this defendant admits that said Letitia S. Sargent ex- 
ecuted the assignment whereof a copy is annexed to said 
will, marked “Bb,” and that the plaintiffs furnished the defendant 
with a copy thereof and demanded payment of a fund alleged by 
them to be held by this defendant by a notice and letter whereof a 
copy is hereto annexed, marked “1,” but not otherwise, and that 
this defendant refused to recognize the right of the plaintiffs to make 
such demand and refused to pay over said fund so claimed. 

And this defendant denies that it received said sum so paid to it 
by said executor to be held or administered by it upon any trust 
otherwise than is set forth in said agreement “ A,” or otherwise than 
upon the terms and conditions of said agreement. It denies that it 
had or is affected with notice of any trust affecting said sum of 
money, or of any want of authority in said executor to enter into 
said agreement, and, on the contrary, it alleges that the said execu- 
tor had full power and authority to enter into said agreement with 
this defendant, and in so doing was acting in strict conformity with 
the terms of said will and in the proper execution of his duty under 
the same, and that said executor and the plaintiffs are bound by the 
terms of said agreement, and that this defendant is under no obli- 
gation to the plaintiffs except such as arises ur may arise under the 
same. 

And this defendant, further answering, says that it is a corpora- 
tion established under the laws of the Commonwealth of Massuchu- 
setts by an act passed Feb. 24, 1818, which act is the charter of said 
corporation. 

That by the said charter it has power “ to contract for reversionary 
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payments, and generally to make all kinds of contracts in which 
the casualties of life and interest of money are principally involved, 
and to make, execute, and perfect such and so many contracts, bar- 
gains, agreements, policies, and other instruments as shall or may 
be necessary and as the nature of the case shall or may require.” 

That under such power conferred Dy its charter this defendant, in 
the conduct of its business, had, long prior to the death of said Lucius 
Manlius Sargent, the elder, and long prior to the date of his said 
will, adopted, established. and issued certain forms of contracts, en- 

titled “ annuities in trust,’ substantially in the form of the 
1] agreement “A” made by it with said executor, whereby, upon 

such terms and conditions as are in said agreement set forth 
and not otherwise, it received moneys deposited with it and bound 
itself to invest and to account for and pay over the income and prin- 
cipal thereof, either at the expiration of a term.of years fixed by said 
agreement or at the death of some person OF persons named therein, 
but that it had never assumed in any such agreements the perform- 
ance of any trust under any will or bound itself to the duties of a 
trustee in the management of any trust fund, nor by any contract 
or form of agreement by it established, adopted, or issued had agreed 
to make any of said contracts terminable Or any of the payments 
under the same payable at the wil! of the parties beneficially inter- 
ested in such contracts or payments 

That the course of business so adupted by this defendant and the 
form of contract by it established and issued and the terms and con- 
ditions thereof were well known to the public and to the testator, 
Lucius Manlius Sargent, at the time of making said will, and that 
it was the true intent and purpose of the clause of said will set forth 
in the plaintiffs’ bill that the sum deposites with this defendant by 
the said executor should be deposit d Upol the terms of the said 
agreement “A” and not otherwise. 

And this defendant, further answering, admits and avers that it 
has paid to the said Letitia S. Sargent, according to its promises in 
said agreement contained, on or about the first day of January in 
each year from the year 1871 to the yeal [SS2, inclusive, interest 
upon said principal sum with it deposited by said executor, estimated, 
ascertained, and determined in the manner in said agreement stipu- 
lated ; and it avers that the payments so made have in several of said 
years exceeded four per cent., and have averaged during the whole 
term more than four per cent. per annum; and it avers and claims 
that said Letitia S. Sargent has, by receiving such payments and 
otherwise, acquiesced in, ratified, and become a party to said agree- 
ment, and has become and is, and at the time of her said assignment 
and release the plaintiffs was, bound by the terms and conditions 
thereof, and that said Letitia S. could not and did not by such as- 
signment or by any act of hers deprive the defendant of its right 

to hold said principal sum invested during her life accord- 
2 ing to the terms of said agreement, and that the defendant 
is not bound to pay over or transfer said principal fund to 
the plaintiffs or to any other person during the life of said Letitia 
S., or otherwise than in the manner in said agreement stipulated. 
2—1351 


i 
; 
' 
‘ 
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All which matters and things this defendant is ready to aver, 
maintain, and prove as this honorable court shall direct. 
W herefore it prays to be hence dismissed and for its costs. 
MASSACHUSETTS HOSPITAL LIFE 
INSURANCE COMPANY, 
By SAMUEL C. COBB, Actuary 


RUSSELL & PUTNAM, 


A 
Nolic th for Defend ant, 


HQ ITABLI I [LLDING, Boston, Jan. | 3 LSS*?. 


‘ 


Samuel C. Cobb, Esq., actuary Mass. Hosp. Life Ins. Co. 

Dear Str: We are instructed b orge Amory Sargent, Sulli- 
van Amory Sargent, Mary Turner Sargent (now wife of Thomas 
Burgess), and Killen Bacon Sargent, be Ing all the children of the late 
Lucius Manlius Sargent, Junior, surviving at his death, to inform 
you that their mother, Letitia 8. Sargent, has released to them her 
interest in the fund now held by your company under the will of 
Lucius Manlius Sargent for their benefit. We enclose a copy of the 
assignment, the oe sag of which is in our possession. We are fur- 
ther instructed by the children, who are now the only persons inter- 
ested in the sa a and income of the fund, LO request the pay- 
ment of the same to them. 

We remain, resp’y vours, MORSE & STONE. 


13 This cause was thence continued to the October term, A. D. 
1882, when the following answer was filed: 


Answer. (filed Oct. 24, 1882.) 


The answer of Horace Binney Sargent, executor, to the plaintiffs’ 


bill. 


This defendant, reserving all benefit of exception, demurrer, or 
otherwise which can be had to the plaintiffs’ said bill, for answer 
thereto, says: : 

He admits ait al mere: neat the children of the late Lucius 
Manlius Sargent, Jr., and of Letitia S. Sargent, his widow, and that 
they are the only ice the said Lucius who survived him; 
that the will of Lucius Manlius Sargent, the elder, contained the 
provision set forth in said biil; that this defendant, the executor 
under said will, in pursuance of said provision, paid to the Massa- 

chusetts Hospital Life Insurance Company the sum of twenty -three 
thousand nine hundred and forty-seven dollars and sixty cents 
($23,947.60), the proceeds of the sale of the bonds named in said 
will, the said proceeds to be held and administered by said company 
for the benefit of the said Letitia 8. Sargent and the complainants 
in this bill. He admits that the said company made an agreement 
with him as executor on receiving said proceeds, as set forth in said 
bill by the copy hereto annexed, marked ‘ A,’ 
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And this defendant denies that, as such executor, he had no 
authority to enter into the aforesaid agreement with said company, 
but affirms and maintains that he had full power and authority so 
LO do, and that the said coli pany and their actuary positively refused 
to accept said payment from this defendant as executor, except under 
this agreement, and unless this defendant would assent to the same, 
and that in making said agreement, as he did under the advice of 
counsel learned in the law, this defendant was acting of necessity 
and in strict conformity with the tenor of said will, and, in the 
proper ( xecution of his reef under the Suime, Was carrying out and 
rivine effect to the true intent an: | purpose of the aforesaid provis- 
ion; and of all this he or ; himself to the judgment of this 

honorab le court 
14 And this defendant. further ‘answering. says that the Mas- 

sachusetts Hospital Life Insurance OMmpany Is th corporation 
established under the laws of the Comn onwealth of Massachusetts 
by an act passed Feb. 14, A. D. 1818, which act is the charter of said 
corporation ; that by the suid charter { has PpOWCETS “to contract 
for reversionary payments, and generally to make all kinds of con- 
tracts in which the casualties of life and interest of mon y are prin- 
cipally involved, and to make, execute, and perfect such and so 
inany contracts, bargains, agreements, policies, and other instru- 
ments as shall or may be necessary and as the nature of the case 
shall or may 7 ” that under such powers conferred by its 
ducitens ald company, 1 the conduct of its — had, long prior 
to the death of said pore s Manlius Sarg the elder, and long 
prior to the date of his | said will, adopt ed, est Hine wa and issued 
certain forms of contracts, entitled “annuities in trust,” substantially 
in the form of this the agreement made be catall with this defendant, 
whereby, upon such terms and conditions as are In said agreement 
set forth and not otherwise, as he has reasonable grounds of belief, 
if rect lived moneys deposited with if and bound its lf LO Inve 7 and 


to account for and pay over the income and principal — — 
at the expiration of a term of years fixed by sal lagreement « ‘at the 
death of some person or persons biti d Lnereln, but, as this de fe I} d- 
ant has reasot to be — said COnIpany ha | never assule d in any 
of such agreements the performance of any trust ees will, nol 
by any contract or reel of agreemen| by it esta lished, adopt d, Or 
issued had agreed to make any of said trusts or contracts terminable 
or any of the payments under the same payable at the will of the 
parties beneficially interested in such trusts, contracts, or payments; 
that the course of business so adopted by said company and thi 
general nature of its a ‘uments, — ies, annuities, and agreements 
were peep inc a: al id hi ubitually known to the testator, Lulius Man! 

Sarg’ nt, during » fort Vears of intimate acquaintance and business 


relations with said company since the year 1827. and that howsoever 
the diminished rate of interest paid by said company or the necessi- 
ties of the plaintiffs, as set forth in their bill, might modify his pro- 
vision for the security of the fund were he now living it was the true 

intent and the purpose of the clause of his said will set forth in 
15 the plaintiff’s bill that the sum deposited with said company 
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by this defendant should be deposited on the terms of said 
agreement A and not otherwise; that the testator pre scribed the 
deposit in general terms and not by any specific form of instrument, 
and this defendant , his executor, had no alte rnative but to deposit 
in accordance with the forms of business prescribed by the com- 
pany, with whom, in general terms, the deposit was ordered to be’ 
made, for the purpose and true intent of securing to the said Letitia 
an assured i income during her life, with the principal fund, after 
her decease, to the children of herself and the said Lucius, Jr. 

And this defendaht, further peste; says that said Letitia S. 
Sargent has received from said company from the year 1871 to the 
year 1882 interest upon said prince ipal sum with it de ‘posited by this 
defendant, estimated, ascertained, and determined in the manner in 
said agreement stipulated ; and this defendant avers and claims that 
the said Letitia 8. some by rece oe such payments and other- 
wise, has a julesced n) rat ified. and becom Cu party Lo said agree- 
ment, and has become and is, and at the time of her asslgnime ntand 
release to the complainants was, bound the terms and conditions 
of said agreement, and that said Letitia could not and did not, by 
any such assignment or by any act of hers, deprive the said com- 
pany of its right to hold said principal sum invested during her 
life according to the terms of said agreement, and that noact of hers 
could deprive the said company of its right to now hold said prin- 
cipal sum invested during her life according to the terms of the 
clause of the testator’s will cited by the defendants, even if there had 
been no agreement A. 

All which matters and things this defendant is ready to aver, 
maintain, and prove as this honorable court shall direct. Where- 


fore he prays to be dismissed and for his costs 


HORACE BINNEY SARGENT. 


District oF MASSACHUSETTS, 88: 


On this nineteenth day of October, 1882, personally appeared the 
above Horace Binney si irgent and made oath that the foregoing 
statements were true, so far as made upon his own knowledge, and 
so far as made upon information and belief that he was informed 
belie ved the m to be true. 

Bef fore me— 


[SEAL. | WINSLOW WARREN, 


[] ; S. ( ' Otieti 1Ssi 7i€7T. 


This cause was thence continued to the May term, A. D. 1883, 
when the following agreement was filed, namely: 


. Agre iii¢ nt. (Fal, d June L LSS3. ) 


It is hereby agreed that this cause may be heard on the bill and 
answers and depositions, and on the fact, if material, that the agree- 
ment of which copy marked “ Exhibit A” is annexed to the bill was 
delivered to Mrs. Letitia S. Sargent soon after the same was executed 
by defendants and was retained by her until she executed the as- 
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signment to the plaintiff set forth in said bill, when she delivered 
the same to the plaintiffs, who now hold the same. 
MORSE & STONE, 
Plaintiffs’ Attorneys. 
RUSSEL & PUTNAM, 
Defendants’ Attorneys. 

This cause was thence continued to the October term, A. D. 1883, 
when the same is set down for hearing and fully heard by the Hon- 
orable ‘Thomas L. Nelson, district —, sitting and holding said court. 
This cause was thence continued under advisement to this present 
term ; and now, to wit, July 15, 1884, it is ordered, adjudged, and 
decreed by the court that the bill of eoenpranen in this cause be, and 
the same is hereby, dismissed, with costs for the defendants, taxed 
at —. 

‘rom this decree the complainants in open court claim an appeal 
to the Supreme Court of the United States, and give good and suf- 
ficient security that they will prosecute their said appeal to effect 
and answer all damages and costs if they fail to make good their 
plea, and said appeal is allowed according]) 

A true record. 

JOHN G. STETSON, Clert 


16 The following is the evidence used in the hearing of said 
cause before said circuit court, namely 


Kvidence for defendants, taken pursuant to the sixty-seventh rule 
of the Supreme Court of the United States, in equity, as amended, 


before me, Winslow Warren, examiner. 


Deposition of P Ingersoll Bowditch. 
Boston. #4 h). 8S SSS. 


Direct examination by WILLIAM G. Russet, Esq., of coun- 
sel for defendants 


) 


Int. 1. What is your name, age, residence, and place of business 

Ans. J. Ingersoll Bowditch ; seventy-six ; Boston, Mass.; place of 
business, 28 ay a pt Sa 

Int. 2. State how long and in whiat ce: 


ipacity have you been con- 
nected with the Massachusetts Hospital Life Insurance Company 
and your knowledge of its business. 

Ans. I was a director from 1839 to 1880, and on the committee of 
finance from 1855 to 1880. I have been actuary pro tem. at several 
times ; I should say three years in all. 

Int. 3. Who was the actuary and manager of said company before 
L830 ? 

Ans. My father was actuary from 1800 to 1838, when he died. 

Int. 4. Are you familiar with the forms used in the business of 
the company and with the method ilk which if books and records 
of its contracts are kept? 


Ans. Yes, sir; | am. 
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17 Int. 5. Please examine the books herewith shown you and 
state what they are and what they purport to contain. 


(Counsel for plaintiffs objects to the evidence as immaterial and 
incompetent.) 


Ars. There are forty-seven of them, and thirty-one of them are 
for general annuities, being form lettered “G.” They commence Dec. 
13, 1823, and extend to Oct. 1, 1875, inclusive. There are also five 
volumes, lettered “S. F.,” which are called annuities in trust—S. F. 
signifying Strict Female. They extend from Oct. 1, 1825, to Oct. 1, 
182. There are also two volumes of annuities In trust lettered ~~ 
sw ’ signifying Strict Male, commencing Nov. 19, 1824, and terminat- 

r Nov. 8,15882; also one volume, endowment in trust, in the form 
aaemed * K.G.,” signifying Endowment, General, from Nov. 1,1823,to 
March, 1876; also one volume marked “ E.S.,” signifying Endowment 
Strict, from Sept. 15, 1823, to July 1, 1856; also one volume marked 
‘).,” signifying Deferred Annuities, from Nov. 14, L829, ny sept. 12, 
1871; also four volumes, annuities and lives, marked “G,” sigenify- 
ing General, from Oct. 14, 1823, to Jan. 3, 1885; ins one volume 
marked "“ M.,” signifying Male, from March 1, 1827, to July 1, 1862; 
also one marked “ F.,” signifying Female, from July 4, 1824, to Sept. 
50. 1S70 

Thev contain all the amounts rece ived Ol deposit by this Cconi- 
pany during the periods which they severally represent, and also the 
yriginal policies or contracts issued, the acknowledgment of the sums 
recel v¢ d. and the contracts As to the management, disposal, and return 
of those peueeee Th ey represent the entire business of the company, 
except the policies of life insurance, which are a small part of the 
business. The polic ies of each class are numbered consecutively. 
Upon the back of each is a form for receipt of the annuity or income 
coming du pant for the principal, when paid. On some of the forms 
there isa form for adding the interest to the principal—that is, upon 
the form provided for accumulating funds. 

Int. 6. State whe the ror notin the business of sald company, while 
you have been familiar therewith, any sums of money have been 

” ceive 


1 on deposit the principal whereof was to be returned 
18 or rep id, atte r than the sums represented and shown in said 
poli icles and contracts or otherwise than upon said contracts 

or Policies. 


(Objected to as immaterial and incompetent.) 


Int. 7. Examine the copy of policy herewith produced marked 
“A. W. W.,” and the printed portion thereof entitled “ Extract from 
the article on annuities in trust, referred to above,” and state 
whether or not you are familiar with that form, and what you know 
in regard to it 

(( bjected LO as before.) 


Ans. This has been on all the policies. I have known the form 


oe 
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ever since I have been familiar with the office. It is on all except 
the annuities on lives. 

Int. 8. State whether or not the company has in its business, 
while you have been fgmiliar with it, ever received deposits of 
money to be repaid except at a fixed perioy OF at the termination of 
a life or lives. 

(( bj cted to as before. ) 


Ans. I have never known of any. 
Int. 9. Were you acquainted with the late Lucius Manlius Sar- 


gent, the elder; if so, how long did you know him before his de- 


cease ? 

Ans. I was well acquainted, from about 1823 or 1824 to the 
time of his death; it may have been later than 1824, but I knew 
him well. 

Int. 10. State what is your knowledge, if any, of Mr. Sargent in 
connection with the Massachusetts Hospital Life Insurance Com- 
pany. 

(Objected to as before. ) 


Ans. I know that he was a very intimate friend of my father; he 


considered himself a relation. and used to be in and out of this office. 


and well acquainted. 

Int. 11. Was he or not il depositor Or p liey holder in said COnMi- 
pany ¢ 
({ bye ected to as before.) 


Ans. He was. 
Int. 12. Examine the copy of policy herewith produced, 
19 marked “ B. W. W.,” and state whether it isa CcOpy of the 
original policy held by said Sargent and of the receipts in- 
dorsed therein in the books of the coOolbpany., 


(Objected to as before.) 


Ans. It appears to be a copy. 

Int. 13. Who have succeeded your father as actuaries of the com- 
pany, and how long have any of the present officers of the company 
been in othece ? 

Ans. Joseph Tilden, Francis C. Lowell, Charles G. Loring, ( reorge 
7 Bigelow, and Samuel U. Cobb: all are cde ceased except Mr. Cobb. 
who has been here only since April,'1878. The receiver, Mr. Cham- 
berlain, has been here since 1854, the secretary only since 1874; the 
previous secretaries are dead. 


Cross-examination by R. M. Morse, Jr.. Ksq., of counsel for 
complainants. 


( 'ross-int. 14 (de bene €88e }. Has it not been the custom of this othece 
whenever it has received moneys in pursuance of the provisions of 
any will to examine and inform itself of the form of such provisions 
before receiving such moneys? 

Ans. I don’t know that it has. I suppose sometimes wills have 
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been brought down to the office to show what the testator intended, 
but I can’t say it has been the general practice. 


J. INGERSOLL BOWDITCH. 
Attest: , WINSLOW WARREN 


li). S. Commissioner. 


Deposition of James C. Braman. 
Boston, Feb. 8, 1885 


Direct examination by WiiiiAM G. Russet, Ksq., for coun- 
sel for defendants. 


Int. 1. What is your name, age, residence, and occupation ; how 
long have you held your present position, and.what are its duties? 
Ans. James C. Braman; fifty-four; Newton, Mass.; secretary of 
the Massachusetts Hospital Life Insurance Company; have 
20 held it since July, 1S74. I have charge of the records of the 
: corporation—the policy records and the account books, the 
ledger and journal, and the correspondence, under the supervision 
of the actuary. 
Int. 2. What do you include in the term 


sé 


policy records?” 
(Objected to as immaterial and incompetent.) 


Ans. The annuities in trust, the annuities on lives, and the life- 
insurance policies. Policy records are copies of the policies which 
are issued, and are Pps ssc except as to the signatures. They 
are kept in s = ite volumes according to each class, and the vol- 
umes and policies in each volume are numbered consecutively ac- 
cording to date. On the back of each policy isa printed form of 
receipt for interest or income, to be signed by the parties at the time 
of receiving the amounts. 

Int. 3. Will you produce the records of the corporation, and, 


) 
} 
i 


referri os to them, will you state when the by-laws were adopted, 
and will you give to the magistrate a copy of by-law No. 8? 


(Objected to as immaterial and incompetent.) 


Ans. Feb. 11, 1825; by-law 8 is as follows: “The board of presi- 
dent and directors, by themselves, or by committees appointed by 
them out of their board, shail have the general management, con- 
trol, and direction of all the moneyed concerns and affairs of the 
corporation, more especially to decide upon the investment of the 
capital stock and of all moneys received for premiums, for the pur- 
chases of annuities, or reversionary payments, or for any other ac- 
count whatever; to open and make policies of insurance on lives 
and to prescribe the form thereof, and the requisitions preparatory 
to making such insurances; to grant every species and description 
of annuities under all the variety of contingencies under which the 
same are granted in other countries; to make contracts for rever- 
sionary payments, and generally to do any and everything not re- 
pugnant to the conditions of the acts of incorporation or the laws 
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of the land which they deem fit and proper to carry into effect the 
powers granted by the acts of mag 

int. 4. Will you, referring to the records of the — ition, state 
any votes relating to the forms of policies to be issued by the com- 
pany ¢ 

(¢ bjects d to as be fore.) 
21 Ans. At a meeting of directors, Aug. 18, 1823, voted that 

the blank forms for bon: s, ob! rations, etc., as reported by 

Mr. Bowditch, be accepted and adopted, and that Mr. Bowditch and 
Mr. Hubbard be requested to have as many printed as they may 
think advisable 

Ata meeting of directors, Oct. 26, 1823, voted that the form of an 
instrument of a deferred annuity in trust, this day laid before the 
board by the actuary, be accepted as one of the forms of annuities 
which may be granted ” the company 


Ata meeting of the directors sae 7, 1825, voted that the form of 
the annuity in trust, ape his day lai before the board, containing 
a clause for the withdrawal and ie aving olf the capital at certain 


tervals, and another for the annual! accumulation of the interest, 
with a few verbal alterations from the form heretofore used, be iiC- 
ted as one of the forms of annuities which may be granted by 
the compan 

Int. D. state whethe r you have CXAMi iit d the records of the cor- 


poration and directors to ascertain whether any § action hat been taken 
In regard to the forms of policies of thi compa vy between LS? 5 and 
1875 and whether there has been any such action. 


(' yb} ected to as before.) 


Ans. | have looked through the rec is and have not discovered 
any action. 

Int. 6. Will yon produce the books in your charge containing the 
COplt > of policies issued by the COMMpalr irom 1825 LO LS7o., except 
the policies of life Insurance, and state what such books are and 


‘} 


what they purport LO contain 
{{ Ybjected to as before.) 


Ans. I produce them all—forty-seven volumes in all. Some of 
them go beyond 1875. These records contain all the contrets for 
money deposited except for the purchase of life insurance, and con- 
tain also the recel pts of the beneficiaries and parties entitled under 
them. Of these records volumes L to al. inclusive, are records of 
annuities in trust, marked “G.,” signifying General, from Dec. 15, 
1823, to Oct. 1, 1875, inclusive. Volumes | to », marked “S. F.,” 

signifying Strict Female, from Oct. 1, 1825, to November, 1882. 
22 Volumes 1 and 2, marked “8S. M.,” signify ion Strict Male, from 
Nov. 19, 1824, to Nov. 8,1882. One volume, marked “ E. G.,” 
signifying General Endowment in trust, from Nov. 1, 1823, to March, 
1876, and volume marked, “ E.8.,” signifying Endowment in trust, 
strict form, from Sept. 15, 1823, to July 1, 1856 ; one volume, marked 
“D., signifying Deferred annuity in trust, from Noy. 14, 1823, to 
do—lol 
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Sept. 12,1871; four volumes of annuities on lives, marked “G.,” 
signifying General form, from Oct. 14, 1823, to Jan. 1, 1885; one 
volume, marked “M.” signifying Male, from March 8, 1827, to July 
1, 1862; one volume, marked “F.,” signifying Female, from July 
24, 1824, to Sept. 30, 1870. 

Int. 7. Will you produce and annex to your deposition a copy of 
each of the printed forms of each of the nine classes of policies re- 
ferred to in your last answer and state how long the same have been 
in use of the company and what, if any changes have been made 
thereon and at what time? 

(Objected to as before.) 


Ans. I produce copy of printed form of annuity in trust, G., marked 
“C W. W.:” this was used from November, 1825 to 18438. and after 
that time the form produced marked ,“C, W. W.” was used to 
1875; they differ only in a few verbal alterations. I produce copy 
of form annuity in trust, S. F., marked “ D, W. W.,” which was in 
use from 1825 to 1840; the same printed form, without the interline- 
‘ations and erasures, has been used from 1840 to 1875. I produce 
copy of form annuity in trust, S. M., marked “ E, W. W.,” which 
was in use from 1825 to 1871; the same form, without the interline- 
ations and erasures, has been used from 1871 to 1875. I produce copy 
of form of endowment in trust, E. G., marked “ F, W. W.,” which 
has been used from 1828 to 1875. I produce copy of form E.8., 
strict endowment in trust, marked “G, W. W.,” which has been used 
from 1825 to 1875. I produce copy of form D., deferred annuity in 
trust, marked “H, W. W.,” which has been used from 1823 to 1875. 
| produce copy of form G., annuity of lives, marked “I, W. W.;” same 
form has been used from 1825 to 1875, except that during a portion 
of the period the form used had printed therein the clause which 
is here erased. | produce COpy of form from volume marked se a.” 

annuity on life, marked “ K, W. W.,” and one form from vol- 
23 ume marked “ F.,” which is marked “ L, W. W.;” these have 
both been in use from 1827 to present time. 

Int. 8. State whether any forms of contracts or policies or acknowl- 
edgment of moneys deposited with the company appear among the 
records or papers of the company other than those you have now 
produced and of which you have given copies. 


(¢ bjected to as before.) 


Ans. I believe there are none. 

Int. 9. State whether you have ever seen or known of any con- 
tract or policy issued by the company for the repayment of moneys 
deposited otherwise than at the expiration of a fixed period of time, 
or at the termination of some life or lives, or without the printed 
clause at the end of the forms produced, “ extract from the article 
on annuities in trust, referred to above,” down to 1875. 


(Objected to as before.) 


Ans. I have not. 
Int. 10. State the amount of deposits in round numbers in the 


THE MASSACHUSETTS HOSPITAI 


Massachusetts Hospital Life Insurance Co 


1864, 1867, 1869, 1882. 


Ans. ] 


$15.400.000. 
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Cross-int. 15 (de bene esse). Is it any part of your duty to receive 
the deposits or make the contracts regarding them ? 

Ans. I have no part in making the contracts. I might receive 
the deposits under superior direction. I generally write out a memo- 
randum of what the depositor wishes, and hand it to the receiver, 
whose duties are those of cashier. This memorandum indicates what 
the depositor wishes to be put into the policy, and, if the actuary ap- 
proves, it is hunded ce the rec iver LO vO In. 
JAMES C. BRAMAN. 
Attest: WINSLOW WARREN, 


/ ei f OMMiSssiONne . 


OF Deposition of Hi ary P. ( hambe rlain. 
B STON, ke bh. 5, 1883. 


Direct examination by WiILiLiAM G. Russet, Esq., of counsel 
for defendants : 


Int. 1. What is’ your name, age, residence, and occupation; how 
long have you been engaged in the Massachusetts Hospital Life 
Insurance Company, and in what capacity’? 

Ans. Henry P. Chamberlain; fifty-seven; Boston, Mass.; receiver 
of Massachusetts Hospital Life Insurance Company; came here in 
1854, and was clerk to January, 1865, and have been receiver since. 

Int. 2. What are your duties as receiver ? 


Ans. I receive all moneys and pay out and fill all checks, and 


make all the original entries, enter all the mortgages as original 
entries and also loans on stock, and make up annual accounts and 
statements to directors. 

Int. 3. Are you familiar with the business and with the books of 
the company as the same have been kept since 1854? 

Ans. Yes, sir; and they have been kept in same way ever since. 

Int. 4. State what books are and have been kept by the company 
since you were receiver showing the contracts and terms in which 
deposits are received by it and whether the same are now produced 
before you. 

(Objected to.) 


Ans. There are books containing policies and contracts classified 
as follows: G.,S. F.,S. M., D., E. G.; these are all entitled annu- 
ities in trust; then there are lifeannuities, G., S. F., and S. M., and 
endowment general, E. G., and endowment strict, E.S. The books 
are all here. 

Int. 5. State whether in the course of the business of the com- 
pany all sums left on deposit in payment of annuities or on which 
income or interest is to be paid and the principal finally repaid are 
entered in these books and have been so since you were receiver. 

Ans. Yes, sir. 

Int.6. Are you or not familiar with the forms of policies and con- 
tracts issued by the company since you have been in its service? 


(Objected to.) 
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26 Ans. I am. 
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int. i. Kxamine Exhibit A. annexed LO deposition of a: 


Ingersoll Bowditch, and state whether you | 
contract or policy issued by the company wh 


deposited was to he repaid in) which there 


printed clause shown in such exhibit enti 
article on annuities in trust,” referred to ab 


-_ | . 
(Objected to.) 


Int. 8. State whether you have ever kno 


contract in which the principal SUIT] Wiis Day 
the ¢ x piration of a fixed term of vears or at the termination of a 
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[next], the same rate of interest on said principal sum as the said 
company shall actually make and receive upon their capital stock 
paid in, and the other property in their possession, including real 
state, stocks of the United States, bank or other stock, notes, bonds, 
and mortgages, after deducting all necessary expenses and charges 
(excepting office rent and the salaries of the company’s officers and 
servants) and all actual losses, by bad debts or otherwise, not arising 
from the actual fault of the company or their servants, and also 
half of one per centum per annum for the expenses of their office 
and the labor, trouble, and responsibility of investing, taking care 
of, and managing said trust property; the said principal sum re- 
ceived of said executor to be invested and managed and the amount 
of the income thereof to be estimated, ascertained, and determined 
by the directors of said company in the way and manner provided 
in the extract from the article on annuities in trust printed at the 
bottom ; interest to commence Ft bruary 9 9, 1870 
28 [And the said company do further promise and agree that 
in case the said should be living at the expiration 
of years from the date of this instrument shall have 
the right to withdraw the principal sum thus deposited, giving the 
company notice of such intention at least months before that 
time; and the said company also shall have the right to pay off 
the same, giving the like notice to the said . If no such 
notice should be given the deposit is to remain during another term 
of years (if the said —— so long live), and this right of 
withdrawing or paying off the principal sum shall be re newed at 
intervals of years as long as this trust shall continue. In case 
the principal sum should be thus withdrawn the payment is to be 
made by the company in the manner mentioned below, aud with 
the deductions as herein mentioned. 
lt is also agreed that the said ——~ —— shall have liberty to have 
one or more of said annual payments added to said principal sum 
(in order to increase said principal sum), giving the company notice 
of such it ow at least sixty days before the annual time of pay- 
ing sald inter t. | 
And the s: aid company, for the consideration aforesaid, further 
promise and agree t@ and with the said executor and his successors 
|executors and administrators] that in sixty days after the decease 
of the said Letitia |(if not previously withdrawn or paid off )] they 
will assign, transfer, and pay the amount of the aforesaid principal 
sum (or such part thereof as shall not have been lost, by bad debts 
or otherwise, without the actual fault of said company or their serv- 
sana) and all interest then due thereon at the time of her death, in 
real estate, stocks, notes, bonds, and mortgages belonging to said 
company, all, any, or either of them, at the pleasure and discretion 
of the directors, at the prices at which the same, respectively, shall 
stand charged in the books of the company at the decease of said 
Letitia, in the way and manner provided in said extract from said 
article, to said Horace Binney Sarg: nt, executor as aforesaid, or to his 
successor in said office, to be paid over to the children of the said Lucius 
M. Sargent, Junior, deceased, share and share alike. 
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Such payment to the said executor OT hi 18 successor to he in full discharae 
of said COMNLPANY, which 18 mn no event tn 7 resp yn sible for thr subseque ni 
appropriation of the WiLOTI US Si pard. 

|STAMP. | 

in witness whereof the said Massachusetts Hospital Life Insurance 

Company have, by their actuary and secretary, duly em- 
yay powered for this purpose, signed and delivered this contract 


this ninth day ') Octobe rr. O18 thor - ind elght hundred and 


G. I. BIGELOW, Actuar 
CYRUS hk. HALE, Secretary. 
hy fract Uitte bine Articli Cit Annuities } j [ ; id ferred if) A hove. 


Memo 


RANDUM.--Lhis “ Extract from the article on annuities in 
trust’ and the indorsements on this Exhibit A, being already in 
! 
: 


. > — . . ' , . 
pri L Ol prior so, 0, and i ol this recort are not hie re ‘eprint cd. rel- 
, ° ' . ~- — 
erence therefor being made to said pages vo, 0 ind 7. 
oe a fe 
' ; 
a ae 
Annuity in trus 
No. 2279. Gy.) 


The Massachusetts Hospital Life Insurance Company, in consid- 
eration of the principal sum of * five thousand dollars and cents, 
received bv them of Lucius M. Sargent, of Roxbury, in the State of 
Massachusetts, in trust as hereafter mentioned, the receipt whereof Is 
hereby acknow!edged, do hereby promise and agree to and with the 
said Lucius, his executors and administrators, that the said company 
shall and will invest the same in bank or other stock, or in real es- 
tate, or place the same out at interest on mo) (gage or other security 
at the discretion of the directors, and that the said company shall 
and will yearly and every year during the natural life of said Lu- 
cius M. Sargent, of Roxbury, in the State of Massachusetts, pay or 
cause to be paid to the said Lucius, in yearly payments, on the first 
days of January in each and every year during the natural life of 
the said Lucius (unless withdrawn, paid off, or added to the princei- 
pal sum as provided below), the first payment to be made on the 
first day of January next, the same rate of interest on said princl- 
pal sum as the said company shall actually make and receive upon 
their capital stock paid in and the other property in their posses- 
sion, including real estate, stocks of the United States, bank or other 
stock, notes, bonds, and mortgages, after deducting all necessary ex- 
penses and charges (excepting office rent and the salaries of the 
company’s officers and servants), and all actual losses, by bad debts 
or otherwise, not arising from the actual fault of the company or 
their servants, and also half of one per centum per annum for the 
expenses of their office, and the labour, trouble, and responsibility 


* The written parts of this exhibit ure printed in italics. 


te) ER a 
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of investing, taking care of, and managing said trust property ; the 
said principal sum received of said Lucius to be invested 
30) and managed and the amount of the income thereof to be 
estimated ascertained, and determined by the directors of 
said company in the way and manner provided in the extract from 
the article on annuities in trust printed at the bottom; interest to 
commence May 18, 184°. 

And the said company do further promise and agree that in case 
the said Lucius should be living at the expiration of five years from 
the date of this instrument he shall have the right to withdraw the 
principal sum thus deposited, giving the company notice of such in- 
tention at least siz months before thattime; and the said company 
also shall have the right to pay off the same, giving the like notice 
to the said Lucius. If no such notice should be given the deposit 
is to remnain during another term of five years (if the said Lucius so 
long live), and this right of withdrawing or paying off the princi- 
pal sum shall be renewed at intervals of five years as long as this 
trust shall continue. In case the principal sum should be thus 
‘withdrawn the payment is to be made by the company in the man- 
ner mentioned below, and with the deductions as herein mentioned. 

[t is also agreed that the said Lucius shall have liberty to have 
one or more of said annual payments added to said principal sum 
(in order to increase said principal sum), giving the company notice 
of such intention at least sixty days before the annual time of pay- 
ing said interest. 

And the said company, for the consideration aforesaid, further 
promise and agree to and and with the said Lucius M. Sargent, his 
executors and. administrators, that in jsixty days after the decease of 
the said Lucivs (if not previously withdrawn or paid off) they will 
assign, transfer, and pay the amount of the aforesaid principal sum 
(or such part thereof as shall not have been lost, by bad debts or 
otherwise, without the actual fault of said company or their serv- 
ants) and all interest then due thereon at the time of his death, in 
real estate, stocks, notes, bonds, and mortgages belonging to said 
company, all, any, or either of them, at the pleasure and discretion 
of the directors, at the prices at which the same, respectively, shall 
stand charged in the books of the company at the decease of said 
Tncius, in the way and manner provided in said extract from said 
article, to his son, Horace Binney Sargent, his executors or administra- 
tors. 

In witness whereof the said Massachasetts Hospital Life Insur- 
ance Company have, by their actuary and secretary, duly empow- 
ered for this purpose, signed and delivered thiscontractthis eighteenth 
day of March, one thousand eight hundred and forty-three. 

JOSEPH TILDEN, Actuary. 

MOSES L. HA LE, secretary. 

31 Lxtract from the Article on Annuities in Trust Referred to Above. 

MemoraAnpuM.—This “ Extract from the article.on annuities in 
trust,” being already in print on pages 5 and 6 of this record, is not 
here reprinted, reference therefor being made to said page 5 and 6. 


J.G.58., Clerk. 
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Indorsed as follows: 

|, the subscriber, acknowledge to have received of the Massa- 

chusetts ce tal Life Insurance Company the successive payments 

of this annuity, at the times and in the s ums expressed against the 


signature +: oa ctively, for which duplicat receipts have been given 


on the policy and on the record. 
2 Wh When paid \ Signatures. 
44 
| Jan. 1, 1844/7 » 18440 171.78 L. M. Sargent 
2 Ja |, 1IS45/ 1, [S845 7 27S) LL. M. Sargent 
3 id 1. 846/ 13.1846 7 250 lL. M. Sargent 
ai, | 1847.) r IR47 Ty A) iL, m.& nt 
5b Ja |, [S48 ./ S48 7 250 LL. M. Saraent 

} Jf |. 1848 » OOO 

] j ltols M LS48, ¢ 92 59 

SOD? 5O 


b STON, March 18, 
Received of the Massachusetts Hosp ital | 
fiw thousand and fifty- {wo doll; ils ana . 


1548. 
fe Insurance Company 
n full for all demands 


J cents 1 


for principal sum, interest, and reserv 


In witness whereof this receipt and a duplica 


signed on the original and on the 


Le thereof have 
recor l. 


dd interest on this policy. 


been 


$5,052.59. 
L. M. SARGENT, 
HOR. BINNEY SARGENT. 
Attest: SAMUEL WHITE. 
April 1, 1848.—The original policy produced, cancelled. 
HENRY CODMAN, Committee. 


, sf 


trust. 


U. 
Annuity in 


The Massachusetts Hospital Life Insurance Company, in consid- 
eration of the principal sum of —— dollars and — cents, received by 
them of —-, in the State .In trust as hereafter men- 
tioned, the receipt whereof is hereby acknow ledged, do hereby protm- 
ise and agree to and with the said ——, executors and admin- 
istrators, that the said company shall and will invest the same in 
bank or other stock or in real estate or place the same out at interest 
On mortgage or othe Fr Sec urity, at the discretion of the directors, and 


of 


that the said a shall and will yearly and every year during 
the natural life o ,of ——, in the State of , pay or 
cause to be paid ‘0 the said ——- ———, in ——— yearly payments, on 
the first days of January, —-, in each and every year during the 


natural life of the said —— (unless withdrawn, paid off, or 
added to the principal sum as provided below), the first payment to 


4—151 


sally: wc 
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be made on the first day of next, the same rate of interest on 
said principal sum as the said company shall actually make and re- 
ceive upon their capital stock paid in, and the other property in 
their possession, including real estate, stocks of the United States, 
bank or other stock, notes, bonds, and mortgages, after deducting all 
necessary expenses and charges (excepting office rentand the salaries 
of the company’s officers and servants) and all actual losses, by bad 
debts or otherwise, not arising from the actual fault of the company 
or their servants, and also half of one per centuim per annum for the 
expenses of their office and the labour, trouble, and responsibility of 
investing, taking care of, and managing said trust property ; the said 
principal sum received of said ——- —— to be invested and managed 
and the amount of the income thereof to be estimated, ascertained, 
and determined by the directors of the said company in the way and 
manner provided in the extract from the article on annuities in trust 
printed at the bottom ; interest to commence , 18—. 

And the said company do further promise and agree that in case the 
said -should be living at the expiration of years from 
the date of this instrument shall have the right to withdraw the prin- 

cipal sum thus deposited, giving the company notice of such in- 
Oo tention at least sixty days before that time; and the said com- 

pany also shall have the right to pay off the same, giving the 
like notice to the saic [f no such notice should be given 
the deposit is to remain during another term of Gf the said 
so long live),and thisrightof withdrawing or paying off the 
principal sum shall be renewed at intervals of years so long as 
this trust shall continue. In case the principal sum shall be thus 
withdrawn the payment is to be made by the company in the man- 
ner mentioned below and with the deductions as herein men- 
tioned. . 

It is also agreed that the said —— shall have liberty to have 
one or more of said annual payments added to said principal sum 
(in order to increase said principal sum), giving the company notice 
or such intention at least thirty davs before the annual time of pay- 
ing said interest. 

And the said company, for the. consideration aforesaid, further 
promise and agree to and with the said ——, executors and 
administrators, that in sixty days after the decease of the said 
(if not previously withdrawn or paid off) ther will assign, trans- 
fer, and pay the amount of the aforesaid principal sum (or such part 
thereof as shall not have been lost, by bad debts or otherwise, without 
the actual fault of said company or their servants) and all interest then 
due thereon at the time of — death, in real estate, stocks, notes, 
bonds, and mortgages belonging to said company, all, any, or either 
of them, at the pleasure and discretion of the directors, ai the prices 
at which the same, respectively, shall stand charged on the books of 
the company at the decease of said in the way and man- 
ner provided in said extract from said article to 

In witness whereof the said Massachusetts Hospital Life Insur- 
ance Company have, by their actuary and secretary, duly empow- 


A 25; 
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ered for this purpose, signed and delivered this contract this — day 
of ——, one thousand eight hundred and twenty —. 
——, Actuary. 


. eecre tary. 


Kxtract from the A rticle On Annuitli 2 in Tr Ist Ri fi rred lo Al OVE. 


MemoranpuM.—This “ Extract from the article on annuities in 
trust,” being already in print in pages 5 and 6of this record, is not 
here reprinted, reference therefor being made to said pages o and 6. 


mi . , 
«) ( . VW. \\ ° 
Annuity in Trust 
No, —. 
The Massachusetts Hospital Life Insurance Company, in consid- 
eration of the principal sunl-— dollars il) —« COLt{s, recelved bv 
them of —— ——, in the State of in trust as hereafter men- 


tioned, the recelp it whereof is here ‘by acknowledged, do hereby pron: 
——, executors and admin- 


ise and agree to and with the said 
istrators, that the said coumany shall and will invest the same In 
bank or other ns in real estate or place the same out at Inter- 
est on mortgage or other security, at the discretion of the directors 

and that the ade —— shall and will yearly and every year 
» pay or 


during the natural life of ————, in the State of 
cause to be paid LO the sald —eme oes J) Vi arly payin his, on 
the first days of January, , in each and ev ry year during the 
natural life of the said —— (unless withdrawn, paid off, or 
added to the principal sum as provided below), thy lirst payment to 


be made on the first day of —— next. the same rate of interest on 
y make and 


0 
said ope" um as the said company shall actual! 
receive upon their capit il stock paid in, and the other property in 
their salamuilien, including real estate, stocks of the United States, 
bal or other stock, notes, bonds, and mortgages, after deducting 
all necessary expenses and charges (excepting office rent and 
company's otheers and Servants) and all actual 


: 


the salary of th 

} } } } 

losses. DY nad de 

the company or their servants, and also half of one per centum per 
. , } : } 

annuum for the e xXpe nses of their othee, and the labor, trouble, and 

responsibility of investing, taking care of, and Managing said trust 


e+ 
bts or otherwise. not arisin g Lem the actual fault of 


property the said principal Sulu received 0 said — —— _ [0 be 
invested and managed, and the amount of the income thereof to be 
estimated, ascertained, and determined by the directors of said com- 
pany in the way and manner provided in the extract from the 
article on annuities in trust printed at the bottom ; interest to com- 
mence —, 1S—. 

And the said company do further promise and agree that, In case 
the said —— —— should be living at the expiration of years 
irom the date of this instrument, shall have the right LO with- 
draw the principal sum thus deposited, giving the company notice 
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of such intention at least months before that time; and the 
said company also shall have the right to pay off the same, giving 
the like notice to the said ——. Ifno such notice should be 

giv en the deposit is to remain during another term of 
oO years (if the said so long live), and this right of 

inte or paying off the principal sum shall be re- 
newed at intervals of — vears as long as this trust shall continue. 
In case the principal sum should be thus withdrawn the payment 
is to be made by the company in the manner mentioned below and 
with the deductions as herein mentioned. 

It is also agreed that the said —— shail have liberty to have 
one or more of said annual payments added to said principal sum 
._ (in order to increase said principal sum), giving the company notice 
of such intention at least sixty days before the annual time of pay- 
ing said interest. 

And thesaid company, for the consideration aforesaid, further prom- 
ise and agree to and with the said ——- ——, exec ators and adminis- 
trators, that in sixty days after the decease of the said —— (if 
not previously withdrawn or paid of) they will assign, transfer, and 
pay the amount of the aforesaid prince - J sum (or such part thereof 
as shall not have been lost, by bad debts or otherwise, without the 
actual fault of said company or their servants) and all interest then 
due thereon at the time of — death, in real estate, stocks, notes, 
bonds, and mortgages belonging to said company,all, any, or either 
of them, at the pleasure and discretion of the directors, at the prices 
at which the same, respectively, shall stand charged in the books of 
the company at the decease of the said ,in the way and 
manner provided in said extract from said article to 

In witness whereof the said Massachusetts Hospit: al Life Insurance 
Company have, by their actuary and secretary, duly empowered for 
this purpose, signed and delivered this contract this — day of 
one thousand eight hundred and —. 


— —, Actuary. 


, Secretary. 


Extract From the Article On Annuitie § in Trust Re ferred to Above. 


MrmMorANDUM.—This “Extract from the article on annuities in 
trust,’ being already in print on pages 5 and 6 of this record, is not 
here reprinted, reference therefor being made to said pages 5 and 6. 

J. G.S., Clerk. 
A. we 


- Annuity in trust. 
No. —. (S. F.) 


The Massachusetts Hospital Life Insurance Company, in con- 
sideration of the principal sum of dollars *fand — 

36 cents], received by them of , in the State of ——-, 
in trust as hereafter mentioned, ithe receipt whereo! | is hereby 


* p arts eras ry are enclosed in br: on ts, ie [ ri 
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acknowledged, do hereby promise and agree to and with the said —— 
—— executors and administrators, that the said company shall and 
will invest the same in bank or other stock or in real estate or place 
the same out at interest on mortgage or other security, at the dis- 
cretion of the directors, and that the said company shall and will 
yearly and every year during the natural life of ——, in the 
State of , pay or cause to be paid to the said —— ——, in — 
| yearly | payments on the [first] days of | January] ——, in each 
and every year, during the natural life of the said —— —— (upon 
her separate order and receipt, to be dated on or subsequent to the 
several days on which the said several payments shall fall due, for 
her separate use, free from all debts, control, or interference of any 
husband she now has or may hereafter have, which annuity and 
principal sum are both hereby declared to be inalienable by the re- 
spective grantees thereof), the first payment to be made on the [first] 
day of —— next, the same rate of interest on said principal sum as 
the said company shall actually make and ree oreo upon their capital 
stock paid in, and the other property in their possession, including 
real estate, stocks of the United States, bank or other stock, notes, 
bonds, and mortgages, after deducting al] hecessary expenses and 
charges (excepting office rent and the salaries of the company’s 
officers and servants)and all actual losses, by bad debts or otherwise, 
not arising from the actual fault of the company or their servants, 
and also half of one per centum per annum for the expenses of their 
office and the labor, trouble, and responsibility of investing, taking 
care of and managing said trust property ; the said principal sum 
received of said —— tO be invested and managed and the 
amount of the income thereof to be estimated, ascertained, and de- 
termined by the directors of said company in the way and manner 
provided in the extract from the article on annuities in trust printed 
at the bottom. 
Interest to commence —_——, 1S—. | 


And the said company, for the consideration aforesaid, furtne: 
promise and agree to and with the said ——- —— executors and ad- 


ministrators, that in sixty days after pro f of the decease of the said 
—— —— they will assign, transfer,and pay th amount of the afore- 


sald p rineipal sum (or such part thereof assha thave been lost, by 
bad debts or otherwise, without the actual! fault of said company or 
their se rvants) an d all interrst then due thereon at the time of —— 
death, in real estate, stocks, notes, bonds, and mortgages belonging 

to said company, all, any, or either of them, at the pleasure 
Ob and discretion of the directors, at the prices at which the 


same, respectively, shall stand charged in the books of the 
company at the decease of said —— ——, in the way and manner 
provid d nn said extract from sald arti le. to — — 
ln witness whereof the said Massacliusetts Hospital Life Insur- 
ance Company have, by their actuary and secretary, duly empow- 
ered for this purpose, signed and delivered this contract this — day 
of ——, one thousand eight hundred and - 
: — ——., Actuary. 


— ——,, secretary. 
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Extract from the Article On Annu 5 un Trust Referred to Above. 


Mr MORANDUM.— This “ Extract from the article on annuities in 
trust,” being already in print on pages « 5 and 6 of this record, is not 
here re print ed, reference therefor be Ing made to said pages D and 6. 

J. G. S., Clerk. 


cE. W. W. 
Annuity in trust. 
No. acme (S. M.) 
The Massachusetts Hospital Life Insurance Company, In consid- 


eration of the principal sum of dollars *!and —— cents], re- 
ceived by them of —— ——-, In the State of ,in trust as here- 
after mentioned, the receipt rete is hereby acknowledged, do 
hereby promise and agree to and with the said , executors 
and administrators, that the said company shall and will invest the 
same in bank or other stock or in real — or place the same out 
at interest on mortgage or other security, at the discretion of the di- 
rectors, and that the said company shall and will yearly and every 
year during the natural life of ——- ——, in the State of ,pay or 
cause to be paid Lo the said —— ——, in [ yearly ] payments on 
the [first] days of [January ] —— in each and every year during the 
natural life of the said —— (upon —— separate order and re- 
ceipt, to be dated on or subsequent to the several days on which the 
said several payments shall fall due which annuity and principal 
sum are both hereby declared to be inalienable by the respective 
grantees thereof, and not subject to their debts or control), the first 
payment to be made on the first day of next, the same rate of 

interest on said principal sum as the said company shall ac- 
38 tually make and receive upon their capital stock paid in, and 

the other property in their possession, including real estate, 
stocks of the United States, bank or other stock, notes, bonds, and 
mortgages, after deducting all necessary expenses and charges (ex- 
cepting office rent and the salaries of the company’s officers and 
servants) and all actual losses, by bad debts or otherwise, not arising 
from the actual fault of the company or their servants, and also half 
of one per centum per annum for the expenses of their office and 
the labor, trouble, and responsibility of investing, taking care of, and 
managing said trust property; the said principal sum received of 
said —— to be invested and managed and the amount of the 
income thereof to be estim: ite d, ascertained, and determined by the 
directors of said company in the way and manner provided in the 
extract from the article on annuities in trust printed at the bottom. 

[Interest to commence , 18—. 

And the said company, for the consideration aforesaid, further 
promise and agree to and with the said —— ——-, executors and 
administrators, that in sixty days after proof of the decease of the 
—— they will assign, transfer,and pay the amount of the 


sald 


* Parts erased are enclosed in brackets, thus [ ]. 
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aforesaid principal sum (or such part thereof as shall not have been 
lost, by bad debts or other wise, without the actual! fault of said com- 
pany or their servants) and all interest then due thereon at the time 
of death, in real estate, stocks, notes, bonds, and mortgages 
belonging to said company, all, any, OF ¢ ither of thi m, at the pl iS- 
ure and discretion of the directors, at the prices at which the same, 
re spectively shall stand charged in the books of the company at the 


} 


decease of said —— ——. 1n the way and manner provided in said 


extract from said article, to —— ——. 

In witness whereof the said Massachusetts Hospital Life Insurance 
Company have, bv their actuary and secretary, duly empowered for 
this purpose, signed and delivered this contract this — day of — 
one thousand eight hundred and —— 


* 


—_ ——_— Ne i tary. 


kertract from thre Articls Oli Aj nurties mn Tr of PP te rred tn Above 


MrmMorANDUM.—This “ Extract from the article on annuities in 
trust, being already 1) print On pages ) and 6 of this record, is not 
here reprinted, reference therefor being made to said pages 5 and 6. 


! f 


Na (x. . (ib 


39 Yr. W. W. 
Endowment in trust. 
No. —. (i. G.) 
The Massachusetts Hospital Life Insurance Company, in consid- 
eration of —— dollars, received of —— ——, of , in the State 


of in trust as hereafter mentioned, the receipt whereof is 
hereby acknowledged, do promise and agree to and with the said 
, executors and administrators, that said company shall 
and will invest said principal sum in bank or other stock or in rea! 
estate or place and keep the same out at interest on mortgage or 
other security, at the discretion of the directors, and that they shall 
and will allow the same income or rate of interest thereon as they 
shall actually make and receive upon their capital stock paid In, and 
the other property in their possession, including real estate, stocks, 
notes, bonds, and mortgages, after deducting necessary expenses and 
charges (excepting oftice rent and the salaries of the company’s officers 
and servanis) and all actual losses, by bad debts or otherwise, not 
arising from the actual fault of the company or their servants; also 
one-half of one per cent. per annum for the expenses of the office and 
the labour, trouble, and responsibility of investing, taking care of, 
and managing said trust property; the said principal sum received 
of said to be invested and managed and the amount of 
the interest and income thereof to be estimated, ascertained, and de- 
termined by the directors of said company in the way and manner 
provided in the extract from the article on annuities in trust printed 
at the bottom. 

And the said company do further promise and agree to and with 
the said , executors and administrators, that they will 


ee eee 


2 GEORGE AMORY SARGENT ET AL. VS. 


cause the income and interest of said principal sum to be computed 
from the — day of next following the date of this instrument, 
up to the thirty-first day a December next ensuing, and the amount 
thereof to be ascertained and determined in manner aforesaid and 
to be added to the aed principal sum, which total shall constitue a 
new capital, to bear such interest as aforesaid the year next ensuing, 
ind. that the said company will, on the last dav of that same year, 


and of each and every succeeding year _ attain 
the age Oil = Yea;s, i he so long live, cause the income and interest 
of the capital for the year last preceding conidia of said principal 


sum and the aeccumt! a tion of interest thereon). to be ascertained as 
afore said and Ad ide d LO s ald capital, 1 1. constitute a Dew capita! 


40) for the year next ensuing, meaning to allow compound in- 

terest at the rate aforesaid upon the said principal sum until 
the said —— shall attain the age of —— years, if he so long shall 
live; and that upon — - attaining the age of ——, which will be on 
the — day of ——, one thot oa eight hundred and ——, the said 


company shall and will immediately assign, transfer, and pay to 
—— the whole capital, consisting of said principal sum 


said 
(or so much thereof as shall not have been lost, by bad debts or 
otherwise, without the actual fault of said company) and the interest 
accumulated thereon, ascert: ree and added thereto as aforesaid, 
and also the interest which may then have accrued for any portion 
of a year, in real estate, stocks. notes, bomals, or Inortgages belonging 
to said company, any or either of them, at the prices the same, re- 
spectively, shall stand charged in the books of the company, and in 
such of them or such proportions of them as the directors shall 
think just and equitable; and if the said should die 


before attaining the age of —— years then and in that case the 
said company shall and will, in sixty days after notice thereof, pay 
in like property, at prices and in proportions to be ascerts ained as 


aforesaid, the whole of said principal sum (or so much thereof as 
shall not have been lost, by bad debts or otherwise, without the 
actual fault of the company), and the interest ther accumulated 
thereon, ascertained and computed as aforesaid, up to the time of 
the death of the said —— ,to-—— 

In witness whereof the said Massac :huse tts Hospital Life Insur- 
ance Company have, by their actuary and secretary, duly empow- 
ered for this purpose, signed and delivered this contract this — day 
of mes, ©1306 thousand elght hundred and twenty ne, 


——, Actuary. 


, mecre tary. 


Extract from the Article on Annuities in Trust Referred to Above.. 


MrmMoranpuM.—This “ Extract from the article on annuities in 
trust,” being already in print on pages 5 and 6 of this record, is not 
here reprinted, reference therefor being made to said pages 5 and 6. 

J. G.S., Clerk. 


THE MASSACHUSETTS HOSPITAL LIFE INs. CO. ET AL., &¢. Bs) 
he me 


Endowment in trust. 
— (E. 8.) 


The Massachusetts Hospital Life Insurance Company, in con- 


side ration of dollars, recelved of —— . of : in 
4] the State of ——, in trust as hereinafter mentioned, the re- 
ceipt whereof is hereby acknowledged, do promise and agree 
LO and with the said —— cee CX ECCULOrS and administrators, that 


sald Colon pany shall and will invest said | rincipal sum in bank or 
other stock or in real estate, or place and ke ) the same out at inter- 
est on mortgage or other security, at the discretion of the directors, 
and that they shall and will allow the same income or rate of inter- 
est thereon as they shali actually make and receive upon their capital 
stock paid in and the other property in their possession, including 
real estate, stocks, notes, bonds, and mortgages, after deducting nec- 
essary expenses and charges (excepting office rent and the salaries 
of the coinpany's othicers and servants) and all actual losses, by bad 
debts or otherwise, not arising from the actual fault of the company 
of their servants; also one-half of one per cent. per annum for the 
expenses of the office, and the labour, trouble, and responsibility of 
investing, taking care of, and managing said trust property; the 


— 
‘ 


said principal sum received of said —— —— to be invested and 
managed and the amount of the interest and income thereof to be 


estimated, ascertained, and determined by the directors of said 
company in the way and manner provided in the extract from the 
article on annuities in trust printed at the bottom. 

And the said company do further promise and agree to and with 
the said —— , executors and administrators, that they will 
cause the income and interest of said prinecip il sum to be computed 
from the — day of next following the date of this instrument, 
up LO the thirty-first day of December next ensuing, and the amount 
thereof to be ascertained and determined in manuer aforesaid, and 
to be added to the said principal sum, which total shall constitute a 
hew capital, to bear such interest as aforesaid the year next ensuing, 
and that the said company will on the last day of that same year, 
and of each and every succeeding year, until —— shall attain 
the age of years, if he so long live, cause the income and interest 
of the capital for the year last preceding consisting of said princl- 
pal sum and the accumulation of interest thereon), to be ascertained 
as aforesaid and added to said capital, to constitute a new capital 
for the year next ensuing, meaning to allow compound interest at 
the rate aforesaid upon the said principal sum until the said 
shall attain the age of years, if he solong live; and that upon 
attaining the age of | 


years, which will be on the — day 

, one thousand eight hundred and ——, the said company 
shall and will immediately assign, transfer, and pay to said 

42 —— —— the whole capital, consisting of said principal sum 
(or so much thereof as shall Hot have been lost, by bad debts 

or otherwise, without the actual fault of said company) and the 

interest accumulated thereon, ascertained and added thereto as afore- 
o—1351 


of 
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said, and also the interest which may then have accrued for any por- 
tion of a year in real estate, stocks, notes, bonds, or mortgages 
belonging to said company, any or either of them, at the prices the 
same, respectively, shall stand charged in the books of the company, 
and in such of them or such proportions of them as the directors 
shall think just and equitable; and if the said —— should die 
| s, then and in that case the 
l. lll SIXTY ¢ ays aiter due notice thereof, 


before —— attain OF the a 
sald company shall and Wi 
pay mn like Prope rey, at price in proportions Lo be ascertained 
as aforesaid, the whole of said principal sum, or so much thereof as 
shall not have been lost, by bad debts or otherwise, without the 
actual fault of the company, and the interest then accumulated 
thereon, ascertained and computed as aforesaid, up to the time of 


~ 
me 
— 

~ 
ee 


the death of the said —— ——, to —— 
[It is further hi reby agreed and declared that this « ndowment is 
inalienable by the said ——- —— or —— guardian. 


In witness whereof the said Massachusetts Hospital Life Insur- 
ance om pany have, bv their actuary and si cretary, duly empowered 
for this purpose, signed and delivered this contract, this — day of 
——, one thousand eight hundred and twenty 


ee ne nee — i cluary. 


. . ’ — ‘ — , ore a 
Krtract rom thie Articli (jii ANnNUIiTLLeS iii rust Referred 1a Above. 


MrmMorRANDUM.—Lhis “Extract from the article on annuities in 
trust,” being already in print on pages 5 and 6 of this record, is not 
here reprinted, refi rence therefor be Ing made LO said pages 2 and b. 

oe Clerk. 


a A g 
Deferred annuity in trust. 
NO. «um, (D.) 


The Massachusetts Hospital Life Insurance Company, in consid- 
eration of ——, received of —— ——, of ——, in the State of , 
in trust as hereafter mentioned, the receipt whereof is hereby 
acknowledged, do promise and agree to and with the said 

executors and administrators, that said company shall and 
43 will invest said —— principal sum in bank or other stock 

or real estate, or place and keep the same out at interest on 
mortgage or other security, at the discretion of the directors, and 
that they shal! and will allow the same income or rate of interest 
thereon as they shall actually make and receive upon their capital 
stock paid in and the other property in their possession, including 
real estate, stocks, notes, bonds, and mortgages, after deducting nec- 
essary expenses and charges (excepting office rent and the salaries 
of the company’s officers and servants) and all actual losses, by bad 
debts or otherwise, not arising from the actual fault of the company 
or their servants; also one-half of one per cent. per annum for the 
expenses of the office and the labor, trouble, and responsibility of 
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investing, taking care of, and managing said trust property ; the 
suid principal sum —— received of said ——- —— to be invested 
and managed and the amount of the interest and income thereof 
——, to be estimated, ascertained, and determined by the directors 
of said company in the way and manner provided in the extract 
from the article on annuities in trust printed at the bottom. 

And the said company do further promi: | agree to and with 
the said —— ——, executors and administrators, that thev wi 
CuUuse the income and interest of Sil | 1) i] Sut). “ae, LO be 
com puted from the — day of —e THCXL IOLIOV O the date of this 
Instrument up to the thirty-first day of Dee r next ensuing, and 
the amount thereof to be ascertained an termined fin manner 
aforesaid and to be added to the said p. sum, -———, which 


— 
a 


i 

total shall constitute a ——, to b : is aforesaid the 
year next ensuing, and that the said compa will, on the last day 
of that same year and of each and every sue ng year, until —— 
~— shall —— —— attain the ageofl - irs, if he so long live, 
cause the Income and interest of the capital for the year last pr 

ceding (consisting of ——, said principal sum and the accumulation 
of interest thereon) to be ascertained as afor | and added to said 
capital, to constitute a capital for the vi ir tle» ensulng, Meaning to 
allow compound interest at the rate aforesaid upon the said —— 
principal sum, until the said —— —— s| tain the age of —— 
years, 1f —— so long live, which will be ont! day of ——, one 


thousand eight hundred and —— 
| that fr tl id | the ‘or ; 
And that from and after the said {——— the aforesaid 


‘ 

" ve | ] 1] hy - :} te | +] . | | 
priti pal SuiIm. WItLH all Lhe the accumula iis nereon to tuat tiling 
} . : ‘ . ‘ | ’ . . " " ; : >. " t " } i} | 
shall constitute a new capital for an innul ist. and shall be 


, ° , 


and continue invested. and the income and interes Liiereol s§ 


, 
computed and ascertained in thi mand ibove mentioned, 
4 and after deducting the necessar irges, expenses, and 
losses, and half per cent. ior trouble \responsivlilty, ete... as 


above provided, the residue thereof shall by said company be paid 


; , . ‘i ) ) 
to the said —— —— yearly during - natural life in —— equal 
‘ : a , " ' , - : : all ' ; 
payed S O01} thre —  da€avVvs ol —— IN eac! ind every year aduring the 
-s% | is ; t | Fy _ gay f . . on é* ’ 
MavVUTai LIC OL WC SAW —_ —_—— Lot - Separate order ana 
| | | I ’ . sal ‘¥ . , ’ : 2 | ’ \ . —_— - 7 
POCOI Pt, lo be Gdayed On Ol subsequent tO Lhe severai Gays On whoich 
U sald s tT re aii i} } 2eornarat 1c iret 
' it ct ita ‘ Vé Lact pat Lilt LiL Silcil hal i | ; Li eit isc. | 


. } ' ; . : 
from the debts, control, or interference of any h isband sue NOW 


i . a } — i } 
has or Wiay hereafter have. willch ana we priti- 
;' et ) re 
cipal SUT! are he reby declared tO voe nailel y tpne respective 
. . * . . . . . 
vrantees thereof), the first pavment Lo ve ! ie on the — day ol 
nee , 2 al oe ' 

—, one thousand eight hundred and 
} } ee ' . | . ¢ y° aid Tanti . 
And Lue SaAalIG COoMpaNHnyv, tor the consid 1 aforesaid, turthnel 


promise and agree to and with the said xecutors and admin- 
istrators, that in sixty days after tlie decease of the said —— —— 
they will assign, transfer, and pay the amount of the aforesaid new 
capital (or such part thereof as shall not hav been lost, by bad debts 
or otherwise, without the actual fault of said company or their serv- 
ants) and all interest then due thereon at the time of —— death 
in real estate, stocks, notes, bonds, and mortgages belonging to said 
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company, all, any, or either of them, at the pleasure and discretion 
of the directors, at the prices at which —— the same, respectively, 
shall stand charged in the books of the company at the decease of 
said in the way and manner provided in said extract 
from said article to | 

In witness whereof the said Massachusetts Hospital Life Insurance 
Company have, by their actuary and secretary, duly empowered for 
this purpose, slg d and delivered this contract this — day of , 
one thousand eight hundred and twenty—. 


. 


a ence Om 


— ——, Actuary. 


, Secre tary. 
Extract from thre Artiel Oli Ann ities an Trust Ri Z rred to Above. 


MEMORANDUM.—This “ Extract from the article on annuities in 
trust,” being already in print on pages 5 and 6 of this record, is not 
here reprin ed, reference therefor pelng made LO sald pages 5 and f). 

J. G. S., Clerk. 


No. —. Annuity. (G.) 

The Massachusetts Hospital Life Insurance Company, in consid- 
eration of —— dollars — cents to them in hand paid by aa, 
of ——, in the State of ——, for the purchase of an annuity on the 
life of of ——, in the State of ——, the same being pro- 
vided by the —— -—— for the said —— , do her by promise 
and agree LO and with the said ——— ee COX ECCULOrS., administrators, 
or assigns, that they will yearly and every year during the natural 
life of the said ——- ——, pay or caused to be paid, on demand, at 
their office in Boston, to the said —— —— the sum of —— dollars, 
1n payinents, on the — days of —— in each and every year 
during the natural life of the said —— ——, the first payinent LO 
be made on the —— next; land the said company do, moreover, 


promise and agree to pay to said ——- ——, executors, or adminis- 


trators, a proportionable part of the annuity or yearly Suri Or 
dollars from such of tne said days as shall happen next before the 
day of the death of the above-named —— —— to the day of 
death, within thirty days next after thirty of —— death ]. 
And it is understood and agreed that this annuity is granted upon 
the declaration signed by the said ——- —— and deposited with the 


company, stating that the said ——- —— was born on the — day of 
, one thousand — hundred and —, and that if the said decla- 
ration is not true, then these pre sents shal] be void and the said 
consideration shall be retain d by the sald company to the ir use, 
In witness whereof the said Massachusetts Hospital Life Insur- 
ance Company have, by their actuary and secretary, duly empow- 
ered for this purpose, signed and delivered this contract this — day 
of , one thousand eight hundred and ——. : 
— ——_, Actuary. 


’ — . 
; Secretary. ‘ 


* Part enclosed in brackets [] is erased. 
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No. —. Annuity. (M ) 


The Massachusetts Hospital Life Insurance Company, in consid- 
eration of —— dollars — cents to them in hand paid by 
of ——, in the State of ——, for the purchase of an annuity on the 


een csnemanciteenencenttatn 


life of ——, of ——, in the State of ——-, the same being pro- 
vided by the said —— —— for the said —— - — . which annuity 
is hereby declared to be inalienable by ——, do hereby promise 


and agree to and with the said xecutors, administrators 
or assigns, that they will yearly and every year during the natural 
lite of the said pay or cause to be paid, on demand, at 


their othee 1h} Boston. LO the sald LS thi SUT?) of —_— dollars 
in —————— payments, On the — days of ———ee «= TT) each fil nd every vear 
during the natural life of the said ————, upon —— order and re- 


ceipt, to be dated on or subsequent to the several days on which the 
said several payments shall fall due, the rst pay ment to be made 
On the —_— day of next; and the said company do, moreover, 


promise and upree to pay to the said —— —e executors, or ad- 
ministrators, a proportionable part of the said annuity or yearly 
sum oi -— dollars from such of the said day $s as shall hap pen Ihe xt 
before the day ol the death of the above Phiatiie d —_—_ ——- 0 the dav 
of —— di ath, within thirty days next alter the day of —— death. 


And it is understood and agreed that this ANNUILY is granted upon 
the di ‘ laration slone d by the said SS SE and deposited with the 
COM pi ny, stating that the said — eee WLS born on the — day of 

one thousand — hundred and - and that if the said decla 
ration is not irue, then these presents shall be void and the said 
consid ravion shal 1] be retained bD\ thre sald COll pany LO thie ir use 

In witness whereof the said Massachusetts Hospital Life Insur- 
ance Company have, by their actuary and secretary, duly empow- 
ered for this purpose, signed and delivered this contract this — day 
of ——, one thousand eight hundred and twenty —. 

) eieia —_———— Actuary. 


— — —— Neg i . j "4 ti ] r fj . 


t7 = * SP 


Annuity. 


No — (ke 
The Massachusetts Hospital Life Insurance Company, In consid- 
ssiitdiom alt sicia el — — cents to them in hand paid by —— ——, 
of ——, in the State of ——, for the purchase of an annuity on the 
life of —— ——, of ——, in the State of ——, the same being pro- 
vided by the sald —<——> for the sald TT for her separate 


use fre from the debts, control, ot interference of any husband she 
how has or in May hereat ) er have. which annuity is hereby declared 


to be inalienable wong rage rae promise and agree to and witl 
the said —— —« ExXeCULOrs, administrators, or assigns, that they 
will yearly and every year during the natural life of the said —— 


ae ate oe sana ‘be paid, on demand, at their office in Boston, 
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to the said ——- —— the sum of dollars, in ——— payments, on 
the — days of —— in each and every year during the natural life of 
the said —— ——, upon her separate order and receipt, to be dated 
on or subsequent to the several days on which the said several pay- 
ments shall fall due, the first payment to be made on the — day of 
——ne NECXL: and the sald Company do, moreover, promise and agree 
to pay to the said ——- ——-, her executors or administrators, a pro- 
portionable part of the said annuity or yearly sum of dollars 
from such of the said days as shall happen next before the day of 
the death of the above-named —— —— to the day of her death, 
within thirty days next after the day of her death. 

And it is understood and agreed that this annuity 1s granted upon 
the declaration signed by the said —<—— and deposited with the 
company, stating that the said —— —— was born on the — day of 


—., one thousand — hundred and —, and that if the said declar- 
ation is not true, then these presents shall be void and the said con- 
sideration shall be retained by the sald company LO their use. 

In witness whereof the said Massachusetts Hospital Life Insurance 
Com pany have, by their actuary and secretary duly empowered for 
this purpose, signed and delivered this contract this — day of semen 


one thousand eight hundred and twenty —. 
— —, Actuary. 
—-——— Ne crelary. 
4g The following is the opinion of the court. in accordance 


with which the decree dismissing the bill of complaint was 
entered in said cause: 


fj 


Opinion of the Court. (, uly Ld. L884.) 


NELSON, J.: 


The clause in the will of Lucius Manlius Sargent directing that 
certain United 


i 
States bonds in his possession should be sold and the 
avails paid over to the Massachusetts Hospital Life Insurance Com 
pany in trust to pay the interest thereof annually to the widow of 
of Lucius Manlius Sargent, Jr., during her life and the principal at 
her death to his children, isto be constructed with re ference to the long- 
= 11_} Ye 
established and well-known usages ol the Massachusetts Hos- 


19 pital Life Insurance Company and to the forms of investment 
possible in that institution and conferred full authority upon 


the executor to pay Over the avails Ol the bonds LO the defendant 
corporation and LO Tec ive the refor the contract called in the Case ali 
‘annuity in trust,” and neither the widow of Lucius Manlius Sar- 
gent, Jr., nor his children in her lifetime are entitled to have the 
contract terminated without the consent of the defendant corpora- 
Lion. 


AO LINITED STATES OF AMERICA, | 
Massachus tis Distri a | 


+ 


I, John G. Stetson, clerk of the circuit court of the United States 
for the district of Massachusetts, within the first judicial circuit, 
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certify that the foregoing is a true copy of the record of said 
circuit court and of all proceedings, including the opinion of the 
court, in the cause in equity entitled George Amory Sargent et al. v. 
Massachusetts Hospital Life Insurance Company et al., in said cireuii 
court determined. 

[In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this seventeenth day 
of September, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the [ndependence of the United States the 
one hundred and ninth. 

| Seal of the Cireuit Court, Massachusetts. | 


JOHN G. STETSON, Clerk. 
ol Bond to Party on Appeal. 


Know all men by these presents that we, George Amory Sargent, 
Sullivan Amory Sargent, Ellen Bacon Sargent Matthews, all of 
Boston, in the state of Massachusetts, and Mary Turner burgess, 
wife of Thomas Burgess, of St. Albans, Vermont, as principals, and 
Nathan Matthews, Jr., as surety, are held and firmly bound unto 
the Massachusetts Hospital Life Insurance Company, a corporation 
duly established under the laws of the Commonwealth of Massa- 
chusetts, in the full and just sum of five hundred dollars, to be paid 
to the said Massachusetts Hospital Life Insurance Company, its cer- 
tain attorneys, successor, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by tliese presents, 

Sealed with our seals and dated the first day of September, in the 
year of our Lord one thousand eight hundred and eighty-four. 

Whereas lately at a circuit court of the United States within and 
for the District of Massachusetts, in a suit in equity depending in 
said court between the said George Amory Sargent, Sullivan Amory 
Sargent, Ellen Bacon Sargent, and Mary ‘Turner Burgess, are com- 
plainants, and the said Massachusetts Hospital Life Insurance Com- 
pany, are defendants, decree was rendered against the said com- 
plainants, and the said complainants having obtained’an appeal to 
rennove the said cause to the Supreme Court of the United states to 
reverse the decree in the aforesaid suit, and a citation directed to 
the said defendants, citing and admonishing them to be and appear 
at a Supreme Court of the United States to be holden at Washington 
on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
—— shall prosecute their said appeal to effect and answer all 
damages and costs if they fail to make their plea good, then the 
above obligation to be null and void; otherwise to remain in full 
force and virtue. 

Signed, sealed, and delivered in presence of— 
GEORGE AMORY SARGENT. q s. | 
SULLIVAN AMORY SARGENT. u 
ELLEN BACON SARGENT MATTHEWS. [xL. s.] 
MARY TURNER BURGESS. Cyt 
NATHAN MATTHEWS, Jr. iis Mi 


ee 
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The within named sureties are accepted. 


RUSSELL & PUTNAM, For Def’ts. 


A true copy of the bond taken by the judge at the time of allew- 
Ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the cireuit court of the United States for the 
first circuit and district of Massachusetts 


Attest : JOHN G. STETSON, 
Clerk U. 8. C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C.C. U.S No. 181. George 
Amory Sargent, Sullivan Amory Sargent, Ellen Bacon Sargent, and 
Mary Turner Burgess, appellants, The Massachusetts Hospital 
Life Insurance Co npany a Hioract Binney Sargent, executor of 


Lucius Manlius Sargent eased Kiled ISth October, 1884. 
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THE SOUTHERN PACIFIC R. R. CO. VS. COUNTY OF SANTA CLARA. 1 


] W 2 Transcript Ont Appeal from Supe rior Court of Santa Clara 
County. 


In the Supreme Court of the State of California. 


THe County or SANTA CLARA 
‘2 ‘ No. QO83S. 


Tue SourHerRN Paciric Rariroap Co. } 


J. H. Campbell, attorney for respondent; J. B. Lamar, attorney 
for appellant. 
> Complaint 
[In the Supreme Court of the State of California. 
In the Superior Court, County of Santa Clara, State of California. 
Tue County or Santa Ciara, Plaintiff. 
vs. 


THE SOUTHERN Pactric RAILROAD Co.. Defendant. 


The plaintiff complains and alleges : That the defendant is i COr- 

poration organized and existing under the laws of the State of 
California. 

| That On the Oth day of October. I SSS. the board of su per- 
visors of the county of Santa Clara passed an ordinance 

entitled “An ordinance Im posing county licenses.” 

That said ordinance provides that it shall be unlawful for any 
person to engage In Or carry On the business or occupation of a steam 
railroad company in said county without first taking out or procur- 
ing a license from the tax collector of the county authorizing him 
to transact said business, and that he must pay for said license the 
sum of one hundred dollars per month. 

That ever since the 25th day of January, ISS L. the defendant has 
been and now is engaged in and carrying on the business and occu- 
pation of a steam railroad company in said county. 

That the defendant has not taken out or procured il license from 
the Lax collector of the county authorizing him to transact, neue 
in, or carry on said business in said county during said time or any 
part thereof is required by said ordinance. . 

That said ordinance provides that against any person required LO 
take out a license who fails, neglects, or refuses to take out such 
license, or who carries On business without such license, the tax 
collector may direct suit, in the name of the county as plaintiff, to be 

brought for the recovery of the license tax. 
D That by reason of the premises defendant is indebted 
to plaintiff in the sum of one hundred dollars per month 
from the 25th day of January, 1554, to the filing of this complaint, 


| ; 


together with fifteen dollars damages and costs 
That no part of said indebtedness has been paid. 
Wherefore plaintiff demands judgment for said sum of one hun- 


] —-9 39 
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re 
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dred dollars per month from the 25th day of January, 1SS4, Lo the 
filing of this complaint, together with fifteen dollars damages and 
costs of this suit. 
J. H. CAMPBELL, 
Att'y for the Tax Collector. 


Endorsed: Filed May 10, 1884. W. H. Owens, clerk, by H. E. 
Wilcox, deputy. 


Dr LUT Te] 
Title of court and cause. 


The defendant demurs to plaintiff’s complaint herein on the fol- 
lowing grounds, to wit 


The complaint does not state facts sufficient to constitute a cause 
of action. 


l] 


6 The complaint is ambiguous, unintelligible, and uncertain 
in this: First, it does not state the nature or character of the 
business alleged to be carried on in said county by defendant: 
second, it does not state when the ordinance alleged in said com- 
plaint to have been passed took effect, if ever. 
Filed June 7th, 1884. 
J. B. LAMAR, 


Attorne uv Tor De fendant. 


Orde 4 { pie rruling DD I 4 ndant's Dy ining: A ‘ 
Title of court and cause. 


The demurrer of the defendant to plaintiff’s complaint is over- 


ruled. 
D. BELDEN, 


Up rior Judas 


Ansi f") 
(Title of court and cause.) 


Now comes the above-named defendan 
tiff’s complaint herein denies each an 
complaint. 

Defendant refers to and makes part of this subdivision the matter 
stated in subdivisions I] Lo X \ | (inclusive) of this answer. 


and for answer to plain- 


{ 
} ’ . : > 
| every allegation of said 


fi And for further and separate answer defendant avers as 
follows 


i; 


ss 
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Defendant il corporation. Its place Oo! business. Line of road. 
Stock holders 


The at fendant Is a corporation €Xisting under the laws of the 
United States and of the State of California “as will hereafter more 
fully appear). The principal place of business of defendant now is 
and for Inany years last past has been in the CILY of San lrancisco, 
State of California. Some of its stockholders now are and ever have 
been citizens of the United States, resident! iT) States other than the 
State of California. In the year 1868 it was duly organized under 
an act of thi Legislature of the State of California, approved May 
20th, 1561, entitled “An act to provide for the ineorporation of rail- 
road companies and the management ol the affairs thereof, and other 
matters re lating thereto,” and the Lerin Ol its exist nce Was fixed at 
fifty years from the date of its organization: and it is still a corpo- 
ration duly organized under said law, except in so far as its organi- 
zation, existence, and character may be affected or modified by the 
lederal Statutes hereinafter referred to 


nee 


IT] 


5S. P. R. R. The uses and purposes thereof. 
5 As such corporation if COl structed il line of railroad and 
procured the rolling stock and all appurtenances thereunto 


belonging, known and designated as the Southern Pacific railroad 
(of California), described as follows: Commencing on the waters of 
the Pacific Ocean, in the city and county of San Francisco, and ex- 
tending in a southerly direction through portions of the county of 
San Francisco and through the county of Santa Clara to Tres Pinos, 
in the county of San Benito, with a branch therefrom running from 
Carnadero, in the county of Santa Clara, to Soledad, in the county 
of Monterey; said line of railroad also extends from Huron, in 
Ire Sho county, LO Goshen, in ‘Tulare COUNTY, and thence in il south- 
erly dire ction, by Way of ‘¥ hapechi iSs, Mojave, and Los Angeles, 
LO the ¢ ‘olorado rive r, at Fort Yuma, with three branches from said 
line at Los Angeles, extending, respectively, to Santa Monica, Wil- 
mington, and Santa Ana, in the county of Los Angeles. Said line 
of railroad Is connected with the ‘Tex is & Pacifie railroad at Sierra 
Bianca, in the State of Texas, by three railroads, to wit: The Southern 
Pacific railroad (of Arizona), extending from Fort Yuma to the 
eastern boundary line of Arizona the Southern Pacific railroad (of 
New Mexico), extending from said eastern boundary line across New 
Mexico to the western boundary of ‘Texas, and the Galveston, 
9 Harrisburg and San Antonio railroad, extending from said 
last-name d boul dary to Sierra Blanea Said several railroads 
are operated as one continuous line from a point near Marshall, in 
‘Texas, to th Pacifie Ocean, at San l'ranciseo, for the uses and pur- 
poses and in the manner contemplated by th 
inafter referred to 
From Tres Pinos to Huron the said Southern Pacific railroad has 


acts ol Congress here- 


fees 
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not been completed, but, ogy nage onstruction, connection between 
suid points is made over the lines the Central Pacific railroad. 

Defendant has completed the setenv of the road from said 
Southern Pacific railroad to the Colorado river, at or near the 
Needles, to connect with the Atlantic & Pacific railroad hereinafter 
referred to, and has completed a road from Mojave, on the line of 
said Southern Pacific railroad, to the said point on the Colorado 
river, there to connect with said Atlantic & Pacifie, and with the 
said Atlantic & Pacific making a continuous line from Springfield, 
in the State of Missouri, to the Pacifie Ocean, as cont Clip lated by 
the act of Congress hereinafter referred to chartering the Atlantic « 
Pacific Railroad ¢ ompany. 

IV 


7 ' 
Length of the road in the several counties 


10 Of said Southern Pacitie railroad (of California) there had 

bes li. prior tO ant first Mi naday I} March. ISSO. Con} let eq 
and there was In operal ion In the several counties through which it 
runs 711,5, miles, to wit: In the city and county of San Francisco, 
175% miles; in the « county of San Mateo, 29705 miles; in the county 
of Santa Clara, 59°, miles; in the county of Santa Cruz, 2;')% 
miles; in the county of San Benito, 17,°°,; miles; in the county of 
Monterey, tag miles; in aeheute of Fresno, 17,8, miles; in 
the county 0 scary 61 8. miles; in the county of Kern, 117,5;% 
miles; in the county of Los Angeles, 139,48, miles; in the county 
ot san theme ot! 7 wien and in thie county Ol San Diego, 


los 3 miles, ; nd all wit 1 the State of California 


100 


Act of Congress of July 27th. 1866. Atlantie and Paeifie act. 


On the 27th ds ay of July, 1S66, the Government of the United 
states unde rtook LO construct or cause to be constructed il line ot 
railroad from a pol nt at or near the LOW?! OI Springfield, in the State 
of Missouri. to the head wat I's of the ( ‘colorado ( ‘hiquito, and thence 
along the thirty-fifth parallel of latitude, as near as might be found 
suitable for a railroad route, to the Colorado river, at such point as 
might be selected, and thence by the most sinetionile and eligible 

route to the Pacific Ocean ; and to that end Congress passed 


1] an act entitled “An act granting lands to aid in the construc- 

tion of a railroad and Lt legraph line Irom the States of Mi S- 
sour! and Arkansas to the Pacific coast,’ which act was approved On . 
said 27th day of July, 1866, and to said act defendant here refers by 


title and makes it part of this answer. (See United States Statutes 
at Large, vol. 14, page 292.) By said act certain persons therein 
named were made and erected into a corporation under the name 
and style of the “Atlantic & Pacific Railroad Company.” 
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of San Francisco ; and to that end Congress passed an act entitled 
“An act to incorporate the Texas Pacific Railroad Company, and to 
aid in the construction of «ts roads, and for other purposes,” ap- 
proved March 3d,' 1870, and subsequently, on the 2d day of May, 
1872, passed an act entitled “An act supplementary to an act en- 
titled An act to incorporate the Texas Pacific Railroad Company, 
and to aid in the construction of its road, and for other purposes,” 
approved March 3d, 1871 To said acts defendant here refers by 
title, and makes them part of this answer. (See vol. 16, U. 5. Stat- 
utes at Lai ! 


~~ oY — -. 
Be, Yio, Vol. 17, d., Jd.) 


XI. 


Provisions of said acts accepted by the Texas Pacifie Railroad Com- 
pany and by defendant. ‘Their work ther under. 


14 Immediately after the passage of said act of March, 1871, 

the Texas Pacific Railroad Company Was organized in pur- 
suance thereof, and it and defendant accepted all the terms and con- 
ditions of each of said acts of 1871 and 1872, and have fully and in 
every respect complied therewith, and under them and in compli- 
ance with the spirit and intent of said acts have completed the roads 
mentioned in the third subdivision of this complaint. 


XLT. 

Intent of Congress in passing the acts of 1871 and 1872. 
The purpose of Congress In passing said acts was to insure the 
transportation of the maiis, troops, munitions of war, supplies and 
stores of the United states, and to that end Congress expressly de- 
clared in said acts that no act of said companies, or either of them, 
nor any law of any State or Territory, should ever impede, delay, or 
prevent said companies, or either of them, from performing their 
obligations to the United States in that regard. 


XIII. 


The State of California confirms and vests in the Southern Pacific 
Railroad Company the rights, privileges, franchises, power, and 
authority granted to or vested in said company by the several acts 
of Congress. 


(ry 


15 On the 4th day of April, 1870, the Legislature of the State 

of California passed an act entitled “ An act to aid in giving 
effect to an act of Congress relative to the Southern Pacific Railroad 
Company.” by the terms of said act and to enable said company 
to comply with the act of Congress of July 27, 1866, hereinbefore 
pleaded, and all other acts of Congress then in force or which might 
thereafter be enacted, it was provided that the right to construct, 
maintain, and operate by steam or other power the said railroad 
mentioned in said acts of Congress, and all the rights, privileges 
and franchises, power and authority, conferred upon or granted to 
or vested in said company by the said acts of Congress and any acts 
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, 


of Congress which might thereinafter be enacted, should be confirmed 


and vested in the defendant Said act now 18 and ever since the 
f,} - '' ad i a ;} j ' ; ‘ 

tth day ol April, 1870, has been in full force and effect. (Statutes 
ISU Tt) > Pi > 


ALV 


i H , «¢ ’ . ’ "hd we | t. 4 ses ‘ : } ° . 
lefendant avers that. under and by \ ie of the said several 


sit cy 

acts of Congress herein referred to, it holds under the Government 
of the United States all the corporate powers and franchises granted 
to it by the said several acts of Congress as trustee of the said GOvV- 


ernment, and for the governmental uses and purposes specified in 


. 


that under and by virtue of the said several acts of Congress and 
bne act f th . Legislature of the State of Cal IOrTn1IA herein referred to 
the defendant was authorized to construct and operate its said rail- 
road and required LO use thie Same tor the transportation of the 
arinies, 1 ilitary stores, and for other pub iC PUPPOses, as thi said 
Government might in the exertion of its powers desire to use the 


Government of the United States has never given to the 
Stat f California or to its authorities the right to levy the license 
tax demanded D) the plaintifl of the defendant. Such a license tax 
d hinder and impede the lawful operations of the Government 


¥ nited States: would hinder. delav. and prevent the defend- 


Or Live ryii | | 
int from performing, as aforesaid, its obligations to the United 
| the said 


| 


‘ ; ' , sen lH* ; » , . l. — : . 
staves, and Wwouid nuliiTy eee prevent rne entorecemen}’t a) | 
™f{ Vi ral ACLS OT ( ONnLTCSS 
ie been and now IS, 1D COll- 
) ectiol \\ thy Its ceneral railroad busing ss. eng wed 1) CaTTVING thy 


: ’ " a : I sy ] ° ‘ : +1 4 
l’nited States mails over its said railroad, including that portion 


he defendant has ever since its existe 


. ‘7 . . ’ 
ted in said Santa Clara county. and In periorming othe! 


SILUaL | 
17 said duties and trusts conferred upon it by the said several 
acts of Congress and those conferred upon it by the said sev- 
eral acts ol! the Legislature of the State of California 


W herefors defendant asks to be hence dismissed with Its costs 


Filed July 18th, 1884. 
J. B. LAMAR, 


piai ¥ 
ittorney for De fendant 


Findings 


’ 


| the of court and caus 


This cause having been called regularly for trial before the court (a 
hurry trial having been expressly waived hy oral consent iN) open 


court, entered in the minutes), J. H. Campbell, district attorney, ap- 
pearing is attorney for the plaintiff, and J. 5 Lamar, Esq., appear- 
ing as attorney for defendant, and the court having heard the 


b=) 
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proofs of the respective parties and considered the same, and the 
records and papers in the cause and the arguments of the respective 
attorneys thereon, and the cause having been submitted to the court 
for its decision, the court now finds the following facts : 

1. That from the 22d day of February, 1884, to the 23d day of 
April, 1884, the date of the filing of the complaint herein, there 

was in force in the county of Santa Clara an ordinance duly 
18 passed by the board of supervisors of said county imposing 
county licenses. 

2. That said ordinance provides that it shall be unlawful for any 
person to engage in or carry on the business or occupation of a steam 
railroad company in said county without first taking out or procur- 
ing a license from the collector of the county authorizing him to 
transact said business, and that he must pay for said license the sum 
of one hundred dollars per month, in advance. 

do. Lhat ever since the said 22d day of February, 1884, the de- 
fendant has been engaged in and carrying on the business and occu- 
pation of a steam railroad company in said county without having 
at any time taken out or procured a license from the tax collector 
of the county authorizing him to transact said business. 

4. That said ordinance provides that against any person required 
to take out a license who fails, neglects, or refuses to take out such 
license the tax collector may direct suit, in the name of the county 
as plaintiff, to be brought for the recovery of the license tax, and in 
ease of a recovery by the plaintiff fifteen dollars damages must be 
added to the judgment and costs to be collected from the defendant. 

5. That no part of said license tax or said damages has been 

paid. 
19 6. That the matters and things set forth in the 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 18, and 16 paragraphs of the answer 
filed herein are true. 

As conclusions of law from the foregoing facts the court now 
hereby finds and decides: 

That plaintiff is entitled to a judgment for $300 and $15 damages 
and costs. 

Filed September Sth, 1884. 

F. E. SPENCER, 
D. BELDEN, 
Supe rior Judges. 


Judgme nt. 


This cause came on regularly for trial before the court, sitting in 
bank, J. H. Campbell, Esq., district attorney, appearing as counsel 
for the plaintiff, and J. B. Lamar, Esq., for the defendant. 

A trial by jury having been expressly waived by the counsel for 
the respective parties, the cause was tried before the court, sitting 


without a jury, whereupon witnesses upon the part of the plaintiff 


were duly sworn and examined, and the evidence being closed the 
cause was submitted to the court for consideration and decision, and 
after due deliberation thereon the court delivers its findings and de- 
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cision In writing, which are filed, and orders that judgment be en- 
tered in accordance herewith 

Wherefore, by reason of the law and findings as aforesaid, 

it is ordered, adjudged, and decreed that the county of Santa 

intiff, do have and recover of and from the Southern Pa- 

lant, the sum of $300 


“J() 


( | ey ye let? , 7 
hat cl, PPECLALIULI 


cifie R illroad Company, rat corporation, 7 tit 
ind S15 7 Mages, with int rest the eon at tne rate of ri per cent. per 
id, together with said plaintiff's 


from the date hereof until pal 
this action, amounting to the 


| disbursements incurred in thi | 


COSULS ali 
sum of 3S] + a 
Judgome nt rendered Sept mber 10th, ] 
W. H. OWENS, Clerk. 
H. E. WILCOX, Deputy. 


I 
- on 
d 


ISS4 


ed this 12th day of 


Jc 


‘eo ptem be rs LSS4. 
J. H. CAMPBELL, . 
Tistrict Atto iP Altorney for Plaintiff. 


~ 
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: ; 
Pleas take novice that 
| } ’ . x 
nd vacate the judgment hi 
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1, and to gi 

e upon the 
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i 
* ? , " 
following grounds, viz 


] > ee : ' . : : ne . 
lines ij . Clit \ {i ‘ cit nce ae, JUSUITS L! GcCISION, nndings, and 
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' . ;y , . 
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j ? _ ’ *) ’ 
U) prepar | served. and filed 
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* » 
J. B. LAMAR, 


i; for Dy fe ndant. 


. ry . ; 
r Ne lrial. 


Slate ment (Ji Motion OT ¢ 


Title of court and causé 

the 25th day of July, 
the respective parties, 
county, appearing 


, 5 . : } 
reguiarly for triai on 


Ol) 


aving been expressly waived 


® 


‘tL attorney of] Santa Clul 
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for plaintiff and J. B. Lamar appearing for defendant; when the 
following proce edings were had 


W.C. Morrow was called and sworn on behalf of the plain- 
22 tiff and testified as follows: “I am now and e before 
the 6th day OT Oetohe - i SS55 | 


, have been deputy county clerk 
of Santa Clara ntv.and actino 


ever sinc 


; ierk 
county, ai icting as clerk of the board of super- 
visors. | have he re the ordinances book of the board Counsel! fol 
plaintiff then offered in evidence what purported to be an ordinance 
of the board of supt rvisors of santa ' 


anta Clara county, contained in their 
said ordinance book. extendi 3 


YT 1? y Ty . ° ‘ 
ALCLICIIIIS il TT) 


rom page 27 to page 42, inclusive. 
Said ordinance was sI; i by H. J . 


| ; > ian — 
VE owned poy i H \i hairman of said board 
. . “Bi } j > - 
OT supervisors, and attested Nv tne cierk. DI was not authenticated 
} . ? i 7 ’ j } j j , . . 
by anv seal. Counsel for defendant obje | to the introduction ol 
"s 1] i : : _ _ | . . | , ‘ 
said alleged ordinance OT) Line SrOULIe bial ‘ SAtniC as lt appears On 
‘ ’ 
sald OTaI Nance VOOoK Was 1ncomMpetent as « ence, not velng the 
- 1; : — 
original ordinance, not pelng property autnenticatead, and no propel 
foundation having been laid for the introduction of a copy 
—-, a 
4h , , malad Aak 3 has i : 2. laf 
Che court OvVerruied, Gerenuadauts O CU i | Counsel ior aerenda- 
a } } ’ coe | ; + . | > 
ant excepted to the ruimg oft the court contents oI the ordl- 
ne | — aS eS ae bat ae ‘] tendnaed and 
nance OOK OMeread US AlOresald Werte iit i OgduUceCda ANd Tread 1) 
evidence and is as follows 
> i / " - 
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LSS5 
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ise from the tax collector 
authorizes the party obtaining the same 
| he county to transact the 
must 


_ 


Icenses be ob- 


badbdilIshment or separate house of business 


ecense issued under this ordinance au- 
| within the lhmits of any 


aving pow its charter to Impose or 
res, U h person, in addition to 


s . 
iS OTrTrainane ro Procures the iic~ense Tre- 
r orael I Co) ; or town. 


’ i} Ves 
: ;% ‘ F 
) : out a license who falls, 
’ 

if sue who carries on or at- 
+ 5 +] “ 1] 7 . 

~ j i i Cis Liicc Lax cCoOLiecLol 

OT | [ Sp! intiff. to be brought 
. , ! . : . 

f tna li SUCII C“HSe ¢ ithe 


_ , | : aru athday 
| ' Liat I ' a." Lone ie CeSSUTY amdavit 


nt. wl) im iV ISSUi without AnY bonds 


ue pi ntill, and ln case oT a recovery by 
i . * 
, ’ : } 
mag lded to the ludgment 
r mus liligent inquiry as to all 


’ 
} ‘ } 
while ber or for which hi 
' ’ YY? rat ’ ’ whicl 
‘ Sac f COPDOPrALIOT Of VINICtil 
. .* . 
ping agel i thereupon such pel 
' 
, F : + * ; \ . 
must procure a license 
, . _ j - , 
rit sir i the ciass tor which 
’ 1 
md il ere an underestimat 
> 4 i 
* ’ ¢ i + . " 
if Dil HAKID, SUCH UNCGEe! 
y 


, : " . 
: Ji 
+ | | } 
7 . .y .% 
Lria luLnorized D\ LOIS 
, 
e] » HAVE procured Line 
, 7 ’ . . ‘ } | 
ner produ r proves that be dl 
; n 
id in bar of the action a recovery against 
min a ci\ ction of the proper licensé 
o ' : 
cn ‘ t 
a 
enus and pavul ~ 


’ 
must pay tnto the county treasury on tue 


ionth for the use of the county current ex- 
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pense fund all moneys collected under this ordinance, and must at 
the same time file with the board of supervisors a detailed statement 
of all license taxes collected during the preceding month, and from 
whom and upon what business or occupation the same were col- 
lected. Said tax collector must also on the first Monday of January, 
April, Ju ily, and Octobs r of each Veal returh to the auditor all L} 
celses unsol. 1 and be credited therewith 


_ 7 . ; ; ? y 
SEC. Y. When any business or OCCU Pat! nshall nave peehn com 


— after the commencement of the current vear. half vear. or 


Ol 
r fi eh } I, } i itr. ? ] ‘ by * , ’ we , } r 
qui ir Tr whi Dicllik pIVLCLISOCeS ' Pech bh 2hak \ % MeCil PILILIVOU, as Lit rore 
i 
; 7} ; ;% : . 
phos a Hine collector Shall 1ssue a ilcense tor tne remaln 
wi “Y¥ Le a i. , , Re 
ad Ing portion OF said year, ail year, O01 quarter, and recelye 
‘ e e ; 


therefor the pro rata sum required for said license for such 
unexpired term 


SEC, 16. Kv ry steam-rallroad COMpany, Leiegvl pri COMpany, eX- 
press Company, horse -rallroad col pany, tel phone Company, ¢ lec- 
tric-light COmpany, Pas COlIpany, and Watel company conducting 
business in this county must obtain a license from the tax collector 
therefor and pay for thi ime as follows: Kach steam-rallroad com- 
pany, one hundred di la ars per month; each teleg 
fifteen dollars per eau ; each express company, twenty dollars 
month; each horse-railroad company, one and one-hal 
annum for each | car operated ; each telephone company, three « 
lars per quart r: each electric -lig ht company, five dollars per quar- 
Ler ; each us seenpany, hve doll ars per quarter, and eacl water 
company fifteen dollars per month 


o ? ° . . -. 
I ‘ naitles io! \ iolation 


Sec. 18. Every person violating any of the provisions of this ordi- 
Oli CO) hale tion thie reo! 
lars or 


nance shall be guilty of a misdemeanor, and u 

shall be punished by a fine not exceeding five hundred dol 

imprisonment in the county jail no li 

Ss SEc. 2). All ordin ances, orders. or acts O} this board incon- 

sistent or in conflict with this ordinance are her by repealed. 

Sec. 21. This ordinance shall take effect on the twenty-secol id 

day of Octobs T; A. D. 1883, and shall be and remain in force irom 
that date until Mon day, the sixth day of October, A. D. 1884 


= 0G 


By order of the board. 
Passed this 6th d: ay O it Oc tober, A. D. 1888. 


Ayes—Main, Ward, Blythe, Watson, McCleary, Donnelly. 
Noes— ——. | 
Absent—Tillotson. 
H. H. MAIN, Chairman 
Attest : W. H. OWENS, Clerk. 
By H. E. WILCOX, Deputy. 
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The witness, W. C. Morrow, was then cross-examined by counsel 
for defendant, and further testified as follows: “I was sick at the 
time the ordinance purports te have been passed, and Deputy Clerk 
Wileox was acting as clerk of the board of supervisors. I tran 
seribi d ant ordinance into the ordinance book do not remé¢ mber 
when, but it was within a short time after the 6th of October. 1883: 
i cannot say from what I copied the ordinance: it might have been 

from a newspaper. ‘Ihe ordinance read — the ordinance 
book was not signed by the chairman or att ested by the 
clerk, as it appears now, until about the 16th of f January 


* 


H. KE. Witcox was called. sworn. and testified for plaintifi as 


‘ i] . - . ' , } | . } } . : . 
tilt} GUepuby COUNLY Clerk was acting as clerk Ol the board of 

: _ i+? . : ; ' . : - 4 - ’ cy ' : : 
supervisors 01 Linis COUNTY on the 6th Of Vetopver, Lads (On that day 


" ’ ° } | . | | 5 
the board of supervisors sent a proposed ordinance, which had been 
i 7 7% ir , “YT } ’ : 1) ’ ‘1 ; yt? y*) } ‘? ‘ - \| “cett weer = ' 
previousiy repared »\ | i‘ cIstrict Luci iit 7 « ‘J Litt ‘ ercury DPilit- 


: } 7 ow j e «4 }’ 
ne omece, and on that day the — of that ordinance was 
tot _a = _ 1 hey ' Lg | D byes _— 
iaken and corrected DY the board ana adopt (] »' Amemilig ge 


nee, and it was signed by the chairman, H. H. Ma 
and attested by me as clerk. ‘The proof-sl sheet so adopl ted and dete d 
was then returned to the printer. I do not know that the or linanes 
Ol) this ordinance book corresponds exactly wit! sald prool f-sheet Ss 
correct d and adopted by the board . 
Plaintifl then otte tered in evi ide mce abl ordel Ol the board of SU pe r 
isors contained in the minutes of said board and adopted on the 
9th day of February, 1884, seniting that the said license ordinance 
purporting to have been passed on the 6th day of October, 1883, 
had been duly published in the San Jose Daily Mercury, a 
21) newspaper of general circulation, published in Santa Clara 
county. for at least one week prior to the time at which 


Counsel for defendant objected to the evidence on the ground that 
the same was incompetent, irrelevant, and immaterial. The court 
overruled defendant’s objection and defendant ey The said 
order was then introduced and read in evidence settin y forth the 
facts above stated. 

Plaintiff also introduced the printer’s — \ “ of publication of 
said ordinance in the San Jose — Me (,&@ newspaper pub- 
lished in San Jose, Santa Clara county, for aa ‘time prescribed by 


pias A. 43 ] : 
I ialIntIOn thnen rested. 


Che following allegations and facts set forth in defendant’s answer 
were then by the respective parties admiitte (| to be true: 


al — oe 
Defendant has ever since its existence been and now Is engaged, 

mn Cone ction with its general business, In cal rying the United Sta 

mails over its said railroad, including that portion situated in said 


Santa Clara county, and in peyforming other said duties and trusts 
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conferred upon It bv the said several acts of Congress and those con- 
ferred upon It by the said several acts of thi Legislature of the State 
, of California. 


| x ; ; ’ . . . : = ~*, " 
> | Particulars 1] herein the Kevid Ce is Insufhicient la Justify hie 
hindinas and Judame ni of the four 


[. 


The evidence does not show that the ordinance under which this 


action Is brouglit Was passed Oll OF before the first Monday of Ucto- 
ber. LSSS3. 


I] 


ran . , 47 } _ 2s : ] Bes : 
Che evidences dos s not show that the Said ordinances Was aulyv Ol 
] Bo: ae : : eo ee . 
legally passed by the board of Supervisors 


Ii] 


The evidence does not show that the ordinance or document pur- 
porting to be the ordinance, which was introduced in evidence, is 
the original OF a COPY of the contents of the ordinance claimed by 
plaintifi to have been passed on the 6th day of October, 1883: but 


the evidence does show that said ordinance introduced in evidence 


as a record on the ordinance book was not signed by the chairman 
of the board of supervisors or attested by the clerk until March Ist, 


1884. 
The eVvide nce does not show t] at the first Monday Ol October. 
ISS5. was the 6th day *) October. but does show that the Gth day of 
October, 1883, was a day subseq ur nt to the first Monday. 
v. 
<> The evidence does not show that the County anditor ever 
prepared blank licenses as req ulred by said ordinanes , oF 
that the tax collector ever directed this action to be brought, or 
that defendant could have procured the license required by sald 
ordinance 
VI. 
° .% = . 3 | | 
lhe eyviaence do S not show tne said ordinance was ever authen- 
ticated hy the proper ey a]. 
Errors ot Law. 
} 


The court erred in overruling defendant’s demurrer to plaintiff’s 
complaint 


] 


The court erred 1n admitting It) evidence the following docu- 
ments: The docuni bt purporting LO be “An ordinance 1m posing 


andi 
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county licenses, enacted October 6th, 1883;” the order of the board 
of supervisors declaring the ordinance duly printed; the printer’s 


affidavit of the publication of said ordinance. 
IT]. 

The court erred in its findings as follows : 

That from the 22d day of February, 1884, to the 23d day of 
April, 1884, there was in force in the county of Santa Clara an or- 
dinance, duly passed by the board of supervisors of said county, im- 
posing county licenses. 

[V. 

The court erred in its conclusion of law that “the plaintiff 
is entitled to a judgment of $300 and 


~~ 
* * 
ww 


$15 damages and 


costs.” 
V. 
The court erred in rendering judgment for the plaintiff and against 
defendant. 
J. B. LAMAR, 
Attorney jor Defe ndant. 


Ord r ( dre rruling Motion tor ai New Trial. 


Title of court and cause. 

The defendant’s motion for a newtrial of this action, coming now 
on regularly for hearing, is argued by counsel and submitted ; Luis 
Arques, Esq., deputy district attorney, appearing for the plaintiff, 
and J. B. Lamar, Esq., for the defendant. 

- Whereupon, the court being advised, it is ordered that said motion 
be, and the same Is hereby, denied. 

November 17th, 1884. 

W. H. OWENS, Clerk. 


Notice of Appe al. 

Title of court and cause. 
O4 You will please take notice that the defendant in the above- 
entitled action hereby appeals to the supreme court of this 
State from the judgment therein made and entered in the said su- 
perior court on the 10th day. of September, 1884, in favor of the 
plaintiff and against the defendant, and from the whole thereof, and 
also from the order denying said defendant’s motion for a new trial, 
made and entered in the minutes of the said superior court on thi 

l4th day of November, 1884. 
J. B. LAMAR, 


>. 
Attorney for Defendant and Appellant. 
To the clerk of said superior court and J. H. Campbell, attorney 


for plaintiff and respondent. 
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Ware r of Unde rtaking. 
‘J ithe of court and CAauUus 


The plaintifl aud respondent in the 


a bove ntitie d CUUSEC hereby 
Walves any an 


undestakinae 00 the 0th Uf the dchmdent ane 


a) 


} i . ’ 
appellant on appeal in said « 1S 
Novem be} L/th LSS4 


J. H. CAMPBELL, 
Dist ict 4 | llorne VE 


L. ARQUES, Dep 


’ { er i” fy 
] * i.” Le ¢ . +} ; & ; . 5 . , . “sey ‘ . . | > Si a 
| hereby certify that tne foregoing transcript on appeal Is correct 
a 7% 4 *% : ] +. ¢ i } . _ ) ‘ ° ot ° ; 
and contains Lbrue anda correct copies Ol the original! papers and >rec- 
le in thie VIP Sy } ' mn tila : aA af 7. rol | ; orree! state . | 
ora it} ii ‘ LA 4 \ ,Jil iit Ht) n ()i record tlie il COrrec\ Lal Ul eet 1} 
used on motion for a new trial! 
>t) AS) 77) Mon fii f 
] . \ . ] ' ’ mH, ; 
In the Supreme Court of the State of Californ 
| . - > | i] + OR -, 
JANUARY SOTH, 1555. 
} ' _ sy cy ‘ in : . j 
Submitted on briefs on file in cause No. 9834, County of San 


l 7 « 
COURT IN BANK 
California in Bank 


THE CounTY OF SANTA CLARA, Respondent, 


ry ' ; — or . » . , ‘ |- 
HE SOUTHERN PactIFiIc RAILROAD Co.. App Liants. } 


; : , : ‘ 
On appr from the superior court in and for the county of Santa 
7 - 
Clara. 
" = : - $ = ] : a —— or “P48 
And now, at this day, this cause velng ealled. and having been 


} 


hie retofore SUDMILL d ana taken under advisement 


-and all and sin- 
( ’ ? * } ’ ‘ 1% ‘ 1 } : y* 7c } <y = r bye Yall 
fuiar the iaw ana premises lavVInNg deen Tully 


considered, the opinion 
of the court herein is delivered by ‘Thornton, J 
We concur: Myrict, J.; Sharpstein, J.; McKee, J.; MeKii PF 
W he ret Ipod it is adjudged and decreed by | the court tha il “wie judg- 
ment and order of the superior court in and for the r of 


cou L) of Santa 
Eciiies nadaecdensillll aldaeihes ied thasnme eee herds albeunal 
with costs. 


yc) 
Sta 


Opinion. In Bank. ( Filed April 2 LSSD.) 
1 the Supreme Court of the State of California 
THe County OF SANTA CLARA ) 
vs. -No. 98838. 
SouTHERN Paciric R. R. Co. } 
The act « th March, 1883 (Stats. 1883, p. 297 


: which is section 
Gils Pk Gudek aes cieieadad and pa 


ealed by an act passed on 
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next day, commonly known as the county government act (Stats. 
1883, 207, sec. 25, sub. 27, p. 308). This was so held in ex parte Ben- 
jamin (8 West Coast Rep., JO). 

To take another view, section 184 of the county government act 
repe aled all acts and parts of acts ine — nt with it. (Stats. 1883, 
p. 365.) Cenontion that the act of 15th of March, 1883 (section 
1045, Political Code), 1s only aces a so far as it is Inconsistent with 
the county government act, we find nothing inconsistent in 
the two acts so far as regards the power to impose the license in 
question is concerned. ‘The power to impose this tax is plainly con- 
ferred by sub. 27 of sec. 25 of the county governmentact. (Ex part 
Be njamin, supra.) Great caution is required in dealing with the 
maxim referred to by counsel for defendan : ePTessro unius est ex- 
clusio alterius. (See remarks of Lord ¢ honcsiier Gaanial In San- 
ders vs. Evans, 8 H. L. Cases, 72%, referred to by Broom in his Legal 
Maxims, 640-1, 627, 6th Am. from London edition, and cases there 
cited and commented on.) Weare of opinion that this maxim, 
which is a rule of interpretation, bas no application here. These 
acts must be read together and reconcile iif it can be done. Re- 
peals by implication are not favored. 

SO. reading these acts together, we are OI opinion that the latter 
Act enlarges the power conferred by the former 

We are of opinion that the ordinance imposing the tax was prop- 
erly passed by the board of supervisors of Santa Clara county (see 
sec. 26 of the County Government Act, Stats. 1885, p. 309), and on 
a day when it could be passed. (xr parte Benjamin, supra.) 

The provisions of this section (26) appear to have been complied 
with. The ordinance Was signed by the chairman of the board and 
attested by the clerk. Such is the testim« ny of the clerk, and there 
is no other witness. 

lt does not appear from the record that the seal of the board was 
copied with the ordinance when the latter was copied in the ordi- 
nance book off red in evidence, but we would not hold the ordinance 
void for this neglect of the clerk LO comply with the direction LO 
him in the statute (section 20 of the act last referred to) to record 
the ordinance at length in the ordinance book. The ordinance 
having been properly passed, the omission of the clerk to add the 
seal of the board to the record of it in the ordinance book does not 
render it invalid. 

We find nothing in the other points discussed by counsel, and the 
judgment and order must be affirmed. 

So ordered 

THORNTON, J. 

We concur: 

MYRICK, //., 
SHARPSTEIN, J., 
McK EE, J., 
McKINSTRY, J. 
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ow Copy of Bond. 
Supreme Court, State of California. 


THe County or Santa Ciara, PI'ff, 
‘ 


Tuer SouTHERN Pactric RAILROAD Company, Def’t. 


Whereas the plaintiff in the above-entitled cause recovered judg- 
ment in the superior court of Santa Clara county, State of California, 
on the 10th day of September, 1854, for the sum of three hundred 
and thirty-two dollars & ninety cents, and upon defendant’s appeal 
to the supreme court of the State of California said judgment was by 
said supreme court affirmed on the 27th day of April, 18585; and 
whereas,on the 8th day of May, 1885, the Hon. R. IF’. Morrison, chief 
justice of the supreme court of the State of California, allowed a wrii 
of error, at the instance of said defendant, removing said cause to the 
Supreme Court of the United States ; 

Now, therefor-, in consideration of the premises of such removal of 

said cause to the Supreme Court of the United States, we, the 
40° undersigned, Charles F. Crocker and A. N. Towne, do hereby 

jointly and severally undertake and promise, on the part of 
the said defendant, The Southern Pacific Railroad Company, that 
the said defendant will pay said judgment and all costs and dam- 
ages which may be awarded against it upon the final determination 
of said cause in the Supreme Court of the United States, or on a dis- 
missal of said writ of error, not exceeding the sum of five hundred 
dollars. 

Witness our hands this 12th day of May, 1885. 

CHAS. F. CROCKER. [seat] 
A. N. TOWNE. [ SEAL. | 


STATE OF CALIFORNIA, 
City and County of San Francisco, | 


88: 
Charles F. Crocker & A. N. Towne, sureties whose names ure sub- 
scribed to the above undertaking, being severally duly sworn, each 
for himself says, that he is a resident and freeholder in the State 
of California, and -is worth the sum in said undertaking specified 
as the penalty thereof over and above all hisjust debts and —. 
41 Due and legal service of the within citation made and ad- 
mitted this 14th day of May, 1885. 
| HOWELL C. MOORE, 
list. Att'y and Attorney for Santa Clara County, 
Plaintiff and Defendant in Error. 


(Endorsed :) Filed May 22nd, 1885. J. W. McCarthy, clerk, by 
Frank Myers, deputy. 7 
A? UNITED STATES OF AMERICA, 88: 
To the county of Santa Clara, Greeting : 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 


THE COUNTY OF SANTA CLARA. 19 

ngton, in the District of Columbia, on the second Monday of Octo- 
r, A. D. 1885, pursuant to a writ of error filed in the clerk’s office 
of thre SUpreme court of the state of California, wherein The South- 
ern Pacific Railroad Company, a corporation, is defendant and plain- 
tiff in error and you are plaintiff and defendant in error, to show 
cause, 1f any there be, why the judginent in the said writ of error 


—— i a ; ex sg he 
mentioned should not be corrected and speedy }USLICe shoudd not 
’ 7 : ; _ « 7 
be done to the parties in that behalt 


With CSS the Honorable Robert I, \I MrisoOil, Chief Justice of the 
Supreme court of the State ol California his 13th day oft Navy. A 1). 
ISS, and of the Independence of the U1 CU States the one hundred 
and ninth 

nk. Fr. MORRISON, 
Chief Justice 


12) Due and legal service of the within citation, made and 
imitted this 14th day of May, 1885 
HOWELL C. MOORE, 
List. Att'y and Allorney Santa (lara County, 
Plainti and Defendant in Error 


| Endorsed :] 9833. In the Supreme Court of the United States. 
the Southern Pacific Railroad Company, a corporation, pl’ff in 
ror, vs. Lhe County of Santa Clara, def’t inerror. Citation. Filed 


i>? {) 
May 22nd, 1885. J. W. McCarthy, clerk, by Frank Myers, deputy. 


1S UNITED STATES OF AMERICA. 

The President of the United States of America to the justices of the 
supreme court of the State of California. Greeting 
Becaust in thre record and proceedings ind also in the rendition 


oO] the judgm« nt of a plea which is in the said SUpPPFeIMne court before 
you, between The County of Santa Clara, plaintiff and defendant in 
error, and The Southern Pacific Railroad Company, a corporation, 
defendant and plaintiff in error,a manifest error hath happenened, 
to the great damage of the said defendant and plaintiff in error, 
as by Its complaint appears, and it being fit that the error, if 


any there hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under 
your seal, distinetly and openly, you send the record and pro- 
ceedings. aforesaid, with all things concerning the same, to the 
Supreme Court of the United Siaies, together with ‘this writ, so that you 
have the same at the city of Washington, in the District of Columbia, 
on the second Monday of October next. in the said United Siates 
Supreme Court to be there and then held, that, the record and pro- 
ceedings aforesaid being inspected, the said United States Supreme 
Court may Cause further to be done therein to correct that error 
what of right and according to the law and custom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this fifth day of May, in the year 
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of our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the United States the one hundred and ninth. 
|The Seal of the Circuit Court, District of Cala. ] é 


L. S. B. SAWYER, 


Clerk U. S. Circuit Court, 9th Circuit, District of California. Oe 
(ent 
The above writ of error is hereby allowed. _ 
R. F. MORRISON, bts 
Chief Justice of Cal. Labs 
433 | Endorsed :] United States Supreme Court. The Southern id 
Pacific Railroad Company, a corporation, pl’ff in error, vs. - i 
The County of Santa Clara, def’t in error. Writ of error. Filed 
May 22nd, 1885. J. W. McCarthy, clerk, by Frank Myers, deputy. 
44 Clerk’s Certificate. 
In the Supreme Court of the State of California. 
Tue Sovriern Paciric Rar~roap Co., Plaintiff in ) 
ES | 
Erro - 
% ry \ No. 9833. 
Tue County or Santa Ciara, Defendant in Error. | 
I,J.W.McCarthy,clerk of thesupreme court of the State of California, were 
do hereby certify that the foregoing forty-three pages, numbered from — 
one to forty-three, both numbers inclusive, contain a full, true, and ba 


correct transcript of the proceedings in the cause above entitled, and 
that the same together constitutes the return to the annexed writ of 
error. 
Witness my hand and the seal of the said supreme court this Sth 
day of July, 1885. 
[Seal Supreme Court of California. ] 
J. W. McCARTHY, 


Clerk of thre Supre me Court of California. 


Endorsed on cover: California supreme court. No. 259. The | 
Southern Pacific Railroad Company, plaintiff in error, vs. The Px, * 
County of Santa Clara. Filed August 1, 1885. 
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THE SOUTHERN PACIFIC R. R. CO. VS. DANIEL MC CUSKER ET AL. 1 


Transcript on Appeal 
In the Supreme Court of the State of California 


THE SouTHERN Paciric RaILrRoap Co. or CAt., Plaintiff) 
and Respondent, | 
Us. 


DANIEL McCusker et als., Defendants and Appellants. J 


Kittredge & Halsted, attorneys for Bank of Watsonville, appel- 
lant 


Amended Complaint. 
In the Supreme Court of the State of California 


In the Superior Court in and for the County of Monterey, State of 
California 


THe SouTHERN Pactric RAILROA! 
Plaint iff, 

is. 
Danret McCusker, FRANKLIN McCusker, TintatHa C. McCusker, 
The Bank of Watsonville. ‘Thomas Bes K. JO hn Thompson, and 
William Minis, as Ri ister of the Stat Land Office of the State 


,* 
'¥ 
4 


ifornila. Defendants 


» COMPANY OF CALIFORNIA, 


t)i { ct 


The said plaintiff, by Hammond \ Wi rtit. its attorneys. for 
is amended complaint in this action alleges- 


2 [. 


That this plaintiff and the defendant. Phi Bank of Watsonville 
are, and were at all times hereinafter mentioned, respectively, cor- 
porations duly incorporated and existing under and by virtue of the 
} 

i 


vs of the State of California 


~~ + 
~ 


’ 


L] 


That on the 9th day of October, 1875, this plaintiff was, has ever 
since ens and nov is seized in fee and entitied to the oamage of 
that certain tract of land situated in the co Inty of Monte rey, otate 
of California, known and deseribed as follows: “South of “wha line 
ind east of Mount Diablo meridian, township 12, range 2, lot num- 
bered IV of southwest quarter, and southeast qu arter of south- 
wesi quarver of section thirty-one, containing ninet yg two acres and 
fiftv-hundredths of an acre.” 


ITI. 


That the said defen lants severally cl lin to have sorne title LO. 
interest in, or liens upon the said land adverse to this plaintiff, 
which sald pretended titles LO interests 1} and liens upon the said 

land are and each of them 1s unlawful, and that neither the 
o said defendants, nor any, nor either of them, have now or 

ever had any title to, interests in, or liens upon said land 
whatever or any part thereof. 


l—2b] 
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W herefore this plaintiff prays— 

Ist. That the defendants may be required to set forth the nature 
of their respective claims upon or against the said land, and that 
the same may be determined by judgment or decree of this court. 

Znd. That by said judgment or decree it be adjudged that neither 
the said defendants nor any nor either of them have any title to, 
interests in, or liens upon the said land or any part thereof, and 
that the title of the plaintiff Is good and valid 

ord. That by said judgment or decree the said defendants and 
each of them be enjoined and debarred from asserting any claim 
whatever upon said land adverse to this plaintiff, and adjudged to 
pay the costs of this action, and that this plaintifl may have such 
further or other relief as to this honorable e uurt shall seem meet 
and apr eable to equity 

HAMMOND & WRIGHT, 
Attorneus for the Plaintiff 


4 STATE OF CALIFORNIA 
City and f ounty ofr San hra (iste ; 


Charles Crocker, being duly sworn, says as follows 

1. I am an officer of the Southern Pacific Railroad Company of 
Calrfornia, to wit, the president thereo! ei 

2. I have read the foregoing complaint and know the contents 
thereof, and the same is true of my own knowledge, except as to 
those matters which are therein stated on information and _ belief. 
and as to those matters I believe it to be tru 

». Lhe grounds of my belief are information communicated to me 
by the agents of the said COrPporation 
CHAS. CROCKER. 


Subseribed and sworn to before me this 4th lay of March. A. D 


1880. 
I HARRY T. HAMMOND, 
Notary Public 


(Endorsed :) Amended answer. Filed March 5th, 1880. M. L. 
Dexter, clerk 


3 


3) De murrer to Amended ( OM pi }] 


(Title of court and Cause. } 


} 


Now comes the defendant Bank of W atsonvill ,and, by leave of 
court first obtained, demurs to the amended complaint herein filed, 
and for cause of demurrer says: 


That said amended complaint does not state facts sufficient to 
constitute a cause of action against said defendant. 


DANIEL MCCUSKER ET AL 5 


I. 


That said amended complaint does nowt state facts suftheient LO 


; 
constitute a cause of action against said defendant in this—that it 


-_ ¢ ‘ : ; . " - 
falls to state that said plaintifi IS OF ever Was 11) possession ) the 
premises therein deseribed or any part toereo!l 


IIT. 


ry’ 3 : ’ P P , . ‘ 
hat Said amended complaint qadoes no state facts suthcient LO 


i 
constitute a cause of action against said defendant in thisthat it 
me, hae A ey A a . al P —_ 1 ¢ 
mals to show bina the Litie, Interest, or ilen ¢ med OV Sal defend- 

’ . . : : : . 
ant in or on the premises therein deseribed Is « ever WAS Ol such il 
’ . } y j . . _% 
nature, character, or kind as to constitut ud upon plaintiff's 
’ ® : . | ;% saa » ,% F . } 
titie thereto. or that said DIAN | rnorant of o1 unable to 
a 
6 ascertain the nature. characte i of said title. interest 
y * . 


; 
’ 
’ , . y 
or ileh claimed DV sald deflendant 


‘ } } } 
ib SALG lendaed COMpvpiIialnv is | ri UnIVIGPguUCU and Uti- 
: 
yf ] i] 4] 7 ,* * | | | ’ ‘ ’ ‘] vert 
veil t { i i _ ‘ il Wil Wiy i) mrougn 
what source plaintiff is seized in fee or entit | to the possession QO! 
| ’ ’ 
thy prel si’ Tipe r¢ (if —<(* T° Pec 
A 
, a , , ¥ 
. ' + 7 io ' . . 
Phi ld amends i comp iit) Ss Ullf InvUIPUOUS na ullln- 
P| | } ’ } ; ; } ' ; ’ 
Clilg ein this—that it falls to show W ner delendants are cialm- 
4 , 7 
¥ ? . 
ng by titles, distinct and independ nh other, or under a 
’ 
COMI } Claim. OFT ri rhyt {>} sources of} 
| ' ; ry) ’ i I " ie ‘ } vy ha , Baeeeaettsak “yr | ‘ys. 
nul sald amenaead Compialnt Is uncertain, amoiguous, and ull 
1} abs } ms . a eo 
Intelllglbie 1n this —that it adoes not show whether sald defendant, 
" . os ’ ; ‘ . ‘ ‘ , ‘ . ’ | 7 .¥ ‘ “sy j . 
or any of the defendants, and, if any, which ones are 1n possession 
ooh } i} is cial : oe See 
OO] the premises described therein o1 auV pal LileCTeOl 
| 


KITTRIDGE & HALSTED, 
Alt'ys for Di ‘t Bank of Watsonvill: 


(Endorsed :) Demurrer to amended complaint. Filed May 18th, 
1880. M. L. Dexter, clerk, by B. E. Cahoon, deputy clerk. 


( (‘Title of court and cause 
Ord 4 Overruling DD itnaan 


MonpbDay, Apru 26th, 1Ss1. | 

The demurrer of Franklin and Tillatha C. McCusker and of Thes. 

Beck and Watsonville Bank to amended complaint is by the court 

overruled and 20 days given to answer. (Copy of minutes, book 
a hey page So.) 
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(Title of court and cause.) 


« 


A mended y {nswer of Bank of 1] ‘atson lle 


Now comes the defendant, Bank of Watsonville, by attorneys, and, 
for answer to the amended complaint filed herein, says, by way of 
amendment, leave being granted— 

Ist. That the plaintiff herein has not ever at any time or times 
since March 22d, A. D. 1878, filed a certified copy of the copy of its 
articles of incorporation in the oftice of the county clerk of the 
county of Monterey, State of California, but has wholly failed to do 
so, and that said county is not the county where said plaintiff's orig- 
inal articles of incorporation are or ever were filed. 

2nd. That as to the averments of said complaint, that plaintiff is 
or ever was seized in fee or otherwise, or Is or ever was entitled to 
the possession of, or has or ever had any inter st whatever in or to 

the premises therein described, or any part thereof,.this de- 
5 fendant has no information or belief upon the subject or sub- 

jects aforesaid sufficient to enable to answer the allegation 
or allegations concerning the same, and on that ground it denies the 
the same and each of them. 

3rd. That this defendant has now, and had at and before the com- 
mencement of this action, an interest in said premises, and the whole 
of them, by mortgage, executed and delivered to it by one of the 
defendants, Franklin McCusker, on February 27th, 1877, to secure 
the payment of $10,000.00, gold coin of the United States, on that 
day loaned by this defendant to said Franklin McCusker, as evi- 
denced by his note of that date, due three years from date, payable 
to this defendant, with interest at 1} per cent. per month, due semi- 
annually. This mortgage was duly acknowledged and recorded in 
the county recorder’s office of Monterey county, California, on Feb- 
ruary 28th, 1877, in book “ L,” of mortgages, pages 160 and follow- 
ing, and itis and ever has been a valid lien and interest in and 
upon said premises and every part thereof, and in full force and 
effect, and has never been paid or in any manner vacated, satisfied, 
or discharged. At the time of the execution, acknowledgment, and 
delivery of said mortgage by said McCusker to this defendant he 
was the owner in fee simple, absolute, and in the possession and en- 
titled to the possession of said premises and the whole thereof, and 

the plaintiff herein did not, nor any other person besides said 
0 mortgagor, have any right, title, interest, claim, or estate 

therein whatever, and said plaintiff then and ever after had 
full notice of this defendant’s said lien thereon, and this defendant 
denies that said lien is unlawful or that it had or ever had no lien, 
interest, or title in or Upon said premises or any part thereof. This 
defendant claims no other interest in said premises than by reason 
of the force and effect of said mortgage. 

4th. That plaintiff is not and never was in the possession of said 
premises or any part thereof. 

KITTREDGE & HALSTED, 
Att’ys for Def’t, Bank of Watsonville. 


+ 
i 
»* 
s 4 


DANIEL MCCUSKER ET Al o 


STATE OF CALIFORNIA, 
County Oo} Santa Cruz, } 


> © 
ee 


Charles Ford, being first duly sworn, says: Iam an officer of the 
defendant, Bank of Watsonville, to wit, the president thereof. 
have heard the forgoing answer of said defendant read and under- 
stand its contents, and the same is true of my own knowledge, ex- 
cept as to those matters which are therein stated on information or 
belief, and Aas to those matters | believe it tO be true. 


CHAS. FORD. 


Subseribed and sworn to before me Sept. llth, A. D. 1880. 
| SEAL. | J. L. HALSTEAD, 
Notary Public. 


(indorsed :) Amended answer of Bank of Watsonville. Filed 


Sept. 27th, 1880. M. L. Dexter, clerk. 
10) Findings. 


(‘Title of court and cause. ) 


This cause came on regularly for hearing and trial upon the an- 
swers of defendants, Tillatha C. MeCusker, Franklin McCusker, The 
Bank of Watsonville, and Thos. Beck, the defendants, Daniel Me- 
Cusker, Join ‘Thompson, and Wm. Minis, as register of the land 


oftice of the State of California, although duly served with summons 
and complaint herein, having failed to answer, and their defaults 


i 
' 


Lnereiol having been duly and regularly entered herein, Messrs. 
Hammond & Wright appearing as counsel for plaintiff, S. F. Leib, 
K’sq., for Tillatha and Franklin McCusker, and Messrs. Kittredge & 
Halsted for the Bank of Watsonville and Thomas Beck. A trial by 
jury was expressly waived by the respective parties, and said action 
was tried DY the court sitting without a jury and submitted to the 
court for its consideration and decision, and after due deliberation | 
find from the testimony offered and introduced the following facts 


? ' 


LO De ¢ stablished by the evidence on the trial 
kacts. 
a 


That prior to and on the 9th day of October, 1875, the plaintiff 
was, has been ever since, and now is a corporation duly incorpor- 
ated under the Iaws of the State of California. 


- 
a 


L] I. 


That on the 16th day of June, 1876, a copy of this copy of the 
articles of incorporation of the plaintiff, filed in the office of the sec- 
retary of state of the State of California, duly certified by such 
secretary of state, was filed in the office of the clerk of the county of 
Monterey. 


— 


i aE O TE, SO ON 
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ITT. 


That by virtue of an act of Congress entitled “An act granting 
lands to aid in the construction of a railroad and telegraph line from 
the States of Missouri and Arkansas to the Pacific coast,” approved 
July 27th, 1866, and a joint resolution of Congress, approved June 
28th, 1870, a patent of the United States was duly issued to the 
plaintiff on the 9th day of October, 1875, for the following-described 
land, situated in said county of Monte rey, State of California, to wit: 
“South of base line and east of Mount Diablo meridian, township 
twelve, range two, lot numbered IV, of southwest quarter, and south- 
east quarter of southwest quarter of section 31, containing ninety- 
two acres and fifty-hundredths of an acre.” 

LV. 

That the plaintiff was owner in fee simple of all the above-described 
land, and continued as such owner to and through the trial of this 
action. 

12 V 

That all of the defendants claimed some yery right, title, and 
interest therein adverse to the said plaintiff, but that neither said 
defendants nor either of them has any estate, right, title, or interest 
whatever in or to the said land or any part thereof. 


And I do find and decide, upon the foregoing facts, the following 
conclusions of law: 

That the plaintiff is entitled to maintain this action to quiet 
the title of above-described property, which is in the county of Mon- 
ter a y. 

That the plaintiff was on the 9th day of October, A. D..1875, 
‘Ge been ever since, and now is the owner in fee simple and entitled 
to the possession of all the land described in the complaint. 

That neither one of said defendants has any right, title, or in- 
— in or to said land or any part thereof. | 

That the plaint tiff is entitled to a decree us prayed for in the 
fatto to quiet his title to said land against said defendants 
and each of them and all persons claiming or to claim the same 
or any part thereof under or through the said defendants or either 

of them. 
13 5. That the plaintiff is entitled to a judgment for costs, to be 
taxed against only the def fend: ints who have answered herein 
contesting plaintiff’s rights. 
And judgment is hereby ordered to be entered accordingly. 
Twenty days’ stay granted. : 
Feb. 3d, 1881. 
JOHN K. ALEXANDER, 
Judge of thee Superior Court. Monterey County, ¢ California. 


(Endorsed:) Findings. Filed Feb. 3d, 1881. M. L. Dexter, 
clerk, by B. E. Cahoon, deputy clerk. 


eel 
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Judgment 
(Title of court and cause ) 


This cause having been regularly called and tried by the court, 
and the findings of fact and conclusions of law and the decision 
thereon in writing having been duly rendered by the court which 
are now on file in this cause, wherein judgment was awarded in favor 

of the Southern Pacific Railroad Company of California, plain- 

14 tiff, against all of the defendants, and for costs against such 
of the defendants only as have answered contesting the 
laintiff’s rights in the premises, on motion of H. T. Hammond, Esq., 
Naintiff’s attorney, it Is now, therefore, hereby ordered, adjudged, and 
decreed that the plaintiff have judgment as prayed for in his com- 
plaint herein, against the defendants and each and all of them ; 
that all adverse claims of the defendants and each of them and all 
persons claiming or to claim said premises or any part thereof 
through or under said defendants or either of them are hereby ad- 
judged and decreed to be invalid and groundless, and that the plain- 
tiff be, and he is hereby, declared and adjudged to be the true and 
lawful owner of the land described in thi comp aint and hereinafter 
described, and every part and parcel thereof, and that his title thereto 
is adjudged to be quieted against all claims, demands, or pretensions 
of the defendants, or either of them, who are hereby perpetually 

pped from setting up anv claims thereto or any part thereof. 

Said pre mises are bounde d and described as follow s,1n the county 
of Monterey, State of California, to wit: “South of base line and 
east of Mount Diablo meridian, township twelve, range 2, lot num- 
ber IV of southwest quarter, and southeast quarter of southwest 
f section 31, containing ninety-two acres and fifty-hun- 


( stopp 


quarcer | 
dredths of an acre.” 
1d And it Is hereby ordered, adjudged and decreed that the 
plaintif do have and recover costs of this action against th 
following-n imed defendants Tillatha M “( ‘usker, Franklin Vet us 


ker, Thomas Beck, and the Bank of Watsonville, taxed at $59.45. 
JOHN kK. ALEXANDER 


Juda of Ny On f ‘nosed ft Mont: re 7 (an / a 


pe: 


Endorsed :) Decree. Filed Feb. 3d, 1881. M. L. Dexter, clerk, 
=) 5 I Cahoon, deputy clerk. 


Ni har ‘ of Inte ntlion a Move ‘OT Ni i lrial 


(Title or court an COaUS* 


Southern Pacifie Railroad Co., plaintiff, and Messrs. Hammond 

Wright, its attorneys - 

You Wil please take notice that the cle ren LNs, Band Ol W atson- 
ville and Thomas Beck, each intend to move the court to vacate and 
Sel aside the decision of the court rena red it} the above-entitled 
cause and to grant a new trial therein upon the following grounds 


k 
> t 


affecting the substantial rights of said defendants and each of 


ng 
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Ist. Insufficiency of the evidence to justify said decision and that 
said decision is against law. 
16 2nd. Errors in law occurring at the trial and excepted to 
by said dele ndant ~ and mot ) the In) 
Said motion wil | be made Ol) bill of exceptions and statement of 
the case to be tect -eck prepared, served, and filed 
KITTRIDGE ann HALSTED, 
Alt’ vs for Bank and Beck. 


(Endorsed :) Notice of intention to move fora new trial. Filed 
March 18th. 1881. M. L. Dexter. clerk / 


‘ , ’ . . a 
Niatle ment fii AIT f fi sé (vi Motio ! aay if New Trial. 


Upon oni rial of this case the only evidence introduced to prove 
the alleg tion that plaintiff is or ever was a corporation was a certi- 
fied copy ‘of a document purporting to be articles of consolidation 
between what by said articles purported to be two previously-exist- 
Ing corporations. 

It was this certified copy of said document which was filed in the office 

of the county clerk of Monterey county « June 16th, 1876, 
17 referred to in the findings, and nothing else in the way of arti- 

cles of incorporation was ever filed in said county clerk’s 
office having any reference to the plaintiff herein or to either of the 
supposed previously-existing corporations 

That the date of such articles of consolidation is subsequent to 
the year 1870, but previous to the year 1875 

A copy of said articles, hereinbefore referred to, is hereto attached 
and marked “ Exhibit A,” and are made a part of this statement. 

The only evidence which plaintiff introduced to support the alle- 
gation of title was a patent from the United States to plaintiff cov- 
ering the land in controversy and purporting to be issued in pur- 
suance of the act of Congress, approved July 27th, 1866. An extract 
from the material part of said patent pert aining to the title in q ues- 
tion is hereto attached and marked “ Exhibit B,” and is made a part 
of this statement. 

And it was proved by plaintif inal the State never filed in the 
U.S. surveyor general’s office its seg re gation mapor survey of sw: mp 
lands of sect. 31, t’s’p 12 S., R. 2 east t, & that the U.S. surve yor gen'l 
for California had filed in said office a plat of said t’s’p; that the 
same was approved July 19th, ’67, afterwards amended & approved 
Aug. 31st, 1872, & that sect. 31 was returned as high land and has 
never been changed from that character. 

But said articles of consolidation gave the supposed corporation, 
thereby purported to be formed, no power, and it was not specified 
therein as its object to receive or acquire any land except such as 
should be necessary for its track, switches, depots, and buildings, 
and it was proved and admitted that this land in controversy was 
not used or capable of being used for any such purposes. 
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It was admitted by the def’t that the value of the rents, issues, 
W profits of said land for said time was $180 
(On behalf of the defense the following evidence was in- 


IS troduced : A patent in due form from the State of California 

to Daniel’ McCusker, purporting to grant to him the land in 
} ’ } ’ } 1 ’ : ’ 
qaisput as swamp and overflowed land. it was proved and aamitted 


that thereafter, but before the commencement of this action, defend- 
ant, Lillatha C. McCusker, acquired her interest in said premises. 
This patent was dated and issued in 1868. It was admitted by 
counse! ior plaintiff and proved that over on -half of Cacil LOVC?i- 
mental subdivision of such premises was and always had been swamp 
nd overflowed land, and was rendered thereby unfit for cultivation 
‘oO other evidence was introduced te nding LO prove or illustrate th 
truth or falsity of the following 


pn ile ations 


Lhe defendant specifies the following particulars in which the 
evidence is Insufhicient to justify the findings or decision herein, viz: 
j ree : J . ° . : 7” j j . sr ° : t 

Ist. Ihe evidence is insufficient to justify the finding that pla 


tiff 1s or ever was a corporation 


9 . seme a ae ‘ . ‘ ' any ae . bs , oad ; 
2nd. The evidence is insufficient to justify the finding that plaintiff 
nied ry tive othee oft the COUNTIES clerk Ol Vion ere y county cl CO}? Ol 


a copy of a copy of articles of incorporation 
3rd. ‘The evidence is insufficient to justify the finding that 
lt) a copy or a copy of a copy of such articles of incorporation 
hav remains d Or ever have ber I Ol file in the othce of sald 
county clerk | 
ith. ‘he evidence is insufficient to justify the finding that a pat- 
ent for the premises in dispute, or any part thereof, was ever duly 
issued by the United States to plaintiff, or was ever issued at all, 
under o1 by virtue of any act or resolution of the Congress of the 
Lnited States of America 
oth. The evidence is insuflicient to justify the finding that that 
plaintiffis the owner of the premises described in the complaint 
6th. The evidence is insufficient to justify the finding that plain- 


, J 


tiff is or ever was at any time the owner of said premises or any part 


7th. The evidence is insufficient to justify the finding that plain- 
tiff was at the commencement of this action the owner of said prem- 
ses or any part thereof. or of Any inte rest there In. 


: 


nd signed, and that thereupon the same be 


| 


be settled. allowed. ‘ 
made il part of the h 


nd defendant prays that the for rolng statement of the case may 
. : 


| 


es and records herein 


Exuipit “A 
STATE OF CALIFORNIA, DEPARTMENT OF STAT! 
20 |, D. M. Burns, secretary of state of the State of California, 
do hereby certify that I have compared the annexed copy 
of articles of association, amalgamation, and consolidation with 


) yAnT 
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the origins il How on file in my othee, and that the same 1s a correct 

transcript therefrom and of the whole thereof 
Witness my hand and the great seal of State, at 

mento, California, the 9th day of August, A. D. 15851. 


othee, in Sacra- 


| SEAL. | | D. M. BURNS, 
: Secretary of State 
By —— Deputy. 


Articles of association, amalgamation, ind consolidation made and 
executed this 17th day of Decem ber, A. D 1874, by and between 
the Southern Pacific mwa Col cm pany; of the first part, and the 
Los Angeles and San Pedro Railroad Company, party of the second 
part, witnesseth 

That whereas the said parcy of the first part heretofore, to wit, on 
the 19th day of August, A. D. 1873, was duly incorporated and or- 
ganized under the laws of the State of California by the amalgama- 
tion and consolidation of the following railroad corporations thereto- 
fore existing under laws of said State, to wit, the San Fran- 

cisco and San Jose Railroad Company, the Santa Clara and 
21 Pajaro Railroad Company, the Southern Pacific Railroad 

Company, the California Southern Railroad Company, and 
the Southern Pacific Branch Railroad Company, all of said railroad 
companies being incorporated and duly organized under the laws 
of the State of California prior to the 3lst day of December, A. D. 
1872, pursuant to articles of amalgamation and consolidation of that 
date by them agreed upon, which by virtue of the law of said State 
entitled “An act to provide for the incorporation of railroad com- 
panies and the management of the affairs thereof, and other matters 
relating thereto,” approved May 20th, 1861, whereby said corpora- 
tion became duly incorporated and organized under the.laws of said 
State, for the purposes of purchasing, constructing, owning, main- 
taining, and operating continuous rage railroad from the city and 
county of San Francisco, in the State of California, throu; ol) the city 
and county of San Francisco, the caadie s of San Mateo, Santa Clara, 
Monterey * resno, Tulare, Kern, San Bernardino, and San Diego to 
some point on the Colorado river in the southeastern part of the 
State of California, a distance of six hundred and thirty-five and 
A aa as near as may be; also a line of railroad from a point 
at or near Tehachapa Pass, by. way of Los Angeles, to the Texas 

Pacific railroad, at or near the Colorado river, a distance of 
22 three hundred and fifty-six and +}, miles, as near as may be; 

also a line of railroad from the.town of Gilroy, in the county 
of Santa Clara, in said State, passing through said county and the 
counties of Santa Cruz and Monterey, to a point at or near Salinas 
City, in said last-named county, a distance of thirty-five and 7, 
miles, as near as may be; and also such branches to said lines as 
the board of directors of said corporation may consider advantageous 
to said corporation and direct to be established; and also from a 
point on said road aforesaid at or near Salinas City, in the county of 
Monterey, southerly to a point in Kern county south of Tulare Lake, 
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intersecting the San Joaquin division of the said Southern Pacific 
railroad ; also from a point on the above-described line at or near 
San Miguel, in San Luis Obispo county, thence in a southerly direc- 
tion toa point of intersection in Los Angeles county with the line 
of the said Southern Pacific railroad, running from Tehachapa Pass, 
by way of Los Angeles, to Fort Yuma; said roads. passing into or 
through the counties of Monterey, San Luis Obispo, Kern, Santa 
Barbara, and Los Angeles, and said roads, in the aggregate, being as 
near as may be, four hundred and two (402) miles in length ; 

And whereas the said party of the second part was heretofore, to 

wit, on the 18th day of February, A. D. 1868, duly incorporated 
25 and organized under the laws of the State of California for 
the purpose of constructing, owning, and maintaining and 
operating a railroad from a point In the city of Los Angeles, in the 
county of Los Angeles, State of California, to a point on or near the 
Bay of San Pedro,in said county, a distance of twenty and ;; miles; 

And whereas said parties belicve a consolidation and amalgama- 
tion of their capital stock, debts, properties, assets, roads, telegraphs, 
lands, and franchises will be mutually advantageous ; 

And whereas more than three-fourths in value of the stockholders 
in interest of each of said parties have consented, in writing, to such 
amalgamation and consolidation upon the terms and conditions 
hereinafter set forth ; 

And whereas all of the railroad corporations included in the sev- 
eral consolidations were duly incorporated prior to the 3lst day of 
December, A. D. 1872: 

Now, therefore, under and by virtue of the fortieth section of a law 
of the State of California, entitled “An act to provide for the incer- 
poration of railroad companies and the management of the affairs 
thereof and other matters relating thereto,” approved May 20th, 

1861, and the several amendments thereto, the said parties do 
24 hereby mutually covenant and agree each with the other to 
the following articles, to wit: 


Article first. 


Said parties do hereby amalgamate and consolidate themselves 
into a new corporation, under the name and style of the Southern 
Pacific Railroad Company, which new corporation shall continue in 
existence for the period of fifty years from the date of these articles; 
and they do further consolidate and amalgamate their several capl- 
tal stocks, debts, properties, assets, roads, telegraphs, lands, franchises, 
rights, titles, privileges, claims, and demands of every kind whatso- 
ever, as well in possession as In expectancy, at law or In equity, and 
do grant, convey, and vest the same in the said new corporation as 
fully as the same are now severally held and enjoyed by them, re- 
spectively, subject, however, to all conditions, obligations, stipula- 
tions, contracts, agreements, liens, mortgages, incumbrances, judg- 
ments, claims, and charges thereon, or in anywise affecting the same 
or any part thereof 


‘? 
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Article second. 


The object and purpose of said new corporation shall be to pur- 
chase, construct, own, maintain, and operate the several lines of 
railroads hereinbefore described, to wit, continuous lines of 
25 railroad from the city and county of San Francisco, in the 
State of California, through the city and county of San Fran- 
cisco, the counties of San Mateo, Santa Clara, Monterey, Fresno, 
Tulare, Kern, San Bernardino, and San Diego, to some point on the 
Colorado river, in the southeastern part of the State of California, a 
distance of six hundred and thirty-five and ,5, miles, as near as 
may be; also a line of railroad from a point at or near ‘Tehachapa 
Pass, by way of Los Angeles, to the Texas Pacific railroad, at or near 
the Colorado river, a distance of three hundred and fifty-six and ,, 
miles, as near as may be; also a line of railroad from the town of 
Gilroy, in the county of Santa Clara, in said State, passing through 
said county and the counties of Santa Cruz and Monterey toa point 
at or near Salinas City, in said last-named county, a distance of 
thirty-five 4, miles, as near as may be; and also such branches to 
said lines as the board of directors of said corporation may consider 
advantageous to said corporation and direct to be established; and 
also from a point on said road aforesaid at or near Salinas City, in 
the county of Monterey, southerly to a point in Kern county south 
of Tulare Lake, intersecting the San Joaquin division of the said 
Southern Pacific railroad; also from a point on the above- 
26 described line at or near San Miguel, in San Luis Obispo 
county; thence in a southerly direction to a point of inter- 
section in Los Angeles county with the line of the said Southern 
Pacific railroad, running from Tehachapa Pass, by way of Los An- 
geles, to Fort Yuma; said roads passing into or through the coun- 
ties of Monterey, San Luis Obispo, Kern, Santa Barbara, and Los 
Angeles, and said roads in the aggregate being, as near as may be, 
four hundred and two miles in length; also from a point in the city 
of Los Angeles, in the county of Los Angeles, State of California, to 
a point on or near tie Bay of San Pedro, in said county,a distance 
of twenty and one-half miles, the aggregate length of all of said 
railroads being one thousand four hundred and forty-nine and fifty- 
four one-hundredths miles. 


Article third 


The board of directors of said new corporation shall consist of 
seven persons, and the following-named persons shall act as such di- 
rectors until their successors shall have been duly elected pursuant 
to the by-laws of said new corporation hereafter to be adopted, viz., 
Charles Crocker, David D. Colton, E. H. Miller, Jr., Robert Robin- 
son, Nicholas T. Smith, Stephen T. Gage, and Joseph L. Will- 
cult. 

97 Article fourth. 


ai | 


The capital stock of said new corporation shall be ninety millions 
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dollars, divided into nine hundred thousand shares of one bundred 
dollars each, that sum being the contemplated actual cost of said 
railroads, including telegraph lines, rolling stock, motive power, 
shops, depots, etc. 


Article fifth. 


Kach stockholder of each of said parties shall have the same num- 
ber of shares of the capital stock of the new corporation which he 
now owns and holds of the capital stock of his respective company 
upon the Same terms and conditions, and shall be entitled to recelve 
from said new corporation certificates therefor where the same has 
been fully paid up upon the surrender of the certificates now held 
by him, and where the same has not been fully paid up he shall 
receive such other evidence of his ownership iis the board of di- 
rectors of said new corporation shall direct upon the surrender of 
such evidence of his ownership of such unpaid stock as he nay now 


hold. 
Article sixth. 


And the said several parties of the first and second parts, 
28 each for itself, hereby sells, assigns, transfers, grants, bargains, 
releases, and conveys to the said new and consolidated company 
and corporation, its successors and assigns forever, all its property, 
real, personal, and mixed, of every kind and description, all its cap- 
ital stock, all its interest in the shares of its capital stock subscribed 
but not fully paid up, all credits, effects, judgments, decrees, contracts, 
agreements, claims, dues, and demands of every kind and description, 
and all rights, privileges, and franchises, corporate and otherwise, 
held, owned, or claimed by said parties of the first and second parts, 
or either of them, in possession or expectancy, either at law or in 
equity, subject, however, to all conditions, obligations, stipulations, 
contracts, agreements, liens, mortgages, incumbrances, claims, and 
charges thereon or In anywise affecting the same. 


Article seventh 


The said new and consolidated company and corporation is to be 
liable for and shall fulfill, perform, do, and pay all and each of the 


contracts and agreements, covenants, duties, obligations, liabilities, 
debts, dues, and demands of the said several parties of the first and 


: 


second parts, but this amalgamation and consolidation shall not in 
any way relieve the said parties of the first and second parts or the 


' . *, 


stockholders thereof from any and all just liabilities. 


29 In testimony whereof the said party of the first part has 


. . . 
caused this instrument to be signed by its president and sec- 
retary and its corporate seal to be hereunto affixed, and the said 
party of the second part has caused this instrument to be signed by 


its president and secretary and its corporate seal hereunto afhixed, 
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in pursuance of orders and resolutions of their several boards of di- 
rectors made on the seventeenth day of December, A. D. 1874. 
[Seal S. P. R. R. Co 
SOUTHERN PACIFIC RAILROAD 
COMPANY, 
By CHAS. CROCKER, President. 
J. L. WILLCUTT, Secretary. 
[Seal L. A. & S. P. R. R. Co.) 


LOS ANGELES & SAN PEDRO 
RAILROAD COMPANY. 

By LELAND STANFORD, President. 
J. L. WILLCUTT, Secretary. 


We, the undersigned, being the holders of stock to the extent of 
more than three-fourths of the value of all stockholders in interest 
of the said Southern Pacific Railroad Company, party of the first 
part to the foregoing new articles of association amalgamating and 

consolidating the sald parties of the first and second parts, 
30 hereby consent to such amalgamation and consolidation and 
to the said new articles of association this seventeenth day of 
December, A. D. 1874. 
CHAS. CROCKER. 
S. T. GAGE. 
N. T. SMITH. 
DAVID D. COLTON. 
KE. H. MILLER, Jr. 
J. L. WILLCUTT. 
ROBERT ROBINSON. 
MARK HOPKINS. 
LELAND STANFORD. 
C. P. HUNTINGTON, 
By MARK HOPKINS, Att’y-in-Fact. 
CONTRACT AND FINANCE CO., 
By JNO. MILLER, Secretary. 


We, the undersigned, being the holders of stock to the extent of 
more than three-fourths of the value of all stockholders in interest 
of the said Los Angeles and San Pedro Railroad Company, party of 
the second part to the foregoing new articles of association amalga- 
mating and consolidating the said parties of the first and second 

parts, hereby consent to such amalgamation and consolida- 
ol tion and to the said new articles of association this seven- 
teenth day of December, A. D. 1874. 
LELAND STANFORD. 
CHAS. CROCKER. 
DAVID D. COLTON. 
MARK HOPKINS. 
C. P. HUNTINGTON, 
By MARK HOPKINS, Alt’y-in-Fact. 
ROBERT ROBINSON. 
J. L. WILLCUTT. 
CONTRACT AND FINANCE CO., 
By JNO. MILLER, Secretary. 
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Kiled in the office of the secretary of state December 18th. 1874. 
DRURY MELONE, 
Ne CT ¢ tary of Slate " 


By U. E. WHITE 
Records d. book }. page 324 


Exuipit “B 
Abstract O} Pate nt from United States ta the No thern Pacifie Pailroad 
( ompany ot f alitor 1a. 
_ i ; | | ; 
Lhe | nited States of America to all to WHOM these presents shall 
come, Gre ting . 

— Pe es 7. 

Whereas by the act of Con; gress approved July 27th, 1866, 


oz and joint resolution of June 28th, 1870, Lo - In the con- 
, agp : 
seeitteath adi an aielinieedi anak ackuemniee de thats from the States of 


Missour! and Arkansas to the Pacific coast, and to secure to the Gov- 
ernment the use of the same for postal, military, and othe pur- 
poses,” authority is given to the Southern Pacific Railroad Company 
of California, a corporation existing under the laws of the State, to 
construct a railroad and telegraph line, under certain conditions and 
stipulations expressed in said act, from the city of San Francisco to 
a point of connection with the Atlantic and Pacific railroad near 
the boundary line of said State, and provision is made for Pranving 
to the said company “every alternate section of public land, desig 
nated by odd numbers, to the amount of —— alternate sections 
per mile on each side of said railroad on the line thereof and within 
ee ee side of call eal not sold, re- 
served, or otherwise disposed of by the United States, and to which 
pre-emption 01 homestead claim may not have attached at the tim: 
the line of said road is definitely fixed : 

And whereas it is further provided by said act that “ whenever, 
prior to said time, any of said sections or parts of sections shal} 
have been granted, sold, reserved, occupied by homestead settlers, or 

p re-emp ited or otherwise di Spose “cl ofo her lands shall be selected 
30 bj said company in lieu thereof, under the direction of thi 

Secretary of the Interior, in alternate sections and designated 
by odd numbers not more than ten miles beyond the limits of said 
alternate sections and not included. in the numbers ; ” 

And whereas official statements, bea ring dates August 17th and 
October 26th, 1871, October 2d, 1872, August 9th, 1873, and Octo- 
ber 26th, 1874, from the Secretary of the Interior, have been filed 
be General Land Office, showing that the commissioners appointed 
by the President under the provisions 6f the fourth section of the 
suid act of Congress approved July 27th, 1866, have reported to him 
that the line of rallroad and telegraph from San Jose to Gilroy and 
thenee toa point In township thirteen south, range six east, and 
from Goshen, the point of junction of said road with the San Joaquin 
Valley branch of the Central rin Railroad, in the northwest 
corner of section two, township twenty-five south, range twenty-five 
east, to the northeast quarter ¢ of section ine, township twenty-eiglit 
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south, range twenty-six east, making one hundred and ten miles of 
road, lave been constructed and fully completed and equipped in 
the manner prescribed by the said act of Congress, and that the 
president of the “Southern Pacific” Railroad Company has 
o4 applied for a conveyance of the title to the lands granted to 
said company by the said act of Congress, July 27th, 1866. 

And further showing that’copies of the reports of said commis- 
sioners have been filed in the Department of the Interior, with 
copies of the order of the President of the United States, dated Jan- 
uary 19th and October 25d, 1871, October Ist, 1872, August 6th, 
1873, and October 26th, 1874, under authority conferred upon him 
by the fourth section of the act of July 27th, 1866, of the comple- 
tion of the first, second, third, fourth, and fifth sections of twenty- 
two miles each of said railroad and telegraph line ; 

And whereas certain tracts have been selected under the act afore- 
said by Benjamin B. Redding, land agent of the “Southern Pacific 
Railroad Company,” as shown by his original lists of sections, dated 
July 28th, 1875, and certified July 29th, 1875, by the register and 
receiver at San Francisco, California, the said tract being described 
as follows, to wit: 

South of base line and east of Mount Diablo meridian, 
township twelve, range two, ‘ “lot numbered IV of south- 
west quarter, and southeast quarter of southwest quarter of section 
thirty-one, containing ninety-two acres and fifty-hundredths of an 
acre :” 


* * 


Now know ye that the United States of America, in con- 

BO sideration of the premises and pursuant to the said act of 

Congress, have given and granted and by these presents do 

give and grant unto the said Southern Pacific Railroad Company of 

California, and to its successors and assigns, the tracts of land above 
described, mineral land excepted : 

To have and hold the same, together with all rights, privileges, 
aud appurtenances of whatever nature thereunto belonging, unto the 
said Southern Pacific Railroad Company of California and to its 
successors and assigns forever. 

In testimony whereof I, Ulysses 8S. Grant, President of the United 
States, have caused these letters to be made patent and the seal of the 
General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this ninth day 
of October, in the year of our Lord one thousand eight hundred and 
seventy-five, and of the Independence of the United States the one 
hundredth. 

[Seal U.S. General Land Office. | 

By the President: U. S. GRANT, 

By D. D. CONE, Secretary. 

L. K. LIPPINCOTT, 

Recorder of the General Land Office. 
36 I, J. K. Alexander, judge of the superior court of the 


county of Monterey, and before whom the above proceedings 
were taken and had, do hereby certify that the statement herein- 
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above set out has been duly settled by me, and that the same is cor- 
rect and hereby allowe d. 
Witness my hand this — ds ay of December, A. D. 1881. 
ie 4 ALEXANDER, Judge. 


(Kndorsed:) Statement on motion for a new trial. Filed — 
1881. M. L. Dexter. clerk. 


Orde 7 De nyiwng Motion for Ne / Trial 


(Title of court and cause.) 


De fendant ’s motion for a new trial herein, heretofore argued and 
submitted, is by the court denied. 


(Endorsed :) Order denying motion for new trial. Filed Monday 
January 9th, 1882. M. L. Dexter, clerk, by B. E. Cahoon, deputy 
clerk. 


B yi Notice of Appeal. 
(Title of court and cause.) 


You will please take notice that the defendant in the above- 
entitled action, to wit, Bank of Watsonville, does hereby appeal 
to the supreme court of the State of California from the judg- 
ment therein ——s and entered in said superior court on Feb- 
ruary 3d, 1881, in Judgment Book “ A,” pages 224 and following, in 
favor of the plaintiff in said action and against defendants, Bank 

Watsonville, Tillatha C. McCusker, and others, and from the 
whole thereof, and also from the order di nying said defendants’ 
motion for a new trial, made and entered in the minutes of said 
court on the 9th day of January, A. D. 1882. 

KITTREDGE & HALSTED, 
Attys for Bank of Watsonvill 


Totheclerk of said superior courtand Messrs. Hammond & Wright, 
att’y for plaintiff. 


STATE OF CALIFORNIA, | 
County of Santa Cruz, } 


ao. 


A. S. Kittredge, being first duly sworn, says: I am attorney for the 
defendant, Bank of Watsonville, in the above-entitled action, and 
‘eside and have my office in Watsonville, Santa Cruz Co., Cal- 

ifornia; Messrs. Hammond «& Wright are plaintiff's at- 


cy 


38 torneys In said action,and reside and have their office at 318 
Pine St., city of San Francisco, California; between said two 
places is regular daily communication by U.S. mail. I served the 
foregoing notice of appeal on said Hammond & Wright on January 
30th, 1882, by depositing a copy thereof in the U.S. post office at said 
Watsonville on that day, addressed to said Hammond & Wright, No 
318 Pine street, San Francisco, California, postage prepaid, and 
before the departure of said mail on that day. 
A. 5. KITTREDGE. 
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Subscribed and sworn to before me January 30th, A. D. 1882. 
[ SEAL. | J. L. HALSTED, 
Notary Public. 


(Endorsed :) Notice of appeal! Filed Jan. 30th, 1882. M. L. 
Dexter, clerk. 


Clerk's Certificate. 
‘Title of court and cause.) 


STATE OF CALIFORNIA, | _ 
County of Monterey, {°° 
39 I, M. L. Dexter, county clerk of said Monterey county and 
ex officio clerk of the superior court of said Monterey county, 
State of California, do hereby certify that the foregoing are full, 
true, and correct copies of originals on file and of record in my 
office in said eause, and that the foregoing constitutes the transcript 
on appeal from the judgment in favor of plaintiff and from the 
order of the court denying defendants’ motion for a new trial in said 
cause, and is correct; and I hereby further certify that an under- 
taking on appeal in due form has been properly filed by said de- 
fendant and appellant within the statutory time in said cause. 
In witness whereof | have hereunto set my hand and affixed the 
seal of said superior court the 6th day of March, A. D. 1882. 
[SEAL OF COURT. | M. L. DEXTER, Clerk, 
By —- -——-, Deputy Clerk. 


40 Submission Oo] Cause. 


In the Supreme Court of the State of California, Department One. 
SOUTHERN Paciric RAILROAD COMPANY OF CALIFORNIA ) 
> No. 8316. 
J 
Marcu 4, 1885. 
Ordered submitted on briefs on file in cause 8333, Southern 
Pacific Railroad Company of California vs. Daniel McCusker et al. 


i. 
DANIEL McCusker ef al. 


A] Judgment 
In the Supreme Court of the State of California, Department One. 


THe SouTHERN Paciric Rattway Co. or CALIFORNIA, ) 
Respondent, e . 
No. 8316. 


Us 


' 
: i 
DANIEL McCusker et als., Appellants. } 
On appeal from the superior court in and for the county of Monterey. 


And now, at this day, this cause being calied and having been 
heretofore submitted and taken under advisement, and all and singu- 


ee ed 
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lar the law and premises having been fully considered, the opinion 
of the court herein is delivered by the court. 

Whereupon it is adjudged and decreed by the court that the judg- 
ment and order of the superior court in and for the county of Mon- 
terey in the above-entitled Cause be, and the Same are hereby, 
reversed, with costs, and cause remanded for a new trial. 


t2 Opinion. ( Filed May 2D, LSS5.) 

[nm thr Supreme Court of the State of California, Department Une 
S. P. R. R. Co. vs. McC SKI rk. No. 8316. 

The Court: 


On the authority of S. P. R. R. Co. vs. McCusker, No. 8333, judg- 
ment and order reversed and cause remanded for a new trial. 


> Bond. 
In the Supreme Court of the State of California. 


THE SouTHERN Paciric RAILROAD CoMPANY OF CALI- ) 

FORNIA, Plaintiff & Respondent, 

against | 

DANIEL McCusker, TintatHa C. McCusker, his Wife: | ., 

Thomas Walker, Franklin McCusker, The Bank of { ** 

Watsonville, Thomas Beck, John Thompson, and Wil- 

liam Minis, as Register of the State Land Office of the 
State of California, Defendants. 


Know all men by these presents that we, Charles F. Crocker, of 
the city and county of San l'rancisco, state ol California, and kK. H 
Miller, Jr , Ol the LOW] and county of Alame da, otate of California, 
are held and firmly bound unto Daniel McCusker, Tillatha C. Me- 
Cusker, his wife; ‘Thomas Walker, Franklin McCusker, The Bank of 

Watsonville, Thomas Beck, John Thompson, and William 
= Minis, as register of the State land office of the State of Cali- 

fornia, the defendants in the above-entitled action, in the sum 
of one thousand dollars gold coin of the LU nite d states; for which 
payment, well and truly to be made, we bind ourselves, our and each 
of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the 13th day of June, in the yea 
of our Lord One thousand elght hundr d and ighty-five. 

W hereas the Southern Pacifie Railroad ‘ oOlpany of California, 
plaintifl and respondent in the above-entitled action. has prosecuted 
au writ of error from the Supreme Court of the United States to the 
said supreme court of the State of California, upon the judgment 
rendered by said last-uamed court in the above-entitled cause in 
favor of the defendants or some of them against the said plaintiff: 

Now, therefore, the condition of this obligation is such that if the 
suid plaintifl in error shall prosecute its said writ of error to effect 
and answer all damages and costs if it shall fail to make its plea 
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good, then this obligation shall be void ; otherwise to remain in full 
force and effect. 
45 CHAS. F. CROCKER. 
E. H. MILLER, JR. 


Signed, sealed, and delivered in presence of— 
CHARLES J. TORBERT. 
STATE OF CALIFORNIA, 


City and County of San Francisco, | st 

Charles F. Crocker and E. H. Miller, Jr., being severally duly 
sworn, each for himself deposes and says that he is a resident and 
freeholder within the State of California, and one of the obligors 
named in and who executed tle foregoing bond; that he is worth 
the sum of two thousand dollars over .and above all his debts and 
liabilities and exclusive of property exempt by law from execution. 
CHAS. F. CROCKER. 
KE. H. MILLER, Jr. 


46 Severally subscribed and sworn to by the said Charles F. 
Crocker and E. H. Miller, Jr., on this thirteenth (13th) day 
of June, A. D. 1885, before me— 
| NOTARIAL SEAL. | CHARLES J. TORBERT, 
Notary Public WD and jor thre City and County of 
San Francisco, State of California. 


I do hereby approve the foregoing bond both as to sufficiency of 
security and as to form and manner of execution. 
Dated 15th June, 1885. 
McK EE, Acting ©. Jd. 


Endorsed: Filed June 15th, 1885. J. W. McCarthy, clerk, by 
Frank Myers, deputy. 


L7 In the Supreme Court of the United States. 


THE SOUTHERN Paciric RAmLRoAD Company or CALI- ) 
FORNIA 

v. 
DANIEL McCusker, TittatnHa C. McCusker, his Wife: + No. 8316. 
Franklin McCusker, The Bank of Watsonville, Thomas 
Beck, John Thompson, and William Minis, as Regis- 
ter of the State Land Office of the State of California: ‘ 


hcesecalllls 


term, in the year of our Lord one thousand eight hun- 
dred and eighty-five. 


Afterwards, to wit, on the first Monday of , In this same term, 
before the justices of the Supreme Court of the United States, at the 
Capitol, inthe city of Washington, comes the said The Southern Pa- 

cific Railroad Company of California, by John A. Wright, 
48 its attorney, and says that in the record and proceedings afore- 


said there is manifest error in this, to wit: That it was not 
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competent for the defendants to show that the land embraced by the 
United States patent, valid on its face, was swamp or overflowed 
land. 

And the said The Southern Pacific Railroad Company of Cali- 
fornia prays that the judgment aforesaid may be reversed, annulled, 
and altogether held for nought, and that it may be restored to all 
things which it hath lost by occasion of the said judgment. 

JOHN A. WRIGHT, 
Per J. KB. K. C., 
Altorney for Plaintiff in Error. 


Endorsed: Filed July 10th, 1885. J. W. McCarthy, clerk, by 
‘rank Myers, deputy. 


if) Unirep STATES OF AMERICA, 88: 


The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting : 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, between the Southern Pacific Railroad Company of California, 
plaintiff in error, and Daniel McCusker, Tillatha C. McCusker, his 
wife; Thomas Walker, Franklin McCusker, The Bank of Watsonville, 


Thomas Beck, John Thompson, and William Minis, as register of 


the State land office of the State of California, defendants in error, 
a manifest error hath happenened, to the rreat damage of the said 
plaintiff in error, as by his complaint appears, and it being fit 
that the error, if any there hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that you 
have the same at the city of Washington, in the District of Columbia, 
on the second Monday of October next, in the said United States 
Supreme Court to be there and then held, that, the record and pro- 
ceedings aforesaid being inspected, the said United States Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the law and custom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 12th day of June, in the year 
of our Lord one thousand eight hundred and eighty-five, and of the 
[Independence of the United States the one hundred and ninth. 

| SEAL. | : L. S. B. SAWYER, 
: Clerk U. 8. Circuit Court, District of Californin, 
By F. D. MONCTON, 
Deputy Clerk. 


The above writ of error. is hereby allowed. 
McKEE, Acting C. J. 


; 
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50 [Endorsed :] 8316. United States Supreme Court. The 
Southern Pacific Railroad Co. of California, pl’ff in error, vs. 
Daniel McCusker et al., def’ts in error. Copy. Writ oferror. Lodged 


' for defendant- in error 15th June, 1885. J. W. McCarthy, clerk, by 


Frank Myers, deputy. 


51 UNITED STATES OF AMERICA, 88: 


To Daniel McCusker, Tillatha McCusker, his wife; Thomas Walker, 
Franklin McCusker, The Bank of Watsonville, Thomas Beck, 
John Thompson, and William Minis, as register of the State land 
office of the State of California, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
‘ber, A. D. 1885, pursuant to a writ of error filed in the clerk’s office 
af the supreme court of the State of California, wherein The South- 
ern Pacific Railroad Company of California is plaintiff in error and 
you are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

‘Witness the Honorable S. B. McKee, acting chief justice of the su- 
preme court of the State of California, this 15th day of June, A..D. 
1885, and of the Independence of the United States the one hundred 


-and ninth. 


McKEB, Acting C. J. 


D2 Due service of the within citation, by delivery of a copy 
thereof, is hereby admitted this 19th day of June, A. D. 1885. 
A. 8. KITTREDGE, 
Att'y for Def’ts in Error, Thomas Walker and 
Bank of Watsonville. 


(Endorsed :) 8316. In the Supreme Court of the United States. 
The Southern Pacific Railroad Co. of California, pl’ff in error, 
vs. Daniel McCusker ef ail., def’ts in error. Citation. Filed June 
26th, 1885. J. W. McCarthy, clerk, by Frank Myers, deputy. 


53 Clerk’s Certificate. 
In the Supreme Court of the State of California. 
THE SovTHeRN Paciric RamLRoap CoMPANY OF CAL. | 
V3. f No. $316. 
DanikL McCusker ef al. j 
I, J. W. McCarthy, clerk of the supreme court State of Cali- 
fornia, do hereby certify that the foregoing 51 pages, numbered from 


1 to 51, both numbers inclusive, contains a full, true, and correct 
transcript of the proceedings in the cause above entitled, and that 
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the same together constitutes the return to the annexed writ of 
error. i 

Witness my hand and the seal of the said supreme court this 10th 
day of July, A. D. 1885. 


[Seal Supreme Court of California ] 


J. W. McCARTHY, 


Clerk of the Supre me Court of California. 


Endorsed on cover: California supreme court. No. 261. The 
Southern Pacific Railroad Company, plaintiff in error, vs. Daniel 
McCusker, Tillatha McCusker, bis wife; Thomas Walker, et al. Filed 
August 1, 1885. 
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THE SOUTHERN PACIFIC R. R. CO. VS. DANIEL MC CUSKER ET AL. ] 


a Transcript On Appeal. 
In the Supreme Court of the State of ( ‘alifornia. 


THE SOUTHERN Pactric Rattroap Co. or CaAt., Plaintiff) 
and Respondent, ; | 
: ‘ No. § 

DANIEL McCusker et als., Defendants and Appellants. J 


A. 5. Kittredge, attorney for Thos. Walker, appellant. 
Complaint. 


In the Supreme Court of the State of California. 


‘ 


In the District Court of the 20th Judicial District of the State of 
California in and for the County of Monterey. 


THE SOUTHERN PAcIFIC RATLROAD COMPANY OF CALIFORNIA, 
Plaintiff, 
a. 
DANIEL McCusker, TrntatHa C. McCusker (His Wife), FRANKLIN 

McCusker, The Bank of Watsonville, Thomas Beck, John Thomp- 

0, and William Minis, as Register of the State Land Office of 

the State of California, Defendants 
Z The said plaintiff, by Hammond & W night, its attorneys, 
complains of the said detendants, il cd ior cause of action 

I. 

That said plaintiff and the defendant, The Bank of Watsonville, 
are, and were at all times hereinafter mentioned, respectively, cor- 
porations duly incorporated and existing under and by virtue of the 
laws of the State of ¢ ‘alifornia. 


[| 
That on the Oth day of October. IS75. this plaintiff Was, has ever 
Since been. and now is seized in fee and entith d LO the possession of 


hat certain tract of land situated in the county of Monterey, State 
‘South of base line 


th; 
of ( ‘alifornia, known and deseribed us follows: 
and east of Mount Diablo meridian, township LZ, rahge 4 lot num- 
bered LV (four) of southwest quarter, and southeast quarter of south- 
west quarter of section thirty-one, containing ninety-two acres and 
hity hundre dths of-an acre.” 
ITT. 
That notwithstanding that, and while this plaintiff was and is so 
us aforesaid, seized in fee and eNnLitier 
> the said Jand, the said defendant, Daniel MeCusker, on the 
said 9th day of October, 1875, unlawfully withheld and con- 
tinued to unlawfully withhold possession of the said land from this 
plaintiff up to and until the 27th day of February, 1577, without 
any right or title to the same or any part thereof 


| to the possession of 


yon SS Na 
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as 
That the said defendant, Daniel McCusker. had and received the 
use, rents, and profits of said land, the property of this plaintiff, dur- 


ing the time aforesaid, to the value and amount, as plaintiff is In- 
formed and believes, of one thousand dollars 
\ 

That notwithstanding that,and while this plaintiff was and is, so as 
aforesaid, seized in fee and entitled to the possession of the said land, 
the said defendant, Franklin McCusker, on the 27th day of February, 
1877, unlawfully claiming title thereto by virtue of a certain pretended 
deed of conveyance of the said land to him from the wid defendant, 
Daniel McCusker, entered into and upon the said land and unlaw- 
fully withheld and continued to unlawfully withhold possession of 
the same from this plaintiff up to and until the 25th day of April,. 
1877, without any right or title to the same or any part t thereof. 


4 VI. 


That the said defendant, Franklin McCusker, had and received 
the use, rents, and profits of said land, the property of this plain- 
tiff, during the time last aforesaid, to the value and amount, as this 
plaintiff is informed and believes, of one hundred dollars. 


VII. 


That notwithstanding that, and while this plaintiff was and is, so 
as aforesaid, seized in fee and entitled to the om ssion of the said 
land, the said defendant, Tillatha C. McCusker, on the 25th day of 
April, 1877, unlawfully claiming title thereto by virtue of a certain 
pretended deed of conveyance-of the said land to her from the said 
defendant, Franklin McCusker, entered into and upon the said land 
and unlawfully withheld, and has ever since unlawfully withheld, 
and does now unlawfully withhold possession of the said land from 
this plaintiff without any right or title to the same or any part 
thereof. 

VIII. 


That the said defendant, Tillatha C. McCusker, has had and re- 
ceived the use, rents, and profits of the said land, the property of 
this plaintiff, ever since the said 25th day of = 1877, and 

5 still has and receives the use, rents, and profits of said land, 
to the damage of this plaintiff in the sum of two thousand 


(2,000) dollars. 
| [X. 


That the said defendants, The Bank of Watsonville, Thomas Beck, 
John Thompson, and William Minis, as register of the State land 
office of the State of California, pretend to claim or to have some 
title to, interest in, or liens upon the said om adverse to this plain- 
tiff, which said pretented titles, interests, or liens are, and each of 


DANIEL MCCUSKER ET AI » 
them is, unlawful and derived from, through, or under the said de- 
fendants, Daniel McCusker, Franklin McCusker, and Tillatha C. 
McCusker, or by reason of their unlawful pussession as aforesaid 

Wherefore plaintiff demands judgment 
rainst all of the said defendants that they surrender posses- 
if said land LO this plaintiff ; and. ; 

2nd. A further judgme nt against the di I ndant, Daniel McCusker. 
ior the sum of $1,000 and interest thereon from the said 27th day 


| ebruar iS//. hesides the COSTS Of} LOIS iction, or a due and 
Propel na; ant reolt and, 
ord. A further judgm nt against the defendant, Franklin 


u 
<er, for the sum of $100 and interest thereon from the 


4) | . 7 
oth day of April, 1877; and, 
; ; 
\ 


ith. A rther judgment against ant lef dant. Tillatha U Me- 
Cusker, for the sum of $2,000, besides the costs of this action, or a 


ilue and proper part thereof. 
HAMMOND & WRIGHT, 


itiorneys for Plaintiff. 
(endorsed :) Complaint Miled Dee. 26th, 1879. John Markley, 
el rk. by John H. Garber, cle puty. 


dD tus Ter 
gra } J 
(Title of court and caus 


And now Comes defi ndant, Tillatha B Mi ‘8 isk 7. and demurs LO 
the complaint herein on the following grounds, viz: 

Ist. Suid complaint does not state facts sufficient to constitute a 
cause of action. 

2nd. It appears from said complaint that there is a misjoinder of 
parties defendants herein in this, that it appears that none of the 
codefendants of this defendant are necessary or proper parties 

he rein. 
Wherefore such defendant prays judgment for costs. 
S. F. LEIB, 
Alt’y for Def’t, Tillatha B. McCusker. 
(Endorsed :) Demurrer. Filed Dec. 31, 1879. John Markley, 
cle rk 
Order Sustaining De WLU) 
(Title of court and cause.) 
Monpay, Feb. 16th, 1880. 

The demurrers on tile are submitted and taken under advisement 
by the court, and by the court sustained. Plaintiff allowed to 
amend his complaint on file herein within twenty days. (Copy of 
minutes, Book “A,” page ol.) 
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Amended Complaint. 


(Title of court and cause.) 


The said plaintiff, by Hammond & Wright, its attorneys, for its 
amended complaint in this action, alleges— 


8 I. 


Thate said plaintiff and the defendant, The Bank of Watson- 
ville, are, and were at all times hereinafter mentioned, respectively, 
corporations duly incorporated and existing under and by virtue of 
the laws of the State of California. 


IT. 


That on the 9th day of October, 1875, this plaintiff was, has ever 
since been, and now is seized in fee and entitled to the possession of 
that certain tract of land situated in the county of Monterey, State 
of California, known and described as follows: “South of base line 
and east of Mount Diablo meridian, township 12, range 2, lot num- 
bered IV of southwest quarter, and southeast quarter of southwest 
quarter of section thirty-one, containing ninety-two acres and fifty 
hundredths of an acre.” 


IIT. 


That the said defendants severally claim to have some title to, 
interests in, or liens upon the said lands adverse to this plaintiff, 
which said pretended titles to interests in, and liens upon the said 

lands are, and each of them is, unlawful; and that neither 
9 the said defendants nor any nor either of them have now or 

ever have had any title to, interests in, or liens upon said land 
whatever or any part thereof. 

Wherefore this plaintiff prays— 

ist. That the defendants may he required to set forth the nature 
of their respective claims upon or against the said land, and that 
the same may be determined by judgment or decree of this court. 

2nd. That by said judgment or decree it be adjudged that neither 
the said defendants nor any nor either of them have any title to, 
interests in, or liens upon the said land or any part thereof, and 
that the title of the plaintiff 1s good and valid. 

3rd. That by said judgment or decree the said defendants and 
each of them be enjoined and debarred from asserting any claim 
whatever upon said land adverse to this plaintiff, and adjudged to 
pay the costs of this action, and that this plaintiff may have such 
further or other relief as to this honorable court shall seem meet 
and agreeable to equity. 


HAMMOND & WRIGHT, 
Attorneys for the Plaintiff. 
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10 STATE OF CALIFORNIA, 


City and County of San Francisco, | 


Charles Crocker, being duly sworn, says as follows: 
|. IT am an officer of the Southern Pacifie Railroad Company of 
| : 


a 


California, to wit, the president thereof 
2. I have read the foregoing complaint and know the contents 
thereof, and the same is true of ny Owl knowledge, except as to 
those matters which are therein stated on information and belief, 
and as to those matters [ believe it to be true. 
3. The grounds of my belief are information communicated to me 
by the agents of the said corporation 
CHAS. CROCKER. 
Subscribed and sworn to before me this 4th day of March, A. D 
ISSO). 
[ SEAL. | HARRY T. HAMMOND, 
Notary Publie. 
(Endorsed :) Amended answer. Filed March 5th, 1880. M. L. 


} : } 


Dexter, clerk, by B. E. Cahoon, deputy clerk 
1] De murrer to Amended f omplaint. 


(Title of court and cause. ) 


The defendants, Franklin MeCusker and Tillatha C. McCusker, 
di mur to the pretended amended complaint her in Onl the grounds— 


3 


That the same does not state facts sufficaent to constitute a cause 
of action. 


If. 


The same does not in any proper sehise, or at all, constitute an 
anu nded complaint herein, but seeks to ch linge an action at law, LO 
wit, an action of eyectment and for mesne profits, into an action In 
equity, to wit, an action to quiet title. 

Wherefore said defendants pray judgment for their costs. 

S. F. LEIB, 
Att'y for Def 'ts, Franklin and Tillatha Met sk - 


STATE OF CALIFORNIA, | 


f ounty 


of Santa Clara, { x 6o 
S. F. Leib, being sworn, on his oath states that on March 16th, 
ISSO, he di posited a COpy hereof in the posi ofhice at San Jose, Cal., 
wherein was his place of business, with postage thereon pre- 
LZ paid, directed to Messrs. Hammond & Wright, 16 and 17 Ne- 
vada Block, San Francisco, Cal., where they have their place 
of business, and between which places there is a daily communica- 
tion by mail. 


5S. F. LEIB. 


a 
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Subscribed and sworn to before me this 16th day of March, A. D. 
ISSO. 
|SEAL. | JNO. E. RICHARDS, 
| Notary Public. 


(Endorsed:) Demurrer toamended complaint. Filed March 17th, 


1880. M. L. Dexter, clerk, by B. E. Cahoon, deputy clerk. 


Ord r ( pry rruling dD WLUurTrrer. 
(Title of court and cause. } 
MonNDAY, Apri 26th, 1881. 
The demurrer of Franklin and Tillatha C. MeCusker and of Thos. 
Beck and Watsonville Bank to amended complaint is by the court 
overruled and 20 days given tO answer. (Copy of minutes, Book 
‘A,” page 88.) 


13 Answer to Amended Complaint. 


(Title of court and cause.) 


And now come T.C. and F. McCusker, two of the defendants 
herein, and, answering plaintiff’s amended complaint herein, deny 
that on the 9th day of October, 1875, or at any other time or at all, 
plaintiff was or since has been, or now is seized in fee, or at all, or 
entitled to the possession of the land claimed in plaintiff's complaint 


herein, or any part thereof; and, further answering, said complaint, 


said defendants deny that the title, interest, or lien of said defend- 
ants, or either or any of them, in or to said land is unlawful, or that 
said defendants, or any or either of them, have not now or never 
have had any title to, interest in, or lien upon said land, but. on the 
contrary, aver that said defendants are now, and at the commence- 
ment of this action were, the owners in fee simple and entitled to 
the possession of said land and every part thereof. 


II. 


And said defendants, for a further and separate defense to this 
action, aver, on information and belief, that said plaintiff has not 
since the first day of January, A. D. 1878, filed in the office 
14 of the county clerk of Monterey county, California, a copy of 
the copy of its articles of incorporation, filed in the office of 
the secretary of state, certified by such secretary of state. 
Wherefore said defendants pray judgment for their costs. 
Ss. F. LEIB, 
Alt’'y for Def’ts, T. C. and F. McCusker. 


STATE OF CALIFORNIA, | 


’ 3 "88. 
County of Monterey, 5 


Mrs. T. C. McCusker, being duly sworn, on her oath states that she 
is one of the defendants above named; that she has heard read the 
foregoing answer and knows the contents thereof, and that the same 


DANIEL MCCUSKER ET AL. ‘ 


is true of her own knowledge, except as to the matters therein stated 
upon information or belief, and as to those matters she believes it 
to be true. 
T. C. McCUSKER. 
Subscribed and sworn to before me this June 23d. 1880. 
| SEAL. | A. S. KITTREDGE, 


’ T)..2?: 
Notary Public. 


(Iendorsed :) Answer to amended complaint. Filed June 25th, 
LSSV. M. L. Dexter, clerk, by b. Ek. Cahoon, di puty clerk. 


D Findings 
(Title of court and CAUSE 


This cause came on regularly for hearing ind trial Upon the an- 
swers of defendants, Tillatha C. MeCusker, Franklin McCusker, The 
Bank of Watsonville, and Thos. Beck, the defendants, Daniel Me 
gl Spray Thompson, and Wm. Minis, as register of the land 
othe: the State of California. although duly served with summons 

nplaint herein, having failed to answer, and their defaults 
therefor having been duly and regularly entered herein, Mess 
Hammond & Wright appearing -as counsel for plaintiff, S. I°. Leib, 
sq., for Tillatha and Franklin Lo egy Eg Messrs. Kittredge & 
Llalsted lor the Bank of Watsonville and ‘| ho as Be Cc k. A tri: i by 
jury was expressly waived by the respective sa gp said action 
was tried by the court sitting without a jury — submitted to the 
court for its consideration and decision, and : due deliberation | 
find from the testimony offered and cae Dore | the following facts 
to be established by the evidence on the tria! 


kaets. 
I. 
lb That prior to and on the Vth day O] October. IS75 ait 


plaintiff was. has a ever since. and now is a COFPp ration 
duly incor] orated under the laws of the State of California. 


= 


I. 


That on the 16th day of lune. oly a copy Ol the copy of the 


. ; . . : F I. GI : +} 7 . a 
artic] les ol a mae gb gore tT. file i 1h tne omce oF toe se 
) loly ¥. mail 

retary otf stat the state of { iforn! , aAULV CE rtified DV such 


+ 
‘ 
secretary ol noc Was filed in ae of] ice oO] th ierTrn QO] the COUNLV OT 


Monterey 
ITI. 


That by virtue of an act of Congress entitled “An act granting 


lands to aid in the construction of a railroad and telegr: ph Tit ie from 
the States of Missouri and Arkansas to the Pacific coast,” approved 
July 27th, 1866, and a joint resolution of Congress approved June 
28th. Is70, a patent of the United States was duly issued to the 
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plaintiff on the 9th day of October, 1875, for the following-described 
land, situated in said county of eatane, State of California, to wit: 
“South of base line and east of Mount Dishlo sxeriilan, tewusile 
twelve, range two, lot numbered IV, of southwest quarter, and south- 
east quarter of southwest quarter of section 31, containing ninety- 
two acres and fifty-hundredths of an acre.” 


li LV. 


| ) ‘ il] the above-de scribed 


That the plaintiff was owner in fee simple 
nd throu leh the trial of this 


land. and continued as such owner to a 
action. 
V 
That all O] t hae aT if ndants cla med some estate, rig rh , a itle . and 
nterest therein adverse to the said plaintiff, but that neither said 
defe ndants nor either of them has any estate, right, title, or interest 
whatever in or to the said land Or any part thereof 


And I do find and decide, upon the foregoing facts, the following 


~eonclusions of law: 


That the plaintiff is entitled tO mainta in this action LO quiet 
he titie of above-described property, which is in the county of. Mon- 


2. That the plaintiff was on the 9th day of October, A. D. 1875, 
ae ee ee ee oe een er eee 
to the possession of all the land described in the complaint. 

Tha t nel ither one of said defendant Ss has any right, title. Or In- 
Lerest in or to said land Or any part thereof. 

That the plaintiff is entitled to a decree as prayed for in 

18 the complaint to quiet his title to said land against said de- 

fendants and each of them and all persons claiming or LO 

im the same or any part thereof under or through the sald 


ene ene ee 

>. That the plaintiff is entitled to a judgment for costs, to be taxed 
against only the defendants who have answered herein contesting 
plaintiff's = 

And judg rment is hereby ordered to be entered accordingly. 


Twenty da ys stay granted 
Keb. 3d, 18 
JOHN K. ALEXANDER, 


Juda Ol thre Su i rior Court. Monte rei (fount California. 
ge U i Y Y; | 


(Endorsed :) l'indings. Filed Feb. od, 1881. M. L. Dexter, 
clerk, by B I. Cahoon, deputy clerk. 


Judgment. 
(Title of court and cause.) 


This cause having been regularly called and tried by the court, 
and the findings of fact and conclusions of law and the decision 
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Said motion will be made upon a statement of the case to be pre- 
pared by said defendants. 
S. F. LEIB, 
Att'y for said Def 'ts, Tillathea and rank MeCuske Tr 


(Endorsed :) Notice of intention to move fora newtrial. Filed 
March 17th. 1881. M. L. Dexter. clerk 


State side nf Oi hii { y Sf C7) Motion avn i} N, ff? Trial. 
(Title of court and cause 


22 prove t the alle ation that plaintiff 1s or ever was a corporation 
was a certified copy of a document purporting to be articles 
of consolidat tion between what by suid articles purported LO be LWo 


Upon the t rial oO} this Cust thie only evidence introduced LO 


previously-existil 1g corporatii is 

[It was thiscertifi ied cop Al of said document which was filed in the office 
of the county clerk of Monterey county on June 16th, 1876, referred 
to in the findings, and nothing eise 1) the way ot articles of iIncor- 
poration was ever aon in said county clerk’s office having any ref- 
erence to the plaintiff herein or to either of the supposed previously- 
existing se 

That the date of such ener of consolidation is subsequent to 
~ year 1870, but previous to the year 15875. 

\ copy of said articles > re lee fore referred to, is hereto attached 
and marked “ Exhibit A.” and are made a part of. this statement. 

The only evidence which plaintiff introduced to support the alle 
gation of title was a patent irom the United States to plaintiff COV- 
ering the land in controversy and purporting to be issued in pur- 
suance of the act of Congress, approved July 27th, 1866. An extract 
from the material part of said patent pertaining to the title in ques- 
tion is hereto attached and marked “ Exhibit B,” and is made a part 

of this ee 
93 And 1 was prove d by — iff that the State had never filed 

in the U. surveyor ge ner al ge ce itssegre cation n laporsurvey 
of swamp calle of sect. 31, tsp125., R. 2 east, and that the U.S. sur- 
vevyor general of California had filed in said office a plat of said 
t’s’p; that the same was approved July 19th, 1867, afterwards 
amended and approved Aug. 31st, 1872, and that sect. 31 was re- 
turned as high lands and has never been changed from that char- 
acter. 

But said articles of consolidation gave the supposed corporation, 
thereby purported to be formed, no power, and it was not specified 
therein as its object to receive or acquire any land except such as 
should be necessary for its track, switches, depots, and buildings, 
and it was proved and admitted that this land in controversy was 
not used or capable of being used for any such purposes. 

It was admitted by the defendant that the value of the rents, 
issues, and profits of said land for suid time was $180.00. 

On behalf of the defense the following evidence was introduced : 


A patent in due form from the State of California to Daniel MeCus- 
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Articles of association, amalgamation, and consolidation made and 
executed this 17th day of December, A. D. 1874, by and between 
the Southern Pacific Railroad Company, of the first part, and the 
Los Angeles and San Pedro Railroad Company, party of the second 
part, witnesseth : 

That whereas the said party ol the first part heretofore, to wit, on 
the 19th day of August, A. D. 1873, was duly incorporated and or- 
ganized under the laws of the State of California by the amalgama- 
tion and consolidation of the following railroad corporations thereto- 
fore existing under laws of said State, to wit, the San Fran- 

cisco and San Jose Railroad Company, the Santa Clara and 


27 Pajaro Railroad Company, the Southern Pacifie Railroad 
Company, mt California Southern Railroad Company, and 
the Southern Pacific Branch Railroad Company, all of said railroad 


companies being mee orated and duly organized under the laws 
of the State of California prior to the 3lst day of December, A. D. 
1872, pursuant to articles of amalgamation and consolidation of that 
date by them agreed upon, which by virtue of the law of said State 
entitled “An act to provide for the incorporation of railroad com- 
panies and the management of the affairs thereof, and other matters 
relating thereto,” approved May 20th, 1861, whereby said corpora- 
tion became duly incorporated and organized under the laws of said 
State, for the purposes of purchasing, constructing, owning, main- 
taining, and operating continuous lines of railroad from the city and 
county of San Francisco, in the State of California, through the city 
and county of San Francisco, the counties of San Mateo, Santa Clara, 
Monterey, Fresno, Tulare, Kern, San Bernardino, and San Diego to 
some point on the Colorado river in the southeastern part of the 
State of California, a distance of six hundred and thirty-five and 
foo miles, as near as may be; also a line of railroad from a point 
at or near Tehachapa Pass, by way of Los Angeles, to the Texas 
Pacific railroad, at or near the Colorado river, a distance of 

28 three hundred and fifty-six and ;}, miles, as near as may be 
also a line of railroad from the town of Gilroy, in the county 

of Santa Clara, in said State, passing through said county and the 
counties of Santa Cruz and Monterey, to a point at or near Salinas 
City, in said last-named county, a distance of thirty-five and +4 
miles, as near as may be; and also such branches to said lines as 
the board of directors of sai i corporation may consider advantageous 
to said corporation and direct to >e estab lished ; and also from a 
point on said road aforesaid at or near Salinas City, in the county of 
Monterey, southerly to a point in Kern county south of Tulare Lake, 
intersecting the San Joaquin division of the said Southern Pacific 
railroad ; also from a point on the above-described line at or near 
San Miguel, in San Luis Obispo county, thence in a southerly diree- 
tion to a point of intersection in Los Angeles county with the line 
of the said Southern Pacific railroad, running from Tehachapa Pass, 
by way of Los Angeles, to Fort Yuma; said roads passing into or 
through the counties of Monterey, San Luis Obispo, Kern, Santa 
Barbara, and Los rat and said roads, in the aggregate, bei Ing as 
near as may be, four hundred and two ( 402) miles in length ; | 
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may be; also a line of railroad from a point at or near Tehachapa 
Pass, by way of Los Angeles, to the Texas Pacific railroad, at or near 
the Colorado river, a distance of three hundred and fifty-six and ;\ 
miles, as near as may be; also a line of railroad from the town of 
Gilroy, in the county of Santa Clara, in said State, passing through 
said county and the counties of Santa Cruz and Monterey toa point 
at or near Salinas City, in said last-named county, a distance of 
thirty-five ;4, miles, as near as may be; and also such branches to 
said lines as the board of directors of said corporation may consider 
advantageous to said corporation and direct to be established ; and 
also from a point on said road aforesaid at or near Salinas City, in 
the county of Monterey, southerly to a point in Kern county south 
of Tulare Lake, intersecting the San Joaquin division of the said 

Southern Pacific railroad; also from a point on the above- 
32 described line at or near San Miguel, in San Luis Obispo 

county; thence in a southerly directiog to a point of inter- 
section in Los Angeles county with the line of the said Southern 
Pacifie railroad, running from Tehachapa Pass, by way of Los An- 
geles, to Fort Yuma; said roads passing into or through the coun- 
ties of Monterey, San Luis Obispo, Kern, Santa Barbara, and Los 
Angeles, and said roads in the aggregate being, as near as may be, 
four hundred and two miles in length; also from a point in the city 
of Los Angeles, in the county of Los Angeles, State of California, to 
a point on or near tie Bay of San Pedro, in said county,a distance 
of twenty and one-half miles, the aggregate length of all of said 
railroads being one thousand four hundred and forty-nine and fifty- 
four one-hundredths miles. 


Article third. 


The board of directors of said new corporation shall consist of 
seven persons, and the following-named persons shall act as such di- 
rectors until their successors shall have been duly elected pursuant 
to the by-laws of said new corporation hereafter to be adopted, viz., 
Charles Crocker, David D. Colton, E. H. Miller, Jr., Robert Robin- 
son, Nicholas T. Smith, Stephen T. Gage, and Joseph L. Will- 
cutt. 


33 Article fourth. 


The capital stock of said new corporation shall be ninety millions 
dollars, divided into nine hundred thousand shares of one hundred 
dollars each, that sum being the contemplated actual cost of said 
railroads, including telegraph lines, rolling stock, motive power, 
shops, depots, ete. 


Article fifth. 


Each stockholder of each of said parties shall have the same num- 
ber of shares of the capital stock of the new corporation which he 
now owns and holds of the capital stock of his respective company 
upon the same terms and conditions, and shall be entitled to receive 
from said new corporation certificates therefor where the same has 


DANIEL MCCUSKER ET AL. 
been fully paid up upon the surrender of the certificates now h: 
fully paid he shall 


not been fully paid up h 


by him, and where the same has 
s the board of di 


receive such other evidence of his own rship a 
Tt Sal | 


nee ol his ownership of such Ulnpal is 


rectors | d new corporation shall direet upon the surret 


1 , 
rocK as he may 


such evi 
hold 


' ‘ 
i¢ 


rTig ) Siwfthry 
Articl LALLI 


And the said several parties of 
h for itself, hereby sells, assigns, t 


i(¢*] 
releases, and conveys to the said new nsolidated company) 
. , 
iti corporation, 10S successors and assis 5. | C] Lil ItS Propel 
’ } : e ,* , 
real, personal, and mixed, of every kind and description, all its-cap- 
: , } 7 . . P P ,» * j ‘7 : 
Iibkal SLOCK, All 1tS lnterest 1n the shures of $s capital StocK subpscribvbed 
’ if 77 : | ‘ ; . 
but not fully paid up, all credits, effects, ju decrees, contracts 
: ’ ° . ’ ’ } 
rreements, ClalmMs, lues. and demandsof e\ ry ‘Ind and deserip 
, eal hes — . © ’ on 
and ii rights, privileges, and tranchises, corporate and otnuerwis 
} } ’ ' . } : ; : 
neid, ov eq, or claimed by said DAarcies O11 |f ‘first and second iris 
* Y 
. : : 
or eltner OF tnem, 1n possesslorl Or e@% ner at ia r an 
} } : 
equity, suborect, however, LO all conditions ‘fTALIONS, SLIDU LOS, 
_ s ne , 
contracts, avreements, liens. mortgages, 1n ‘ances, cialms, ha 
charges thereon or In anywise aliecting t 
oT nancial 
Article Sevennhti 
iu a1 i i. a } : 1o ly F i . ’ ’ ; 4 ry yr + } } ’ ' 
ine sald new and consoildaated COMI Pall COTporation I8 LO VDC 
1] — -1] 1G 7 =~ = } ; 
le for and shall fulfill, perform, do, an ind each of thi 
1] . 
contracts and agreements, covenants, duties, obligations, habilities 
’ } } . * % ’ Ad . - 
debts, dues, and demands of the said severa irties of the first and 
; , ° ~ . . ' j j 1] : 
second parts, Dut this amaigumation and cons lation shall not In 
any way relieve the said parties of the fir second parts or the 
' . , 4* + 7 n . « : ,° 
SLO k holders thereof irom anv and ali 1st ilabiilties 
wee . . ’ > . 
») In testimony whereof the Said pial f the first part has 


its president and see- 
afhixed, and the said 
ument to be sloned by 
il — hereunto afhxed, 


caused this instrument to be sig 
retary and its corporate seal to be here 
party of the second part has caused this inst 
its president and secretary and its corpo! 
in pursuance of orders and resolutions of their several boards of dl- 
rectors made on the seventeenth day of December, A. D. 1874 

[Seal S. P. R. R. Co.] 

SOUTHERN | 

COMPANY, 
CHAS. CROCKER, 
J. L. WILLCUTT, Secretar 


‘ATE wf 


‘“ACIFIC RAILROAD 


». J 

LOS ANGELES 
RAILROAD ¢ 
ELAND STAN 


SAN 


‘X 


PEDRO 


‘OMPANY, 


FORD. President. 


L 
J. L. 


WILLCUPT, 


Ni cr'¢ tary. 


, } 
SLOCK 


to the extent of 


undersigned, being the holders of 


We. the 


more than three-fourths of the value of all stockho! 


— 


In interest 


Pan anv RE io rene ie anearenacc cee ttmtcey oe 
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of the said Southern Pacific Railroad Company, party of the first 
part to the foregoing new articles of association amalgamating and 
consolidating the said parties of the first and second parts, 
ob hereby consent to such amalgamation and consolidation and 
to the said new articles of association this seventeenth day of 
December, A. D. 1874. 
CHAS. CROCKER. 
S..T. GAGE. 
N. T. SMITH. 
YAVID D. COLTON. 
» H. MILLER, Jr. 
L. WILLCUPT. 
ROBERT ROBINSON. 
MARK HOPKINS. 
LELAND STANFORD. 
C. P. HUNTINGTON, 
By MARK HOPKINS, Alt’'y-in-Faet. 
CONTRACT AND FINANCE CO., 
By JNO. MILLER, Secretary. 


We, the undersigned, being the holders of stock to the extent of 
more than three-fourths of the value of all stockholders in interest 
of the said Los Angeles and San Pedro Railroad Company, party of 
the second part to the foregoing new articles of association amalga- 
mating and consolidating the said parties of the first and second 

parts, hereby consent to such amalgamation and consolida- 
Od tion and to the said new articles of association this seven- 
teenth day of December, A. D. 1874. 
LELAND STANFORD. 
CHAS. CROCKER. 
: DAVID D. COLTON. 
MARK HOPKINS. 
C. P. HUNTINGTON, 
By MARK HOPKINS, Alt’y-in- Fact. 
ROBERT ROBINSON, 
J. L. WILLCUTT. 
CONTRACT AND FINANCE CO., 
By JNO. MILLER, Secretary. 
Filed in the office of the secretary of state December 18th, 1874. 
DRURY MELONE, 
Secretary of State, 
By U. E. WHITE. 


Reeorded, book 9. page Oo. 
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Exuisit “ B.” 


vited States to the Southern Pacifie Railroad 


,* 


i] ‘ « ’ 7 _ fe 
Hatract fii (fi¢gsil PP Csiid j 


. te ry ; al} ro wv om these presents shall 


Lhe | | Lf 4 >. Les oO] (mel Lal LO All ' y sa 
Capt ii¢ tree neo 

1} : ’ } i | + ’ " . } . », oer ‘,? 
Whereas DY re act Ot UCongl SS upp ved July 2 h. LS6O6. 

~*~ ‘ Y ; } ary | Cyr} Ol 1) at JPR, we sc Fi , - t | R . 
4 ‘ Pil ' ‘ ae ; st , ail po tid« i é ro att 1T) i i¢ COll- 
} } } } ! » ' . 
ruction OF a railroad and teiegrap! ine Irom the states of 
t. and to secure to the Gov- 


far ne a. I tar and other puUr- 


Cru» a it ise Ol the Sathe 10] pOSsta af 
poses, authority is given to the Southern Pa ific Railroad Company 
Ol Valliornia, a corporation XISLING unde} thie AWS oO] the State. LO 
construct a railroad and telegraph line, under certain conditions and 
tipulat s expressed in said act, from the citv of San Francisco to 
point of connection with the Atlanti | Paeifie railroad near 
the boundary line of said State, and DrOVISION Is inade for granting 
to the said company “ every alternate section of publie land, desig- 
by O ld Hnunivoers, to the amount ot twenty alternate sections 


nated 
mile on each side of said railroad on the line thereof and within 
"i id road” not sold. re- 


+ 
L}i Sctiti | 


| 7 ? 
the limits of twenty miles on each sid 


ii - - Re } | ' 4] : } fon A ’ z . " 
served OF OLDeCFWISe GIsposea of DV iif | nivead Staves, and to which 
‘ ' , t . 
pre- mption or homestead CialmMm may not Have attach qd at the time 
thy rt t ic] : lating ler 4 
Liat biiitl Ul Saif rou is gennitely iiXead 
. } eg i ] ‘ ] : 
\} i wnereas 1t 1s It rth I provided OY SAIC ict Lhat whenever. 
i -_ ’ : ‘ . : i : : 1} 
prior to s i til inv ol said SCCLIOLIS ¢ | rts OL Sections SNAII 
: ' ; 
have been granted, sold, reserved, occupied | mestead settlers, o1 
eae Tee ee ani ds shall | lected 
re-empted or otherwise disposed Of oti nas Shait be seiecter 
<) 7 m rir 7 len t] ‘an! » the direction aa 
Pe J Sciiti ¢ rm pAnS it) eieae le@TeOol, tii : Liat (LiIrectl iT) i Lilt 
» . + : , 
Secretary of the Interior. in altern sections and designated 
DY odd numbers not more than teh mites pevonad thie iLImlits Ol said 
. . , , oy ‘ 
uterbatle sections and not included In tne numbers 
. , 


| > 
Hi Statements. 


a 
_ 
f 


| 4 on 
ive been filed in 


ber 26th. 1874. from the Secretary of the interio 1} 
the General Land Office, showing that the commissioners appointed 
by the President under the provisions of tl fourth section of the 
said act of Congress approved July 27th, 1866, have reported to him 
that the lin f railroad and telegraph from San Jose to Gilroy and 
thence to a point in township thirteen south, range six east. and 
from Gosh the point of junction of said road vith the San Joaquin 
Railroad. in the northwest 


, a 
nal 
” 


five south. range twenty-f 


; hi C VCCI constructed and fully completed and equipped in 
the n prescribed by the said act of Congress, and that the 
president of the “Southern Pacific” Railroad Company has 
it) : ry| i fora conve\ ince of thr tithe LO the lands cranted LO 
: i company by the said act of Congress July ~T th. LS66. 


i a he nt om aie we 
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And further showing that copies of the reports of said commis- 
sioners have been filed in the Department of the Interior, with 
copies of the order of the President of the United States, dated Jan- 
uary 19th and October 23d, 1871, October Ist, 1872, August 6th, 
1873, and October 26th, 1874, under authority conferred upon him 
by the fourth section of the act of July 27th, 1866, of the comple- 
tion of the first, second, third, fourth, and fifth sections of twenty- 
two miles each of said railroad and telegraph line ; 

And whereas certain tracts have been selected under the act afore- 
said by Benjamin B. Redding, land agent of the “Southern Pacific 
Railroad Company,” as shown by his original lists of sections, dated 
July 28th, 1875, and certified July 29th, 1875, by the register and 
receiver at San Francisco, California, the said tract being described 
as follows, to wit: 

South of base line and east of Mount Diablo meridian, 
township twelve, range two, | “lot numbered IV of south- 
west quarter, and southeast quarter of southwest quarter of section 
thirty-one, containing ninety-two acres and fifty-hundredths of an 


*K * * 


acre :” 
Now know ye that the United States of America, in con- 


4] sideration of the premises and pursuant to the said act of 


Congress, have given and granted and by these presents do 
give and grant unto the said Southern Pacific Railroad Company of 
California, and to its suecessors and assigns, the tracts of land above 
described, mineral land excepted : 

To have and hold the same, together with all rights, privileges, 
and appurtenances of whatever nature thereunto belonging, unto the 
said Southern Pacific Railroad Company of California and to its 
successors and assigns forever. 

In testimony whereof I, Ulysses 8. Grant, President of the United 
States, have caused these letters to be made patent and the seal of the 
General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this ninth day 
of October, in the year of our Lord one thousand eight hundred and 
seventy-five, and of the Independence of the United States the one 
hundredth. 

[Seal U.S. General Land Office. | 

By the President: U. S. GRANT, 

: By D. D. CONE, Secretary. 

L. K. LIPPINCOTT, 

Recorder of the General Land Office. 
42 I, J. K. Alexander, judge of the superior court of the 

county of Monterey, and before whom the above proceedings 
were taken and had, do hereby certify that the statement herein- 
above set out has been duly settled by me, and that the same is cor- 
rect and hereby allowed. 

Witness my hand this 23d day of December, A. D. 1881. 

| JOHN Kk. ALEXANDER, Judge. 


(Endorsed :) Statement on motion for a new trial. Filed Dee. 
23d, 1881. M. L. Dexter, clerk. 
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Ord j’ Dy nyung Motion to Ni ii Trial. 
(Title of court and cause.) 


Defendant's motion for a new trial herein, heretofore argued and 
submitted, is by the court denied. (Copy from minutes, Book “<A,” 


page tt )*? } 
(drdi r Substituting DD f, vdant 


(Title of court and cause.) 

On reading and filing affidavit of Thomas Walker and on 

LS evidence submitted, it appearing to the court that the entire 
the defendant, Tillatha C. MeCusker, in the prem- 

ses atlect d by this controversy has been transferred to said Thomas 
Walker: Now, on motion of A. 5S. Kittredge, Esq., attorney for said 
Walker, it 1s ordered that said Thomas Walker be. and he is hereby, 
ited as defendant in this action in the place of said Tillatha 


" ‘ ¢ , 
aay ’ 
bhi L@CTeSL O| 


anuary 2oth., Z 
JOHN Kk. ALEXANDER, 
i Ol Monte rey County 


Juda Ol Supervor f ‘ii {j 


(Endorsed :) Order substituting defendant. Filed January 25th, 
| 


ISS2. M. L. Dexter, clerk. 
Kode rsed Mailed il certified copy of th within order this 26th 


ry, 1532, to Messrs. Hammond & Wright, No. 318 Pine 


\ (yT | I 
St., San Francisco, Cal., postage pre paid \l. L. Dexter. clerk. 
\ f ’ OI ip) | 
(Title of court and cau 
You will please take notice thatthe defendant in the above- 
2 entitled action, to wit. Thomas Walker. substituted as defend- 
tha 6 \] ‘ usker. does hereby 


} } } roy y 
Ant mM piace i detendant, mia 
; ' ° a 
tne state or ' iorhnlia Irom the judg- 
* , 
superior court on Feb- 


appeal to the supreme court 0! 
: . , , , , 
rendered and entered in said l} 


ment therein ' 
ruary 3d, 1881, in Judgment Book “A,” | 224 and following, in 
favor of the plaintiff in said action and against defendants, Bank 
f Watsonville. Tillatha C. MeCusker. | others. and from the 
hole thereof, and also from the order denying said defendants’ 
and entered in the minutes of said 


motion ior a new trial. mace 
court on the 9th dav of January. A. D. 1882 
A. S. KITTREDGE. 


iit y for Thomas Walker 


‘Lotheclerk of said superior courtand Messrs. Hammond & Wright, 
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STATE OF CALIFORNIA, | _ 
County of Santa Cruz, {°° 
A.S. Kittredge, being first duly sworn, says: I am attorney for the 
defendant, Thomas Walker, in the above-entitled action, and reside 
and have my office in Watsonville, Santa Cruz Co., California ; 
Messrs. Hammond & Wright are plaintiff’s attorneys in said action, 
and reside and have their office at 318 Pine St., city of San Fran- 
cisco, California; between said two places is regular daily 
45 communication by U.S. mail. I served the foregoing notice 
of appeal on said Hammond & Wright on January 30th, 
1882, by depositing ad COpy thereof in the U.S. post othee at sald Wat- 
sonville on that day, addressed to said Hammond & Wright, No. 315 
Pine street, San Francisco, California, postage prepaid, and before 
the departure of said mail on that day. 
, A. 5S. KITTREDGE. 
Subscribed and sworn to before me January 30th, A. D. 1882. 
| SEAL. | J. L. HALSTED, 
Notary Public. 


(Endorsed :) Notice of appeal. Filed Jan. 50th, 1882. M. L. 


Dexter, clerk. 
( Ve rj’ Certificate. 


STATE OF CALIFORNIA, | .. 
County of Monterey, {~~ 


‘Title of court and cause. ) 


I, M. L. Dexter, county clerk of said Monterey county and e officio 


clerk of the superior court of said Monterey county, State of 


46 California, do hereby certify that the foregoing are full, true, 
and correct copies of originals on file and of record in ny 
office in said cause, and that the foregoing constitutes the transcript 
on appeal from the judgment in favor of plaintiff and from the 
order of the court denying defendants’ motion for a new trial in said 
‘ause, and is correct; and I[ hereby further certify that an under- 
taking on appeal in due form has ‘been properly filed by said de- 
fendant and appellant within the statutory time in said cause. 
In witness whereof | have hereunto set my hand and affixed the 
seal of said superior court the 14th day of March, A. D. 1882. 
[ COURT SEAL. | M. L. DEXTER, Clerk, 
By ——, Deputy Clerk. 


47 Submission of Cause. 
In the Supreme Court of the State of California, Department One. 


THE SOUTHERN Paciric RAILROAD COMPANY OF CaLt- ) 


FORNIA lo ene 
‘ ) No. 8333. 
DANIEL McCusker et al. J 


| Marcu 4, 1885. 
Ordered cause stand submitted. 


' 
. 
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iS Judgment 


In the Supre me Court of the State of Cal iornia, Department Une. 


THE SourHERN Paciretc Rarusway Co. or CALIFORNTA. ) 
Respondent, | 


DANIEL McCusker et als., Appellants 


Cr) uppeal from Lue superior court in ill iOr Lue COUNLYV of Monterey. 


\} | ,\ . te yf thy) 1. \ thy) 1) hy — y i] ] ‘ | | ~- | 
AATICd LIUW, al bbis Udy, iis Caus Win’ Culied ant Mmavinge veen 


] 2° ; . — 4 ? } 1] : 
bCTCLOIOre SUD! ted and taken under adv sement,and all and singu 
rt t ] + & ‘ al . yy} '% | * | . ct } } . 
imr toe iaWw and prelises mivVili2Yy Deel IULLY ¢ hsiaered, the Opinion 


r ] ' : i 
()] riic? ¢ lini nerelll is delivered ry\ Ross 


McKINSTRY, J 


McK EEF, J 


} wa ): } } } :] 1 oe ee } 
Whereupon it is adjudged and decreed by the court that the iude- 


oom 


' : . 7 
_ » y . » : “sy 
ment and order oj the superior court iti a i jor the county of Mon- 
. a me 7. ol Ra 
tt above-entitied Ua USv pe. a | Sure are nerevy., 
. + ° " ° 
reversed, With Costs, and cause remanbaed tor a hew trial. 
i; . “tn I j (>= '< - 
+, (Jpinion ( f j ; M 1? Ze) roo.) 
] o 
U me Court oF the State ol ' Depa ht One 


~ HERN Pactric RAILROAD COMPANY ) 
Us, NO. Se dede?, 
MeCuskeER 


action of ejectment based on a patent purporting to have 
+ ] ’ . F ye bas ’ he ] 
een issued In pursuance ol the grant Dy Congress to the raliroagd 


mpany., Is competent 1O] the defenda IL LO AaltacK the validity Oo} 
round that tha land embrias In 1b Was Ineciludead 


’ 


WU! i thre exterior iimits Of ‘a tract ol! bhi claimed as ra Mexican 


— 


; 
om 


; ’ 
i therefore exc pted from the congressional grant, as was 


DV ; majority of this court in \I ‘Laugh i vs Heid, reported ith 


63 Cal... 208. 1t is competent. in an action to quiet title based on a 
i ‘ 


, 


ar patent, for the defendant to show that the land included in 
it was swamp and overflowed land, and ther iore excepted from the 
ngressional grant. In the case at bar it was admitted by the re- 


spective parties that over one-half of each governmental subdivision 
of the land in controversy was and always has been swamp and over- 


OW ¢ d land. and there by rendered unhit for cultivation The case of 


' 
; 


McLaughlin vs. Heid is binding on us, and, on the authority of that 


ase, we must reverse the judgment and order of the court below 
ludgt ent and order reversed and cause fr manded for anew tria 
ROSS, J 
[ concur in the judgment. 
McKINSTRY, J 
| concur. 


McK EE, J. 


a) 
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50 Bond. 
In the Supreme Court of the State of California. 


THe SourHERN Pactric RAILROAD CoMPANY OF CALI-— 
FORNIA, Plaintiff & Respondent, 
against 

DanreL McCusker, TinitatHa C. McCusker, His Wife: No. 8232 
Thomas Walker, Franklin McCusker, The Bank of { **% °°” 
Watsonville, Thomas Beck, John Thompson, and Wil- 
liam Minis, as Register of the State Land Office of the 
State of California, Defendants. 


Know all men by these presents that we, Charles F. Crocker, of 
the city and county of San Francisco, State of California, and E. H. 
Miller, Jr., of the town and county of Alameda, State of California, 

are held and firmly bound unto Daniel McCusker, Tillatha 
51 ©. McCusker, his wife; Thomas Walker, Franklin McCusker, 

The Bank of Watsonville, Thomas Beck, John Thompson, 
and Williath Minis, as register of the State land office of the State 
of California, the defendants in the above-entitled action, in the sum 
of one thousand dollars gold coin of the United States; for which 
payment, well and truly to be made, we bind ourselves, our and each 
of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the 13th day of June, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas the Southern Pacific Railroad Company of California, 
plaintiff and respondent in the above-entitled action, has prosecuted 
a writ of error from the Supreme Court of the United States to the 

said supreme court of the State of California, upon the judg- 


52 ment rendered by said last-named court in the above-entitled 
cause in favor of the defendants or some of them against the 
said plaintiff: ° 


Now, therefore, the condition of this obligation is such that if the 
said plaintiff in error shall prosecute its said writ of error to effect 
and answer all damages and costs if it shall fail to make its plea 
good, then this obligation shall be void ; otherwise to remain of full 
force and effect. 

CHAS. F. CROCKER. 
E. H. MILLER, Jr. 


Signed, sealed, and delivered in presence of— 


CHARLES J. TORBERT. 


STATE OF CALIFORNIA, | 


OG * 


City and County of San Francisco, { ” 
Charles I. Crocker and E. H. Miller, Jr., being severally duly 
sworn, each for himself deposes and says that he 1s a resident and 
freeholder within the State of California. and one of the 

Dd obligors named in and who executed the foregoing bond ; 
that he is worth the sum of two thousand dollars over and 
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above all his debts and liabilities and exclusive of property exempt 
by law from execution. 
CHAS. F. CROCKER 
Mt. H. MILLER, Jr. 


Severally subseribed and sworn to by the said Charles F. Crocker 
and kk. H. Miller, Jr., on this thirteenth (13th) day of June, A. D 
1885, before me— 

[NOTARIAL SEAL. ] CHARLES J. TORBERT, 
Notary Public mn and jor the Citu and County or 
San Fran "SCO. State of California. 
do hereby upprove the foregoing bond both “as to sufhiciency of 
security and as to form and Inanner of execution. 

Dated 15th June, 1885. 

McKEE, Acting C. J 

Kndorsed: Filed June 15th, 1885. J. W. McCarthy, clerk, by 
frank M ve rs, deputy. 


4 In the Supreme Court of the United States 


THE SouTHERN, Pacific RAILROAD COMPANY OF CALI- ) 


i 
FORNIA | 
: | 
DANIEL McCusker, TILLATHA C. McCusker, His Wife; > No. 8333 
franklin McCusker, The Bank of Watsonville, Thomas | 
Beck, John ‘Thompson, and William Minis, as Regis- 
ter of the State Land Office of the State of California. | 
— of —— term, in the year of our Lord one thousand eight hun- 
dred and eighty-fiv 
fterwards, to wit, on the first Monday of eee in this same term, 


before the justices of the Supreme Court of the United States, at the 

Capitol, inthe city of Washington, comes the said The South- 
OO ern Paeifie Railroad Company Ol California, by Jolin ‘A 

Wright, itsattorney, and says that in the record and proceed- 
mMngs arore said there is manifest error in this, to wit: Thatit was not 
etent tor the defendants LO show that the land embraced by the 
United States patent, valid on its face, was swamp or overflowed 


—" o 
—, 


(nd the said The Southern Pacific Railroad Company of Cal 
fornia prays that the judgment aforesaid m: y be rev rsed. annulled. 
and altogether held for nought, and that it may be restored to all 
ich it hath lost by occasion of the said judgment. 
: JOHN A. WRIGHT, 
Per J. & &. U 
Altorne lor Plaintifi im Erroi 


Endorsed: Filed July 10th, 1885. J. W. McCarthy, clerk, by 
‘rank Myers, deputy. 
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56 "NITED STATES OF AMERICA, 88: 


To Daniel McCusker, Tillatha McCusker, his wife: Thomas Walker, 
Franklin McCusker, The Bank of Watsonville, Thomas Beck, 
John Thompson, and William Minis, as register of the State land 
office of the State of California, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to a writ of error filed in the clerk’s office 
of the supreme court of the State of California, wherein The South- 
ern Pacific Railroad Company of California is plaintiff in error and 
you are defendants in error, to show cause, if any there be, why the 
judginent in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable 8S. B. McKee, acting chief justice of the su- 
preme court of the State of California, this 15th, day of June, A. D. 
1885, and of the Independence of the United States the one hundred 


and ninth. 
J. McKEE, Acting C. J. 


od Due service of the within citation, by delivery of a copy 
thereof, is hereby admitted this 19th day of June, A. D. 1885. 
A. S. KITTREDGE, 
Att'y Jor Def'ts in Error, Thomas Walker and 
Bank of Washington. 


(Endorsed -) 8333. In the Sup reme Court of the United States. 
The Southern Pacific Railroad Co. of California, pl'ff in error, 
vs. Daniel McCusker et ai., def’ts in error. Citation. Filed June 
26th, 1885. J. W. McCarthy, clerk, by Frank Myers, deputy 
58 UNITED STATES OF AMERICA, 88: 

The President of the Un Lited States of America to the justices of the 
supreme court of the State of California, Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, between the Southern Pacific Railroad Company of California, 
plaintiff in error, and Daniel McCusker, Tillatha McCusker, his wife ; 
Thomas Walker, Franklin McCusker, The Bank of W atson ville, 
Thomas Beck, John oo and William Minis, as register of 
the State land office of the State of California, defendants in error, 
a manifest error hath happenened, to the great damage of the said 
plaintiff in error, as by his complaint appears, and it being fit 
that the error, if any there hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings afores aid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that you 


Ree 
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have the same at the city of Washington, in the District of Columbia, 
On the second Monday of October 1 next, in the said United states 
Supreme Court to be there and then if ld, that, the record and pro- 
ceedings afore sald being Inspected, Lne suid LU nited States Supreme 
Court may cause further to be done therein to correct that error 
what or nent and according LO thie law ind custom of the l nited 
i de done. , 

Witness the Hon. Morrison R. Waite. Chief Justice of -the Su- 
preme Court of the United States, this 12th day of June, in the year 
of our Lord one thousand eight hundred and eigh ty-five, and of the 
Independence of the United States the one hundred and ninth. 

SEAL. | 3 L. § B SAWYER, 

(Clerk U. S. Cirewit Court, District of Californi l, 

By F. D. MONCTON, 


De putly (i, rk 


_— ’ ; :, 
Phe above writ of error 1s hereby allowed 


McKEE, Acting C. J 


og | Endorsed :]| 8333. United States Supreme Court. The 

Southern Pacifie Railroad Co. of California. pl ff in error, vs 
Daniel MeCusker e¢ a/., def’ts in error. Cop Writ of error. Lodged 
ior at fendunt- in error loth June, ISS5 W Net ‘arthy, ‘at rk, by 
rank Myers, deputy. 


6) (‘lerk’s Cert 

In the Supreme Court of the Stat t California 
rue 3 
He SovuTHERN Paciric RAILROAD CoMPANY OF CA! 


DANIEL McCusker ef al 


| J. W. MeCarthy. clerk of the s rt State Cal 
fornia. do hereby certify that th forego ves, num! i from 
| to 59. both numbers inclusive. contal: . full, true, and correct 
ranscript of the proceedings In the cause above entitled, and that 
the same togetli r constitutes the retu to the annexed writ of 
errol 


Witness my hand and the seal of the said supreme court this 10th 
day of July, A 1). 1SS5 | 
“(Si is ‘eme Court of Califor 
J. W. McCARTHY, 
Clerk of the Supr: Court of California. 
Endorsed on cover: California supreme court. No. 262. The 


Southern Pacific Railroad Company, plaintiff in error, vs _ Daniel 
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SOUTHERN PACIFIC RAILROAD CO. Vs. CITY OF LOS ANGELES. 1 
l& 2 Transcript on Appeal. 


In the Supreme Court of the State of California. 


Ciry or Los ANGELEs, Plaintiff and Respondent, 
is 

, ' " . No. 9717 

SOUTHERN Paciric RatLroAp Co., Defendants and Ap- { ° 0. 971%. 
pellants. | 


Glassell, Smith & Patton, attorneys for appellants; W. D. Stephen- 
son, attorney for respondent. 


S Complaint. 
in the Supreme Court of the State of California. 
in Superior Court, Los Angeles County, State of California. 


Tue Criry or Los ANGE Es, Plaintiff, ) 

is | ° 

ae : : : No. 1832. 
HE SouTHERN Paciric RAILRoAD Company, Defend- | 


ants. j 


» Lhe plaintiff complains of the above-named defendant, and alleges 
as follows 


l. 


That the plaintiff is il municipal corporation under the laws of 
the State of California. 


II. 
That the defendant is a corporation under the laws of the State of 
California. 


4 II. 


That, by virtue of the law and the charter of the city of Los An- 
gel 5, the mayor and council of said city duly made, passed, adopted, 


and approved an ordinance in words and figures following, to wit: 


An Ordinance Lo Provide for the Lice nsing of Bu 3.Ness (Carried On Ln the 
City of Los Ang he Ss. 


The mayor and council of the city of 10s Angeles do ordain iis 
follows: 


Section 1. It shall be unlawful for any person or persons to con- 
duct or carry on within the corporate limits of the city of Los An- 
veles any vocation, trade, calling, or employment in this ordinance 
specified, either in their own names and for their own profits and 
benefit or as agents for any other person Or persons, OF body COrpo- 
rate, or otherwise, without first procuring from said city a license so 
to do; and if such person or persons, either for themselves or as 
agents, shall conduct or carry on any vocation, trade, calling, busi- 
ness, or employment aforesaid without having procured such license 
he, she, or they, for each violation of this ordinance, shall be deemed 

I—8/8 
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guilty of a misdemeanor, and, upon conviction by any court 
3 having jurisdiction thereof, shall be fined therefor in a sum 

not less than ten nor more than two hundred dollars, or shall 
be imprisoned for a term not exceeding ninety days, or both, and 
the amount of said license shall be deemed a debt due to the said city 
of Los Angeles, and all such persons, bodies corporate, and their 
agents, or either of them, shall, for each and every violation of this 
ordinance, be liable to an action in the name of the city of Los An- 
geles, in any court of competent jurisdiction, for the amount of the 
monthly license of such business as he or they may be engaged in, 
with costs of suit. 

Seo. 2. That the monthly rates of license for the pursuits, business, 
trades, occupations, avocations, and employments hereinafter named 
be, and the same are hereby, established for and within the city of 
Los Angeles, and the same shall be paid by the owners or proprie- 
tors thereof as foll6ws—that Is to Sa \ 

For the business of banker, where the capital stock exceeds three 
hundred thousand dollars, $30; where the capital stock amounts to 
tworhundred thousand dollars, and is less than three hundred thou- 
sand dollars, $25; where the capital stock amounts to less than two 
hundred thousand dollars, $20. 

Mor every money broker, $0. 

lor every butcher shop or stall whose monthly sales exceed 

$400, $3. 
6 lor every butcher shop or stall whose monthly sales are 
under $400, $2. 

lor every person who, having no butcher shop or stall, engages 
in the business of selling meat inside the city limits, $3: Provided, 
however, That this shall not apply to occasional sales of meat by 
persons not engaged in the sale of the same as a business. 

‘or every undertaker, $10. 

or every cheap-John stand, $15. 

or every prize-picture lottery, $25. ! 

For carrying on, manufacturing, and selling gas, $25. 

lor all persons or corporations, not municipal, vending water for 
domestic purposes, where the monthly sales do not exceed five hun- 
dred dollars, $5; where the monthly sales exceed five hundred and 
do not exceed one thousand dollars, $15; for all exceeding one thou- 
sand dollars, $20. 

for all manufacturers of ice whose monthly sales exceed $100, $5. 

‘or every foot peddler of goods, wares, and merchandise or vege- 
tables, SD. 

for every peddiler with horse and wagon of goods, wares, and 
merchandise, $10. 

or every traveling retoucher of pictures and photographs, $5. 

For every book agent, $2. 
7 or every seller of goods in the streets or merchandise in 
street stands other than hereinafter mentioned, $3. 

lor every steam railroad company having a depot in said city, 
Dov. 

lor every street car, per annum, $20. 
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THE CITY OF LOS ANGELES. 3 
lor every person bottling and selling beer or ale, per month, $2- 
For every hack, coach, or omnibus used for carrying passengers 

per month, $2. 
lor every circus or menagerie or both, per diem, $50. 
lor every side show to a circus, where a separate admission fee is 
charged, per diem, $10. 
‘or ever place where playing billiards is allowed for pay, for each 
table, per month, $2.50. 
‘or every pin alley, $5. 
every restaurant charging fifty cents per meal or upwards, $3. 
‘or every restaurant charging less than fifty cents per meal, $2. 
rr every dray, cart, wagon, or vehicle used for the delivery of 
hts or coods in the city for hire, $1. 
lor ev ry Insurance busine ‘ss, fore 1n or dome stic, $3. 
‘or every hotel where the rate per day for transie nt guests is two 
dollars and upwards, $5, and where less than two dollars, $3. 
S for every pawn-broker establishment, $10. 

‘or every distiller or manufacturer of spirituous or vinous 
liquors who does not sell in a less quantity than’one gallon, $10: 
Provided, That this does not apply to those who nay manu- 
facture wine or brandy exclusively from grapes of thelr own rais- 
ing: And provided, further, That distillers or manufacturers shall 
be required to pay license only for those months during which they 
may be engaged for some portion of the time in distilling or manu- 
facturing such liquors. 

‘or every livery stable of first class, having eight buggies and 
over, $7.00. 

‘or every livery stable of second class, having four buggies and 
less than eight, S4. 

or every live ry stable of tl hird class, having less than four bug- 
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lor every wagon and feed stable, $2.50 

lor each laundry having seven persous or less employed, $6. 

for each laundry having more than seven persons employed, $6, 
and $2 additional for each person over seven so employed. 

For every skating rink, $10. 

For every photograph gallery, 

All persons having a laundry est: tablishm ent outside of the limit 

of the city are here by prohibit d from either rece living or de 
\) livering clothing for washing aatd: atte limits of the city. 
for every planing and moulding mill where both pianing 

and mou an io are done, $3. | 

For every flouring mill, for each run,of stones, $1. 

The ee nd retail establishments, stores, and places ol 
trade of every kind and description, including wood and coal yards 
and places for selling lumber, within the city, where articles of per- 
sonal property are sold as a business, also all persons who shall con- 
duct or earry on the trade, calling, or business of selling or contract- 
ing to sell any goods, chattels, wares, or merchandise by sample or 
order or upon commission, for himself or other persons, non-residents 
of this city, shall be, and are hereby, divided into the following classes, 
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and the owner or owners, proprietor or proprietors, person or per- 
sons, shall pay the license herein specified for each respective class 
as follows: Provided, however, That this provision does not apply. 
to the sale of spirituous, vinous, malt, or mixed liquors, either whole- 
sale or retail : 

l‘irst class. Those whose monthly sales average ten thousand dol- 

lars or over shall pay a license of $15. 
LQ Second class. Those whose monthly sales average seven 
thousand and five hundred dollars and less than ten thou- 
sand dollars shall pay a license of $12. 

Third class. Those whose monthly sales average five thousand 
dollars and less than seven thousand five hundred dollars shall pay 
a license of $10. 

Fourth class. Those whose monthly sales average three thousand 
five hundred dollars and less than five thousand dollars shall pay a 
license of $7.50. 

Fifth class. Those whose monthly sales shall average two thou- 
sand and five hundred dollars and less than three thousand five 
hundred dollars shall pay a license of 85 | | 

Sixth class. Those whose monthly sales shall average one thou- 
sand dollars and less than two thousand five hundred dollars shall 
pay a license of $2. 

Seventh class. Al! those whose monthly sales are under one thou- 
sand dollars and over one hundred dollars shall pay a license of $1. 

Every wholesale liquor dealer whose monthly sales average $2,500 
or more shall pay a license per month of S20. 

Every wholesale liquor dealer whose monthly sales average $2,000 
and less than $2,500 per month sball pay a license per month of 

$15. 
1] Every wholesale liquor dealer whose monthly sales aver- 
age $750 and less than $2,000 per month shall pay a license 
per month of $10. 

Every wholesale liquor dealer whose monthly sales audVverage less 
than $750 shall pay a license per month of $5. : 

Every brewer, resident and non-resident, selling in the city, whose 
monthly sales average $500 and over per month, $10. 

Every brewer, resident and non-resident, selling in the city, whose 
monthly sales are under $500 per month, $5. 

Every saloon or bar where spirituous, vinous, malt, or mixed 
liquors are sold or given away 1n a less quantity than one gallon, 
whose monthly sales average $500 or more, a license of $15. 

For all other saloons, bars, or places, including club-rooms, where 
spirituous, vinous, malt, or mixed liquors are sold or given away at 
retail or in quantities of less than one gallon, a license of $10. 

lor every commission business, selling country produce, $2. 

lor every company carrying on the business of common earriers, 
not otherwise herein enumerated, $5. 

The proprietors Or Mahagers of every musical, rope, W ire, dancing, 


magic, or theatrical entertainment. and all traveling shows 
i” and ntertainments, wherea price of admission Is asked, shall 


pay a license, where the price of admission is fifty cents or less, 
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ye paid each day in advance; and where said license is per annum 
the same shall be paid at the times specified in the ordinance pro- 
viding ge Same, ali d, whe n not spec ified, lth thie month of December 
hn each tg The tux eolle ctor of said Cit shal] delive r the books 
his Pea containing a report of the names of all persons from 
whom licenses are now collected: and also, on or before the 25th 
day of eCaC I) mon thi. lh) e sh: 1] deliver LO the ‘at rk Oo} the councl] the 
delinquent list and licenses uncollected by him tor that month, and 
also a list of all persons that have come to his knowledge, or 

15 who he believes are not upon his license list, and charged 
with the payment of license, and shall pay over to the 
treasurer all iicehses collected D\ him i} such iol nth. and rt port the 
amount thereof to the council, together with the amount delinquent, 


a 


at the tirst meeting of the council in each month. 


Sec. 4. It shall be the duty of the city clerk to issue a monthly 
license under this ordinance to each person so re ported to him. and 


for all other persons known to the e LV clerk iable t » pay a iicehse 
under this ordinance , duly signed by the conan and a rk, and to 
fix and state the amount of license thereon, and on the first Monday 
of each month deliver such license to the said tax collector for col- 
lection, taking his receipt for the amount thereof; and the said clerk, 
in fixing the rate of license for the several classes in this ordinance 
hereinbefore s specified, shall grade the Sanit according LO his bye st in- 
formation an d knowle dge, and for that purpose may coufer with the 
persons In interest, and may require any person tO file his or her 
affidavit as to which class he or she may belong: Provided, That in 
no case shall any mistake by the clerk, in —. ne amount of said 
license, prevent the collection of what shall be ; lally dt ic, with all 

costs against any one selling without aaa or refusing to 
16 pay such rate so fixed by the clerk. It shall be the fur 

duty of said clerk, immediately after the de linquent list has 
been delivered to him, to deliver the license uncollected to the 
of police, whose duty lf shall be to at one proceed LO colleet the 
saine, in his discretion, by sult or otherwise. Nothing here in, how- 
ever, shall prevent a criminal prosecution, as provided in section 1, 
for any violation of the provisions of this ordinance. 

Sec. 5. In all cases of licenses to keep a bar, saloon, groc ry, OF 
dance house, the person applying for the same shall give a bond, 
with two or more sureties, LO be approved hy the mayor, before the 
delivery of any license, in the sum of two thousand dollars, to the 
city of Los Angeles, conditioned that they will pay all licenses due 
to the city under this ordinance, Or any other ordinance amendatory 
hereof, and they will keep a quiet and. orderly house, and upon the 
Indication and appearance of any disturbance or threatened breach 
of the peace therein that they will take prompt and immediat 
action to secure the arrest of the disorderly person, or suppression 
of any disorderly conduct on the premises so occupied by them, and 
that they will not permit Indians to obtain liquor at their places of 

business, directly or indirectly, Upon any consideration what- 
17 ever, nor suffer any drunken Indians to remain about the 
saloon and premises under their control. 
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Sec. 6. All ordinances or parts of ordinances conflicting herewith 
ure hereby repealed. ? 
Sec. 7. The clerk of the council shall e« rtify to the passage ol this 


ordinances and shall Cause the same to be pub shed Once Iti english 
| once In Spanish in 


ny thee los Lnogeles Daily Kvening luxpress 
La Cronica, and there upon and thereafter it shall take effect and be 
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a license so to do; and if any sucli person or persons, either for 
themselves Or as avelnts, shal] conduct or Carry Qt) any vocation, 
trade, calling, business, or emplovment aforesaid without having 
procured such license he, she, or they, for each violation of this 
ordinance, shall be deemed euilty of a misdemeanor. and upon con- 


—s 


’ " ; ° . —— .. ee. 2 : ; ,* }} be ; » . 
Viction by any court having Jurisdiction thereol,shall be fined therefor 


' . ] + : 1] ’ . ‘ 

in a sum not less than ten dollars nor more than two hundred dol- 

of said license shal! be deemed a debt due to 

Lie sald CILV O| Los An reC1eS and al] Stile I) Hecrsons, bodies corporate, 
. . , . 

| every viola- 


’ 


’ 
. i 
, ee a - ; 
1 of this ordinance. be habl LO Aan action 1 the name oil Lhe ¢Citv 


] a - ; l; + : : 
lars, O] shal] Ly lmprisoned ior a term not exceeding ninety days, or 
| 


iy . : a ’ 
Lhnem, SHA - iO] CatCil Hii 


] 
, é “ 
Ol Los Angeles, in an\ court of competent jurisdiction for the amount 
1 ] »}. } ’ . . 
ot the license ol such business as ne orthev may be engaged in, with 


20 DEC. Z. Lhat the monthiv rates of license for the pursulls, 
‘ ' } 
business. trades, OCCU pallons, avocations, and employments 
— oe } — ioe iss 
hye r’¢ Inaitel HnAanwied be. and the same are here | o£ established forand 
within the city of Los Angeles, and the same shall be paid by the 
} } ; , ’ 
Owners or proprietors thereoil as tollows——that Is to sav: 
kor the busine =~ of banker. S20), 
lor every money broker. 85 
lor every butcher shop or stall whose monthly sales exceed $400, 
SS. 
Mies ie i iaeceniaiaiee ae oe ae } 
or every butche SHOp Or stall Whose monthly SHieSsS are under 
S400. 82. 
2 ‘every ren wr by havinoa , huteher hie , al] noagcea 
or every person Who, having no butcher shop or stall, engages 
. . Pe »e) . 
LITNILS, aD: Provided. 


0 hg | 
n the business of selline meat inside the city 


l 
’ . . ry } ’ ] ne \ ; * : , j . 
however, That this shall not apply to oceasional sales of meat D\ 


~ oc 


lor everv undertaker, S5. 


Kor every cheap-John stand. Sle. 


‘ . . oa? _ scat . 3 )= 
lor every prize-picture lottery, $25 
Ie . APrPvIN +] hyve ’ ‘7 TT) REes ‘ 1] 
or carrving on the bvbuslbpess Ol NANUIACLUPTINY ali SCLLLNG Gas, 
S°? 5) 
‘i : 


‘ : :' , : 
lor all pr rsonus or corporations, not MUNI part, Vi nding witer for 


domestic purposes, where the monthlv sales do not exceed five hun- 


| 
i 
lred dollars, $5; where th nthly sal ‘eed five | 
crret dgdollars, ®o: where the monthiv sates. exceed five hun- 
>] lred dol] nd a + ay e thar eT es 
as qared dgoiiars and ado not exceed one thousand aollars, Slo: 
1} ! . 2 13 te 
ior all exceeding one tnousand dollars Ze). 


| 
kor eve ry manutacture} of ice, 


} } . 
nd merchandise or vege- 


‘or every foot peddier of goods, wares, 
tables, $5. 

For every pedd 
merchandise, $10. 

or every artist, agent, or canvasser soliciting painting, retouch- 


*,} 
er with horse and wagon of goods, wares, and 


‘ Ve 


Mme, or furnishing picture Soranv ae SCcription, am). 
kor every book agent, > 


‘or everv sell r ot goods 1D the Streets or nie rchandise in street 


‘ ae 


stands other than hereinafter mentioned, 83 


mee 
- 
me 
oe 
—] 


_ am, i 
- - 
cee . 
_ ——<« 
glad 
me i 
ond 
oud : 
io 
7 ~-_ - 
— _<— 
f 27 = 
‘ 
out , 
—) ’ " . ante —_ 
a oo oe 
7 
> ™ 
— i) » [ - 
Co ome - 
- 
. ne ‘ 
= — = fF 
- -— —_ — 
” a ae “ 
° — 
—_ = 
— —— 7 — — 
> . ——" 
+ > : : 
2 ; » » » 
: - . 
» : he 8 


4 — 
~ — 
j 
o- ~— 
_ 
—— = - *~ 
- we 


o : _ 
— 
nd 
- . 
eh 


J a 
—_ 
— 
~_ 
. 
 —_— - 
~~ —_ 
- 
— 
o~<ane 
f 
i 
ad 
a 
~ - 


-—-~ ’ 
j ~— 
-_ 


10) THE SOUTHERN PACIFIC RAILROAD COMPANY VS, 


ive hundred dollars and less i han five thousand dollars shal 
lies nse ot SS. 

Fourth class. Those whose monthly sales average five hi 

] 


' i 


dollars and less than LWO thousand five hundred dollars shal 
license of $2. 

Fifth class. A | those whose monthly sulies average less th: 
hundred dollars shal] pay a license of $1. 


>) |. . — 1} = ‘ieee 
bo Or every pe rsol)h WhO Shali Conduct or ecarry on wie 


l paya 


indred 
pay a 
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uous, vinous, Malt, or mixed liquors are solid or given awey at retall 


or in quantities less than one bottle whose monthly sales average 
S\00 or more, S105. 

For every other saloon, bar, or place, including club-rooms, whe 
spirituous, vinous, malt, or mixed liquors are sold or given away al 


retall or 1n quantities Ol 


lor every suloon , SLoTe, or piace where spirituous, vinous, m 


mixed liquors are soid In quantities not tess that one Dott! 


more than one gallon, In addit ion to anv other leense, 82.50 


‘or every commission business selling country produce, $2. 


kor everyv person qr company carrying on the DnSsinye “3S OF CO 
carriers not otherwise herein enumerated, 0). 


“~ 


. . " + ‘ . 
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‘ ’ . } } 
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— — 
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of the owner or owners of the property fronting on cu 
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7% 
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>] 
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° 1} ] . } os } aid |} _ 
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be due and payable to the city on the first Monday of each month, 
in advance. The licenses for. three months in this ordinance pro- 
vided for shall be due and payable to the city on the first Monday 
of said three months. Where the said licenses are per day the same 
shall be due and pavable to the city each day, IT) audvance,and where 


said license is per annum the same shall be duc and payable to the 

city at the time specified in the ordinance providing the same, and, 

when not so specified, on the first Mon day of December in each 
vear. 

20 The city tax collector of said city shall, on or before the 


first day of each month, cd live r to the clerk of the counel] 
the delinquent list and licenses uncollected by him for the previous 
month, and also a list of all persons that have come to his knowl- 
edge, or who he believes are not upon the license list and charged 
with the payment of license,and shall pay over to the city treasurer 
all licenses collected bv him in such oO nth iii d report the amount 
thereof LO the couneil, togeth r with the amount delinquent, ert t the 
first meeting of the council in each month. 

Sec. 4. It shall be the duty of the clerk of the council to issue a 
license under this ordinance LO eacl person sO rt port 7 LO him ana 
forall other persons known tothe clerk lable to pay a license under 
this ordinance, duly signed by the layor of said city and t he clerk 
of the council, and to fix and state the amount of license thereon, and 
Ol) the first Monday ot each Ih) onth aie live rsuch Lie ise to the said CILY 
tax collector for collection _ uk ins uy his rece Ip forthe amount thereof : 
and the said clerk, in fixing { the rate of license for the several classes 
1 this ordinance hereinbefore specified, shall crade the Satlne ac- 

cording to his best information and knowledge, and for that 
oV) purpose may confer with the persons in interest, and may re- 

quire word person LO file his or her aflidavit as to which | iss 
he or she may belong: Provided, ‘That in no case shall any mistake 
by the clerk in fixing the amount of said license prevent the collec- 
tion of what shall be actually due, with all costs, against any one 
selling or carrying on said business without license or refusing to 
pay such rate so fixed by the clerk. It shall be the further duty of 
sald clerk immediately after the delinquent list has been deiivered 
Lo him LO de] 1\ yy the license uncollected LO the ehief of police, whose 
duty it shall be to at once proceed LO eglle ct the saine, 1D his d iscre- 
tion, by suit or otherwise., Nothing herein, however, shall prevent 
a criminal prosecution, as provided in section 1, for any violation of 
the provisions of this ordinance. 

SEC. >. | lh all Cuses of license LO Dneep il bar, saloon, mrrocery, Or 
dance-house, the person he p ivine for the same shall vive al bond. 
with two or more sureties. to be ap} prove “i by the mavor, before the 
delivery of any license, in the sum of two thousand dollars LO the 
city of Los Angeles, conditioned tliat they will pay all licenses due 
to the city under this ordinance Or any other ordinance amendatory 

hereof, and they will keep il quiet ana orde rly house, ana 
ol upon the indication and appearance of any disturbance or 
threatened breach of the peace therein that they will take 
prompt and immediate action to secure the arrest of the disorderly 


i 
} 
' 
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XI. 


That the Southern Pacific Railroad Company was, on the 24th day 
of February, 1879, and eversince has been, and is now,asteam railroad 
company and a corporation under the laws of said State, and as 
such, on said 24th day of February, 1879, and ever since, main- 
tained and controlled a railroad ealled the Southern Pacifie railroad, 
the’same being a steam railroad, which said railroad, during such 
time, entered and passed through a portion of said city of Los An- 
geles, and trains of cars, drawn by steam engines, were, by said de- 
fendant, caused to pass and repass, loaded with freight and passen- 


YCrs, daily through said city of los Ang les. 


AIT. 


od That the defendant has, ever since the 24th day of Febru- 

ary, 1879, by its agent, ~ for its own profit and benefit, and 
for pay, in lawful money ol the United States, conducted and car- 
ried Ol}, within the corporate limits ot thi city of B OS Angeles, the 
business incident.to and connected with the Carrying of freight and 
passengers, on and by means of its steam railr ad, and has, during 
such time and times, maintained, owned, controlled, and used for 
the purpose connected with the business of carrying freight and 
passengers Of} their said steam railroad and in and through said 
city, a depot, located within the corporate limits of said cILy of Los 
Angeles. 


XIII. 


That detenda nl t has conducted and carried on its sald business by 
its agents, and within the corporate limits of said city of .Los Ange- 
les, at the same time having ra depot in said ¢ ILy ¢ during each and 
every month from and including the month of August, 1550, to 


and including the month of Septem ber, ISS2, and to the date of 


the filing of this complaint, for its own profit and benefit, without 
a license from the authorities of said city. 


XLY. 


That among the hames repol rted by the tax colleet tor of said. 


oo city to the cle rk of the council of said city, from whom licenses 
were to be collected at the time of the adopt ion of said ordi- 
nance, and in said ordinance directed and commanded to pay a 
license, was the name of defendant. 
> 
AV. 

That by the terms of the ordinance, which was approved February 
24th, 1879, the defendant was required to pay for the right to carry 
on aud engage in the business incident to and connected with a 
steam railroad, with a depot in said city, the sum of $60 per month, 
lawful money of the United States. 
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THE SOUTHERN PACIFIC RATLROAD COMPANY VS. 
AX. 
That each of said licenses so issued was, by said chief of police, 
presented to said defendant, and payment thereof, to wit, the sum of 
$60, for each and every one of said licenses, making in all 
od the sum of $540, lawful money of the United States, de- 
manded of the defendant; but the defendant neglected and 
refused to pay the same, or any part thereof. 
AXI. 

Defendant further avers that, by the terms of the ordinance 
which was approved April 25th, 1881, the defendant was required 
to pay for the right to carry on and engage in the business incident 
to and connected with a steam railroad with a depot In said city the 
sum of $40 per month, lawful money of the United States. 


XXII. 


That the clerk of the couneil of said city issued to sald defend- 
ant for each of the following months, viz, May, June, July, August, 
September, October, November, December, 1881, and January, Feb- 
ruary, March, April, May, June, July, August, and September, 1882, 
a monthly license, duly signed by the Inayor of said city and the 
clerk of said council, and fixed and stated in said license the amount 
thereof, to wit, the sum of $40, for each license so issued, and on the 
first Monday of each of the said months delivered to the city tax 

collector for collection a license so signed, having the amount, 
ov $40, therein stated and fixed as the amount due and to be 

collected from said defendant for such month for carrying on 
said business, taking the receipt of said tax collector for the amount 
thereof. 


XXITL. 


That on or before the 25th day of each of the months named in 
paragraph XXII of this complaint the said clerk of the council re- 
ceived from the said tax collector a delinquent list of the licenses 
uncollected by him during each of said months, and that the name 
of the defendant was contained on each one of the said delinquent 
lists so delivered and returned. 


XXIV. 
That immediately after the suid delinquent lists were so deliv- 


ered to said clerk by said tax collector, and the said licenses so 
issued were returned to the said clerk by the said tax collector un- 


collected. the said clerk delivered the same to the chief of police of 


said city to collect the same. 
ee aig 
That said chief of police received from the said clerk the licenses 
issued and returned as aforesaid, and that the same were in sub- 
stance as follows, to wit: , 


a 


THE CITY OF LOS ANGELES. 17 


1() S40). City L Ace rise No. 
Must be paid in advance. Post this in il conspicuous place. 


“City oF Los ANGELEs, May 1, 1881. 


“S. P. R. R. having paid into the city treasury $40, license is 
hereby granted him to transact the business of common carrier in 


the city of Los Angeles for the term of one month, from the Ist of 


May tv the Ist of June, 1881, in conformity with the provisions of 
an ordinance passed and approved February 24th, 1879, and all 
ordinances amendatory thereto. 
“W. W. ROBINSON, Ceri 
J.R. TOBERMAN, Mayor? 


hat each of said lie nses was 1dentical with the CODY ab Ve. CX- 
| : : 
cept in number, and except that the date of each corresponded to 
the month for which it was issued. 


XAVI 


hat each of said leenses so issued was by said chief of polies 


presented to suid defendant, and payment thereof, to wit, the sum of 


S40 for each and every one of said licenses, making tn all 
i | the sum of $6580, lawful money of the United States, de- 


* 4] laf - + | leaf | 
manded of the defendant, but the defendant hegiected and 


refused to pay the same or any part thereo! 
AXNVII 


Plaintiff further avers that during each and every oneof the months 
above stated defendant, for itsown profit and bene lit, through lisagents, 
conducted and carried on the business in manner aforesaid, having 
a depot in said city, and that 1t has ps 
ever, ana that defendant has not pred 
any part thereof; that the amount of $1,220, and the whole thereof, 
remains unpaid, and is in no part satished, though the same ha: 
been demanded by the plaintiff, but is still due plaintiff and in nm 
part paid or satished. 

Wherefore, by reason of the ordinances adopted and a 
the municipal authorities of the said city of Los Angeles, 


ant bas become liable and an action 


; 7 ’ 
Lid no license to said city what- 
> Ae j ; ] ; 
i tne ticenses above stated. nol 


sue and recover from the defendant the amount of the licenses for 
such businesss due from defendant, the sum of $1,220, lawful money 
of the United States. 
\? Wherefore plaintiff prays judgment against defendant for 
U im of 81.220 and ior its costs 
H. T. HAZARD, 


: j ij , ae »} +] 
f 17, Attorney eRite, i roTney i.) Plaintiff 


Filed Sept. 28. 1SS2 
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Anagwer 
(Title of court and cause.) 


The defendant, answering the complaint herein, admits that the 
sa corporation duly Incorporate d under the laws of the 

“ and ae 
iornl f itled 


defendant 1 

State of California, and says that It was iIncorporat 
under the act of the Legislature of thre 

“An act to provide for the Incorporation ol raliroat semninatiien sand 
the man: igement of the — thereot and other matters relatin 
thereto,” approved May 20th, 1861, arid the several acts supplemen- 
tary thereto and amendatory thereo! 

The defendant denies that on the 24th dav of February, 1S79, or 
since, it has maintained or controlied the railroad called the South 
ern Pacific railroad, or any other railroad, or that during that time 
ANY tralns ol cars drawn by sLeam-engines, Ol itherwise. have 


LD by the defendant been caused to pass or repass loaded with 

freight or passengers, or otherwise, through the streets or any 
street of tne City of Los Ang cS rh defendant ALISO 7 nies that 
since the 24th day ol ebruary, Sa), 1 has L\ its agents or other- 


Wise. (>i ior its oO-V}™ 1} pront i (>! hel 5 iil {)] te) pet \ {)] CPL my ise : conducted 
' 
' 


limits of thecity of Los Angeles the 


business incident to or connected with th: carrylhyg of reign OP pas- 


or carried on wit hin the corporal 


sehngers Oli OF by means of its steam rallroad or otherwise; or that 
during that time it has maintained, controll d. or used for the pur- 
poses stated in the complaint, or at all, a depot within the corporate 
limits ot said city of Los Angeles ; O] that by thi LCFIs of an\ ordl- 
hbahce or otherwise any steam railroad COM pan \ having il depot in 
said city is required to pay to said city thesum of $60 per month or 
any sum; or that the defendant has conducted or carried on by Its 
ugents or otherwise any business in the corporate limits of said city; 
or that by the terms of any ordinance or otherwise the defendant 1s 
required LO pay to the city of Los Ang ie for the purposes men 
tioned in the complaint, or for any purposes or on any account, the 
sum of S60 per month, or any sum: or that the clerk of the council 

t sald city ever issued LO the defendant “ani licens iis allegwed in the 

complaint or otherwise ; orthat during the months referred to 
44 In the alleged license set out in thi complaint| or |eitherofthem, 
the defendant, for its profit or benefit or otherwise, or through 

its agents or otherwise, conducted or carried on anv business of any 
kind within the corporate limits of Los Angeles city, or that the 
sums alleged Ih the complaint Or any sum is due from the defend- 
ant to the plaintiff. 

And for another and separate dete Nse thre defendant alleges iis 
follows: 

On the 24th day of October, 1872, the mayor and common coun- 
cil of the city of Los Angeles duly enacted and passed an ordinance 
in the words and. figures following, to wit: 


An ordinance Lo submit t to the voters of the city of Los Angeles 
the questioh of the sale and assignment of the stock held by the 
city in the Los Ange a and San Pedro Railroad Company 

“Whereas the board of supervisors of the county of Los Angeles 


THE CITY OF LOS ANGELES 19) 


} ‘ i] ‘ ; ’ oi | s i » | 
qd, upon the second day ofl ctover, A. V. 15742, order that the 
' , _ ; ] " P } oy | ' eT if . 7 
question Of donating county bonds and certain railroad stock to the 
southern Pacifie Railroad (_ompany. 4 LiLIT! CODSIGeCrTALIONS IT] 


-_ i ’ ’ ° ’ 
cihled. be submitted to the voters of the county at the 


, ‘ , - -_ ' 
renerai election LO be Ii le Novem eT ~). ISs{2: ina 
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| 
Di n the county of Los Angeles | to provid r the pav- 
i t . 
' 57 ’ | .% " | +] rf " ’ ‘| he 7\? | 
LLICTiL ¢ © SaTIC, ANG OLIIer TatLlers Pre ritnereto Ipproy i )- 
; 
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city, and at some point on what is known as Alameda street, which 
prevdeat shall be selected bv the mavor and common council of sa | 
city, and which shall not be further north upon said street than 
what is known as the slaughter-house, nor further south than what 
is or Will be the intersection ot the extension of Third street with 


said Alameda street; also for the benefit to be derived by the loca- 
cation and building of the workshops and other buildings, inde- 


pendent of the passenger and freight hous S within the city limits 
of said CILY of Los Angeles. 

vi “ Provided, ‘That the Southern Pacific Railroad Company 
shall not be required to locate and build their passenger 

houses and freight depots and run their road to the same as a neces- 

sary consideration for the transfer and delivery of the aforemen- 

tioned stock. unless there shall be deed cl LO said Company, and the 

same recorded in the recorder’s office of th: county of Los Angeles, 
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and said deed put in possession of said company, a lot or parcel of 


land onsaid Alamedastreet,within said limits hereinbefore mentioned, 
which is immediately contiguous to the present depot of the Los 


Angeles and San Pedro railroad, so that the houses and lands of 


said company can be used In connection therewith, shall not be less 
than ten acres, with not less than a frontage on said Alameda street 
of one thousand feet, and which, if located by said mavor and com- 
mon council, either north or south of said depot of the Los Angeles 
and Sab Pedro railroad, so that thi Said house and lands could 


: Ee. 
not convenientiv be used in connection therewith. si all hot he less 


than fifteen ucres in extent, with au irontage on sald Liane dia street 
of not less than one thousand (1.000) feet, and which iot or parcel 
of land thus selected shall not be of what is known as cienega— 
springy or marshy land; and 
LS * Provided, ‘That at som poin | rr property CONLIQUOUS 
to the line of the said trunk road of the Southern Puacifie 
Railroad Company, within the eitv limit there shall also be de ded 
as aforesaid not less than nity (090) acres of land in one body, and 
either square or in outline not more tl with a length equal to 
twice the breadth, and which land shall be suitable for the purposes 
of workshops and. other buildings, and which deed. together with 
the deed tor thie Leh or fitter nacres OF land tor pussenvel and freight 
houses, shall be nade, recorded, and delivered on or before the first 
day ef January, 1875; and 
* Provided, That any and all mght of wav which said Southern 
Pacific Railroad { ompany Lhe \ requ re ih envering., Pussile through, 
and leaving the said city with the main trunk line be secured to 
them tree of any claim for damag Ss or o©Lner COM) | Hnsaction and 
“Provided, That should the property hereinbefore provided for 
be hot secured and deeded lo the said Southern Pacific Railroad 
Company on or before the aforementioned first day of Jat uary, S75, 
then the Southern Pacific Ruallroad Company, shall be iree to select 
any other point within the city limits for its depots and works, and 
the stock of the Los Angel sand San edro Railroad Com- 
L!) pany now held by the city shall be transferred and delivered 


LO suid company for no further consideration than such loca- 


‘ 


tions and the considerations alread made in the Lore mentioned 
order of the supervisors; an 

“ Provided, That in case the branch road to Anaheim, provided 
in said order of the supervisors, shall diverge from what is now 
known as the 1,08 Angeles and San Pedro railroad, tie same shall 
not be froin a point on said road further south than what is known 
“as I lorence station, and that sald branch lime shall be so bullt AS LO 
make the station for what is 
which shall not be further south than a point midwav between the 
town of Gallatin and a point known as the Colleg in such region ; 
and 

o Provided, That in case the right of way is furnished free from 
such branch from Los Angeles to sald station at Los Nietos. together 
with the depot lands at what shall be the Los Nietos station, of not 
less than ten acres in extent, the said branch shall be constructed 


a | ‘ > 
KHOWD Aas tire 1,Os NI@LOS AL SOME pont 


———————— 
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at least to said Los Nietos station within twelve months after the 
announcement of a favorable vote on these questions. 
“SECTION Z. The voters of said ecitv are hereby required 
yt) to vote upon this question at the same time and places “as 
upon the other questions upon that day submitted to election, 
and they shall use a separate ballot, which shall have either the 
words ‘ For the transfer of the city railroad stock to the Southern 
Pacific Railroad Company, written or printed thereon, or ‘ Against 
the transfer of the city. railroad stock to the Southern Pacific rail- 
road,’ writte nor printed { hereon, and W hich ballot s sha | be cl pos- 
ited by the judges of eleetion in a SOP: rate ballot box. The custody, 


counting, and declaration of the results of the votes upon th 


Is ques- 


governed and subject in all respects to the laws’ goy- 


tion shall be 


erhning other elect ious of | he eity. 

“ SECTION © If at said election thet shall be cast more votes or 
ballots with the words ‘ For the transfer of the city railroad stock to 
the Southern Pacific Railroad Company’ thereupon than with the 
words ‘Acuinst the transfer of the ecitv railroad stock to the South- 
ern Pacific Railroad Company ther 2 as then and in that event 
it is hereby ordered that the mayor and common council for and in 


behalf of the city of los Angeles, an sideration herein- 
before fully stated, and Ol i day whieh shal | be the day SIX 
months subsequent to that day uy mn which the last install- 


— 
- 
—— game 


o] ment ol county a iis pro. ided in sald order of the board 
of supervisors, shall be issued and delivered to the Soutnern 

Pacific Railroad Company, shqll sell, transfer, and assign to said 
company all of the seventy-five thousand dollars held by the city 1 
the capital stock of said Los Angel sand San Pedro Railroad Com- 
pany 

‘Provided, That said stock shall not be so assigned unless the said 
Southern Pacific Railroad Company shall have occupied and made 
LIse of. subject to her inbefore-prese1 ibed conditions. for the purposes 
specified, the ten or fifteen acres which shall have been deeded tO 
said company on or before January 1, 1873, and also shall have 
connected the fifty acres provided for workshops and other kindred 
purposes by track within the main line, and shall have placed 
thereon, at least. the engine houses sufficient for the business of the 
road at that time and are regularly using the same. 

“Section 4. This ordinance of October 18, 1872, relating to the 
subject contained in this ordinance is hereby repealed. 

* SECTION D. This ordinanes shall b n force from and after its 


passage, approval, and publication 
“ Passed session October 24, 157 
‘Approved October 24, 1872. 
CHRIST 3% AL, AGUILAR, Mayor.” 


’ 


o2 The said ordinance was duly approved by the mayor and 


was duly published, is required by the law and the ordi- 
nuances of said city. 

Prior to the 2d day of October, 1872, the defendant entered into 

negotiations with the proper officials Or the plaintiff and of the 
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county of Los Angeles with reference to Dullding a ralilro; 
the said county and citv, the result of which was that Ln 


} : 


id through 
e defendant 


proposed to build, operate, and mainta | | 
track railroad through Los Ang i@S CILY and Ccoul 
nection with thi town of Anaheim, at - b 
points in IOs Angeles city a depot and certain workshop 
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On the 24th day of July, 1873, the mayor and common council 
of the city of Los Angeles passed an ordinance avhereby, after recit- 
ing that by the ordinance of October 24th, 1872, the mayor and 

,common council of the CIL of Los Angeles had obligated sald city 
te olVvi the defendant “a free right Ol Way for its road through 

Oe sad city,” and such obligations had received the endorse- 
ment of a majority of the qualified voters of said city, and 

that t 

lines for entering and leaving said city, and the necessary connec- 

tions therewith, certain specified streets, it was ordained that the said 


streets (subject to certain conditions immaterial to to this case), 


he proper agents of the said gels ndant had seiected us the 


should be, and thereby were, set apart from the public highways of 


the city of Los Angeles to the unreserved and unrestricted use of 
the defendant, and a right of way over and along the same should 
be granted to said company “for the building, maintaining, and 
operating of its railroad. 

On the 2lst day of December, 1572, the mayor and common 
council of the city of Los Angeles. passed an ordinance whereby, 
after reciting that by the ordinance of October 24th, 1872, “it was, 
among other things, provided that. in e isideration of the benefits 
and advantages conferred iLpon and derived by said city of Los 
Angeles by the location of the passenger and freight depots of the 
main trunk line within said city, and at some point at what is 
known as Alameda sitreet, which Porn was to be selected bv the 
mavor and common council of said city,” ete., it was ordained that 

the tract of land now occupied | 


bv the detendant as il depot 
mr should be and thereby was selected by the mayor and com- 
mon council of the city of Los Angeles for the depot grounds 


of the defendant within said city for the passenger and freight depot 
of the defendant 

LB: the said ordinances the plaintiff, ior a valuable consideration 
rendered by the defendant, granted to the defendant the right to 
construct its. road, depots, workshops In the said city, and to operate 
the same, and to carry on its business connected with said road and 
depots in said city; and by virtue of said contract the defendant 
has the free and unrestricted right LO Opt rate its said roads, depots, 
und workshops, and carry on its said business within said city, free 
from any tax, license; or other imposition from the said city. 
he ordinances set out in the ‘OM pian are 1 Violation of the 
said contract, and impair the obligation thereof,and were, therefore, 
unauthorized and void; and, by reason of the said contract, the 
plaintifi Is ¢ stopped from Imposing any iicense or tax Upon the 
defendant, or from demanding any sum trom i for the privilege of 
maintaining its depots and carrying on its business within the said 


CILY 


‘or another and separate defense the defendant alleges as follows: 


me 


57 The defendant is a corporation existing under the laws of 
the United States and otf the State of California (as herein- 

Lite ‘more fully alleged). 

The principal place of business of defendant now is, and for many 


. 
Rp ae mS a “mt 2 
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_ years last past has been, in the city of San Francisco, State of Cali- 
fornia. A great number of its stockholders now are, and ever have 
been, citizens of the United States and residents of said State of Cali- 
fornia, while other of its stockholders now are, and ever have been, 
citizens of the United States and residents of other States than the 
State of California. 

As such corporation, it constructed a line of railroad and procured 
the rolling-stoc k and all appurtenances théreunto belonging, known 
and distinguished as the Southern Pacific Railroad (of California), 
and described as follows: Commencing on the waters of the Pacitic 
Ocean in the city and county of San Francisco, and extending in a 
southerly direction through portions of the county of San Hrancisco 
and through the COUNLY of Sant 1 4 ls ira, lo L res Pinos. in the COl unt) 
of San Benito, with a branch therefrom running from Cariadero, in 
the COUNTY ot santa Clara, LO Soledad, it thie county Oo! Monterey ; 

that said line of railroad also extends from Huron, in Fresno 
58 county,.to Goshen, in Tulare county, ai 

erly direction by the way of Tehichipa Pass, Mojave, and Los 
Angeles, Lo the ( ‘olorado river at ort toa with three branches 
from said line at Los Angeles, extending respectively to Santa Mon- 
ica, Wilmington, and Santa Ana, in the county of Los Angeles. 
Said line of railroad is connected with the exas and Pacifie rail- 
road at I] Paso, in the State oft Le XuUs, by LWO railroads, LO W it. the 
Southern Pacifie railroad (of Arizona), extending from Fort Yuma 
to the eastern boundary line of Arizona, and the Southern Pacifie 
railroad (of New Mexico), extending from said eastern boundary 
line across New Mexico to EK] Paso. ‘The said several railroads are 
operated as one continuous line from a point near Marshall, in ‘Texas, 
to the Pacific Ocean at San Francisco, for the uses and p ieee and 
1 the manner cont m plated by the acts ol Congress hereinatter rC- 
ferred to. 

From Tres Pinos to Huron the said Southern Pacifie railroad has 
not been completed, vdut, pending its construction, connection be- 
tween said points is made over the lines of the Central Pacific rail- 
road. Defendant has hot comp! el ted the construction of the road 

from sald Southern Pacific rallroad tO the Colorado river LO 
of) connect with the Atlantic and Pacifie railroad, hereinafter 
referred to, but has the construction thereof under contract 


: 


id thenee 1n a south- 


and will soon have completed a read from Mojave, on the line of 


the said Southern Pacific railroad, to the Colorado river, there to 
connect with said Atlantic and Pacific, and with the said Atlantic 
and Pacific when completed, making a continuous line from Spring- 
field, in the State of Missouri,to the Pacific Ocean, as contemplated 
by the act of Congress, hereinafter referred to, chartering the At- 
lantic and Pacific Railroad Company. 

On the 27th day of July, 1866, the Government of the United States 
undertook to construct or caused to be constructed a line of railroad 
from a point at or near the town of Springfield, in the State of Missouri, 
to the head waters of the Colorado Chiquita; and thence along the 
thirty-fifth parallel of latitude, as near as might be found suitable for 
a railroad, south to the Colorado river, at such point as might be se- 


cae. ces 
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lected : and thence by the most practicable and eligible route to the Pa- 
cific Ocean; and to that end Congress passed an act entitled “An act 
granting lands to aid in the construction of a railroad and telegraph 
line from the States of Missouri and Arkansas to the Pacific coast,” 
which act was approved on said 27th day of July, 1866,and to which 

ct defendant here refers by title and makes it part of this 
60 unswer. (See U.S. Statutes at Large, vol. 14, page 292.) By 

suid act certain persons therein named were made and elected 
Into a corporauion, under the name and St \ le of the “ Atlantic and 
ilroad Company.- 


. 


ease 
a 
- 
~_ 
~ 
eee mene 
or 


The intent and purpose of Congress in passing said act was to 
secure the completion of a railroad from the Missouri river to the 
Pacific Ocea 


a 
rnereotl ror al 


WW ith tl branch to San ey ncis o.and LO secure the use 
to come to the Government of the United states 
ior thre transportation of ItS malis, Ul MOPS munitions ot war, and 


I) 
} 
ll time 


Lo Macliltate construction ot sald road thie Covernment ot the 
United States, by said act of Congress, adopted the defendant as the 
instrument or agent of the United States to carry out the purposes 
aforesaid, and conferred upon defendant the same powers and 
clothed defendant with the same priviteges and Immunities which 
it conferred upon and clothed the Atlantic and Pacific Railroad 
( Ompany with, exe prt that the defendant was to construct that por- 
tion of said railroad between the Colorado river and the city and 
county of San Francisco. 

The said Atlantic and Pacific Railroad Company did organize 


j : | | a. 4 _ H ty " a : 
amer said act and did ODLAlM OONAd de subscriptions io the 


(} | stock of sald conipany to the amount ot one million dollars, 
7s } +1 ; . _ , m i : 
ith ten per centum, paid within two vears after the passage 

ana pproval of said act of Congress: and the said comipany and 


: 
plaintiff did, immediately after the passage ol said act, iccepl the 
terms and conditions thereof, and that said company and defendant 
have duly complied therewith 

Che said company has nearly completed, and will within a short 
time have fully compl ted, the whole of said road from Springfield 
to the Colorado river, and defendant has constructed said road as 
uforesuid to Mojave, with the exception hereinbefore set out, and is 
: r the construction thereof from said Mojave to a junction 
with the road of the Atlantie and Paciie Company at the Colorado 


' : 7 
rivel ( that the whole of said road will completed and Ih Oper 
iLIOlL Wit thie present year 

Qn the 3d day of March, 1871, the Government of the United 
States undertook to construct. or caus » De constructed. a line ot 

} i \ : 1} : , ‘ . 
railroad from Marshall, in the State of exas, to San Diego, in the 
Stat (‘alifornia. and from said line of road at the Colorado river 
to construct, or cause to be constructed, a iine ol railroad which 


Would Conners thi road irom Marshal! oO man Diego with the city 
f San Francisco, and to that end Congress passed an act en- 

(2 titled “An act to incorporate the Texas Pacific Railroad Com- 
pan \ and to aid in the construction of its road, and for other 

purposes, approved March 3d, 1870,” and subsequently, on the 2d 
i—S1S 
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day of May, 1872, passed an act entitled “An act supplementary to 
an act entitled ‘An act to incorporate the Texas Pacitic Railroad 
Company and to aid in the construction of its road, and for other 
purposes, approved March od, LS7 1 te to which acts defendant here 
refers by title, and makes them part of this answer. 

(See vol. 16, U.S. Statutes at Large, 573; vol. 17 Jd., 59.) 


Immediately after the passage of said act of March, 1871, the 
Texas Pacific railroad was organized in pursuance thereof, and de- 
fendant accepted all the terms and conditions of each of said acts 
of 1871 and 1872, and have fully and in every respect complhed 
therewith, and under them, and in compliance with the spirit and 
intent of said acts, have completed the roads mentioned in the third 
subdivision of this complaint. 

The declared purpose of Congress 1) Passiny suld acts was to 
insure the carrying of the mails, troops, munitions of war, supplies 

and stores of the United States, and that Congress expressly 


65 declared in said acts that no act of the coinpanies, or either 
of them, nor any law of any State or Territory should ever 
impede, delay, or prevent the companies mentioned from performing ' 


their obligation’ Lo the United States in that regard, 

And defendant, upon its information and belief, avers that if, by 
virtue of the several acts of Congress herein referred to, it did not 
become a Federal corporation, yet it holds under the Government of 
the United States all the corporate powers and franchises eranted LO 
it by the several acts of Congress as the trustee of said Government, 
and for the governmental uses and purposes specified in said act. 

That under ana by virtue of the said several acts of Congress 
hereinbefore referred-to the plaintiff Was, by the Government of the 
United States, selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described, and to keep 
and maintain the same in repair, to the end that the said Govern- 
ment might, when the occasion required, use the same for the Lrans- 
portation of its armies and military stores, and for such other pur- 
poses as said Government might, in the execution of its powers, 
desire to use the same: that the Government of the United States 

has never given to the State of California the right LO lay 
O4 any tax upon the franchise, existence, or operations of defend- 

ant; that such atax would hinder and impede the lawful ope- 
rations of the Government of the United States, would hinder, delay, 
and prevent the defendant from performing, as aforesaid, its obliga- 
tions to the United States, and would nullify and prevent the en- 
forcement of the said several acts of Congress. 

sy the ordinances set out in the complaint the plaintiff has at- 
tempted to impose a tax upon the franchise and the operations of 
the defendant, and upon the rights of the defendant LO perform the 
functions imposed upon it by the said acts of ¢ ongress, and in doing 
so the plaintiff has gone beyond its powers, and its action is unau- 
thorized and void. 


a 


GLASSELL, SMITH & PATTON, | 
Duly verified. Defendant's Attorneys. 
Filed Dec. 23, 1882. 
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Findings. 
(Title of court and Cause. } 


This cause came on regularly for trial on the 30th day of January, 

1884, before the court without a jury, a jury trial having been 

OD duly waived by the parties, W. D. Stephenson, city attorney 

lor Los Angeles city, appearing as attorney for plaintiff, and 

|, Smith & Patton, Esqs., for defendant, and from the evi- 
dence introduced the court finds the facts as follows, to wit: 


‘bat all the allegations in thre complaint Of) file herein in the 


Sald cause are true 


‘hat the defendant Is a corporation duly incorporated under the 

ws of the State of California, and that it was incorporated and 

existing under the act of the Legislature of the State of California 

entitled “An act to provide for the Incorporation of railroad com- 

pahies, and the Inanagement of the attairs thereof and other mat- 

ters relating thereto,” approved May 20th, 1861, and the several acts 
suppl bie ntary thereto and amendatory thereof. 


ITI. 


That on the I4Ath day of ()etober. 18/2. the mayor and common 


uncil of the city of Los Angeles duly enacted and passed an or- 
dinance in the words and figures following, to wit: 


66 \n ordinance to submit to the voters of the city of Los An- 
vel s the question of the sale and assignment of the stock 
held Dj the city in the Los Angeles and San Pedro Railroad Com- 


‘Whereas the board of supervisors of the county of Los Angeles 
did, upon the second day of October, A. D. 1872, order that the 
question of donating county bonds and certain railroad stock to the 


Southern Pacifie Railroad Company for certain considerations in 


eral election to be held November 5, 1872: and 
‘Whereas the delivery of the stock held by the city of Los An- 
veles in the Los Angeles and San Pedro Railroad Company, the 
Ly Ing to the amount of seventy-fiv: thousand dollars, to the 
Southern Pacific Railroad Company, is one of the stipulations and 
eonditions pice I” which the sald Southe rii Pacifie Railroad (lom- 
pans uvrees and coutracts to fulfill the requirements and terms con- 
tained in the aforementioned order: 
“ Now, therefore, under the authority conterred by ih act entitled 
‘An act to authorize the mayor and Common council! of the 
(37 city of Los Angeles to take and subscribe seventy-five thou- 
sand dollars to the capital stock of the Los Angeles and San 
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Pedro Railroad Company; in the courty of Los Angeles, and to 
provide for the payment of the same, and other matters relating 
thereto, approved February 1, 1868, section 18— 

“The mayor and common council of the city of Los Angeles do 
ordain as follows: 

“SecTIon 1. At the gveneral election of the State, to be held in the 
city and county of Los Angeles on the Sth day of November, 1872, 
it is hereby ordered that the question shall be submitted to the de- 
cision of the voters of the city of Los Angeles whether the stock now 
owned and held by the said city of Los Angeles in the Los Angeles 
and San Pedro Railroad Company shall be sold, transferred, and de- 
livered to the Southern Pacific Railroad Company for and in con- 
sideration of the benefits and advantages conferred upon and derived 
by the said city of Los Angeles through the fulfillment of the con- 
ditions and stipulations contained in the aforementioned ordinance 
of the board of supervisors, and more particularly for and in con- 
sideration of the benefits and advantages conferred upon and derived 

by the citv by the location of the passenger and freight depots 
68 and houses for the Los Angeles city station of the main trunk 

line of the Southern Pacific railroad within said city, and at 
some point on what is known as Alameda street, which point shall 
be selected by the mayor and common council of said city, and | 
which shall not be further north upon said street than what is Ko 
known as the slaughter-house, nor further south than what is or 
will be the intersection of the extension of Third street with said 
Alameda street; also for the benefit to be derived by the location 
and building of the workshops, independent of the passenger and 
freight houses, within the city limits of said city of Los Angeles; 

” Provided, That the Southern Pacific Railroad Company shall 
not be required to locate and build their passenger houses 
and freight depots and run their road to the same, as a neces- 
sary consideration for the transfer and delivery of the aforemen- 
tioned stock, unless there shall be deeded to said company, and 
the same recorded in the recorder’s office of the county of Los 
Angeles, and said deed put in possession of said company, a lot 
or parcel of land on said Alameda street within said limits herein- 
before mentioned, which is immediately contiguous to the present 

depot of the Los Angeles and San Pedro railroad, so 
69 that the houses and lands of said company can be used in 

connection therewith, shall not be less than ten acres, with not 
less than a frontage on said Alameda street of one thousand feet, 
and which, if located or selected by said mayor and common coun- 
cil, either north or south of said depot of the Los Angeles and San 
Pedro railroad, so that the said houses and lands could not con- 
veniently be used in connection therewith, shall not be less than 
fifteen acres in extent, with a frontage on said Alameda street of not 
less than one thousand (1,000) feet, and which lot or parcel of land 
thus selected shall not be of what is known as cienega, springy or 
marshy land; and 

“ Provided, That at some point on or properly contiguous to the 
line of the said trunk road of the Southern Pacific Railroad Company 


all 
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within the city limits, there shall also be deeded as aforesaid not less 
than fifty (50) acres of land in one body, and either square or in 
outline. not more than with il length equal LO twice the breadth, and 
which land shall be suitable for the purposes of a and 
other buildings, and which deed, together with the deed for the ten 
or fifteen acres of land for passenger and freight houses, shall be 
made, recorded, and delivered on or before the first day of January, 
IS73; and 
10 “ Provided. That Hii oad il] r] olyt of way which said 
Southern Pacifie Railroad Company may require in entering, 
passing through, and leaving the sa id city with the main trunk line 
be secured to them free of any claim for d Lmages or other compen- 
sation: ; ina 

‘Provided, That should the property hereinbefore provided for 
be not secured and deeded to the said Southern Pacific Railroad 
Company on or before the aforementioned first day of January, 1873, 
then the Southern Pacifie Railroad Compa lV shall be free LO select 
any other point within the CIty limits for its de pots and works, and 
the stock of the Los Angeles and San Pedro Railroad Company now 
held by the city shall be transferred and delivered to said company 
for no further consideration than such locations and the consider- 
ations already made in the aforementioned order of the supervisors ; 
and 

m Provided, Tusat Ili Cust the bra = road to An ahel an ) rovided in 
said order of the supervisors shall diverge from what is now ‘known 
us th Los Ange le ‘'S iil Sai wt rails ad. the Same shal! not be 
from a point on said road further south than what is known as 
lorence station, and that said branch line shall be so built “us to 

make the station for whatis known as the Los Nietos at some 
i] point which shall not be further south than a point midway 

between the town of Gallatin and a point known as the Col- 
leve In such region: and 

‘Provided, That in ease the right of way is furnished free from 
such branch from Los Angeles LO sald “tation at Los Niet LOS, U wether 
with the depot lands at what shall be the Los Nietos station, of not 
less than ten acres in extent, the said branch shall be constructed 
iil least LO said 10s Nietos station within tw lve months after the 
announcement of a favorab le vote on these questions. 

“Section 2. The voters of said city are hereby required to vote 
Upon this question at the same time and places us Upon thie other 
nares: upon that day submitted to election, and they shall use a 
separate ballot, which shall have either the words “ For the transfer 
of the city railroad stock to the Southern Pacific Railroad Company ” 
written or printed thereon, or “Against the transfer of the city rail- 
road stock to the Southern Pacific railroad” w ritten or printed 
thereon, and which ballots shall be deposited by the judges of e 
tion in a separate ballot-box. The custody, counting, and declara- 
tion of the re sults ot the votes Upon this que stion shall be governed 
and subject in all respects to the laws govs rhning other elections of 
the city. 


lee- 
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72 “Section 3. If at said election there shall be cast more 


votes or ballots with the words “For the transfer of the city 
railroad stock to the Southern Pacific Railroad Company” there- 
upon than with the words “Against the transfer of the city rail- 
road stock to the Southern Pacific Railroad Company,’ thereupon, 
then, and in that event it is hereby ordered that the mavor 
and common council, for and in behalf of the city of Los Angeles, 
and for the consideration hereinbefore fully stated, and on a day 
which shall be the day six months subsequent to that day upon 
which the last installment of county bonds, as provided in said 
order of the board of supervisors, shall be issued to the Southern 
Pacific Railroad Company, shall sell, transfer, and assign to said 
company all of the seventy-five thousand dollars held by the city 
in the capital stock of said Los Angeles and San Pedro Railroad 
Company : 
“ Provided, That said stock shall not be so assigned unless the 
said Southern Pacific Railroad Company shall have occupied and 
made use of, subject to hereinbefore-prescribed conditions, for the 
purposes specified, the ten or fifteen acres which shall have been 
deeded to said company on or before January 1, 1873: and 
19 also shall have connected the fifty acres provid d for work- 
shops and other kindred purposes by track within the main 
line, and shall have placed thereon, at- least, the engine-houses suffi- 
cient for the business of the road at that time, and are regularly 
using the same. 
‘SECTION 4. The ordinance of October LS, 1s /2,. relating to the 
subject contained in this ordinance is hereby repealed. 
“Section 5. This ordinance shall be in force from and after its 
passage, approval, and publication. 
“ Passed session October 24, 1872. 
“Approved October 24, 1872 
“CHRISTOBAL AGUILAR, Mayo: 


The defendant is a corporation existing under the laws of the 
inited States and of the State of California. 
The principal place of business of defendant is,and for many years 
last past has been, in the city of San Francisco, State of California; a 
great number of its stockholders are now an@ ever have been, citizens 
of the United States and residentsof the said State of ¢ ‘alifornia, while 
other of its stockholders are now, and ever have been, citizens of the 
United States; and residents of States other than the State of 
74 California. As such corporation. it constructed a line of rail- 
road, and procured the rolling-stock ‘and all appurtenances 
thereunto belonging, known and distinguished as the Southern Pa- 
cific Railroad of California, and described as follows: 
Commencing on the waters of the Pacific Ocean, in the city and 
county of San Francisco, and extending ina southerly direction 
through portions of the county of San Francisco, and through the 
county of Santa Clara, to Tres Pinos, in the county of San Benito, 
with a branch therefrom running from Carnadero, in the county of 
Santa Clara, to Soledad, in the county of Monterey; that said line 
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of railroad also extends from Huron, in Fresno county, to Goshen, 
in ‘Tulare county, and thence in a southerly direction by the way of 
Tehichipa Pass, Mojave, and Los Angelos city, to the Colorado river 

at Fort Yuma, with three branches from said line at Los Angeles, 
extending respectively to Santa Monica, Wilmington, and Santa 

Ana, in the county of Los Angeles. Said line of railroad is con- 

b nected with the Texas and Pacific railroad at El Paso, in the State 
of Texas, by two railroads, to wit, the Southern Pacific railroad (of 

Arizona), extending from Fort Yuma to the eastern botndary line 

of Arizona, and the Southern Pacific railroad (of New Mex- 

io ico), extending from said eastern boundary line across New 
Ni XIcO LO le] Paso. The said several railroads are Op rated 

as one continuous line from a point near Marshall, in Texas, to the 
Pacific Ocean at San Francisco, for the uses and purposes and in the 
manner contemplated by the ucts ol Congress hereinafter referred LO. 
Krom Tres Pinos to Huron the said Southern Pacific railroad 
had not been coni pleted at the commencement of this action, but 
pending its construction, connection bi Lween said ports Is made 
over the lines ot the Central Par ifie railroad. Defendant, at the 
commencement of this action, had not completed the construction 
of the road from said Southern Pacitir railroad tO the Colorado 
river to connect with the Atlantie and Pacihie railroad, hereinafter 
referred to, at the commencement of this action but had the con- 
struction thereof, at the commencement of this “HcLion, under con- 
tract, and would SOOT) have, “il the commencement of this action, 
completed a road from \lojave on the line of the said si uthern 
Pacific railroad LO bias Colorado river, ana now has completed raf 
roud trom Mojave On) the line of the Southern Pacifie railroad LO 
the ( olorado rive ve there to connect wt! ) said Atlantie and Paeifie, 
and with the said Atlantic and Pacific when completed, 

ar making a continuous line from Springtield, in the State of 
\lissour, LO the Pacifie (Ocean, as contemplated by the act of 

( ongress hereinafter referred to chartering the Atlantic and Pacifie 


allroad Company. 

The Congress of the United States passed an act entitled “An act 
granting lands to aid in the construction of a railroad and telegraph 
line from the States of Missour! and Arkansas to the Pacific coast ” 
before the commencement of this action, which said act was upe- 
proved on said 27th day of July, 1866, and to which act this court 
here refers by title and makes a part of these findings, and to which 

‘ act reference is hereby made by title, and the same is hereby made 
) a part of these findings. By said act certain persons therein named 


me 
me 


were made and elected into il corporation Inder the vbame and Sty le 
of the “Atlantie and Pacific Railroad Company.” 

The Government of the United States did not undertake to con- 
struct hor cause to be constructed, except by virtue of the said act 
of Congress last hereinbefore mentions ad, a line of railroad from al 
point at or near the town of Springfield, in the State of Missouri, to 
the headwaters of the Colorado Chiquita, and thence along the 35th 

: parallel of latitude as near as might be found suitable for a 
id railroad, south to the Colorado river at such point as might 
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be selected, and thence by the most practicable and_ eligible 


route to the Paci he ¢ Jcean, nor al lV part thereof. 
The intent and purpose of Congress in passing said act was not 


to secure the com pletion of a railroad from the Missourl river LO the 


Pacific Ocean. with a branch to San Francisco, nor to secure the use 


thereof for all time to come to the (;,overnment ol the United States 


for the transportation of its mails. troops, and munitions of war. nor 


public stores. The Government of the United States, by sald act 
of Congress, did not adopt the defendant as the instrument or agent 
of the United States to carry out the purposes aforesaid, to facilitate 
construction of said road or otherwise, b ul couferred Upon defend- 
ant the same powe rs and ¢ ‘lothe d defendant with the same privilege 
and immunities whie h it conferred upon ane clothed the Atia so 
and Pacific railroad with, except'that the defendant was to construct 
that portion of said railroad between the‘ ‘colorado river and the fem 
and county of San Francisco. 

Prior to the second day of October, 1872. the defendant entered 
into negotiation with the proper officials of the plaintiff and of the 
county of Los Angeles with reference to building a railroad through 

,the said county and city, the result of which was that the 
75 defendant proposed LO build, operate, and maintain hifty- 

five miles ot main trunk railroad through Los Angeles city 
and county, and also a connection with-the town of Anaheim, and 
also to build at certain points in Los Angeles city a depot and cer- 
tain workshops, &c., upon the condition that the said county should 
grant to the defendant certain aid, and that the city of Los Angeles 
should asslon LO it certain stock owned by the city in the Los An- 
geles and San Pedro Railroad Company, and should also grant to 
it certain .lands and certain privileges for depot, workshops, and 
rights of way, which are more particuladlyv specified in the ordinance 
hereinbefore set forth ; and thereupon the ordinance aforesaid and 
the order of the board of supervisors 01 f Los Angeles county, therein 
referred to, were duly passed. 

by the said order of the board of supervisors (which was passed 
under and by authority of an act of the Legislature entitled “An 
act to empower the board of supervisors of the several counties of 
the State to aid in the construction of a railroad in their respective 
counties,” approved April 4th, 1870, and the laws amendatory of 
and supplemental to the same) the question was submitted to the 

voters of said county, whether they should accept the prop- 
7D osition of the defendant and grant the aid proposed upon the 

terms and conditions specified, and upon the passage of the 
said order the defendant entered into a written contract accepting 
the said conditions and agreeing, in consideration of the aid and 
privileges to be granted to it, that it would, “ under the conditions, 
stipulations, privileges, and provisos in the above order contained, 
build, operate, and maintain the railroad and connections, in part 
and in whole, therein provided.” 

Among other conditions and stipulations, requirements, privileges, 
and provisos provided in the said order was the stipulation and proviso 
that the city of Los Angeles should assign to it the stock and grant 
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to it the lands and right of way and depot and other privileges 
specified in the ordinance hereinbefore set forth,and afterwards the 
suid ee was passed with a view of accepting said contract by 
the city and carrying the same into effect. 

At » or neral election next ensulng the order of the board of 
supervisors the majority of voters in the county of Los Angeles 
voted in favor of ace pting the proposal! of defendant and granting 
to it the ald proposed, and the result after a canvass of the vote was 
duly 7 clare C LO that eflect, and so ent red Lt} the records of th 

board; and at the same election the voters of the city of Los 
Sv Angeles, by a large Inajority, also accepted the proposition, 

and the votes having been duly canvassed by the common 
council of the city of Los Angeles the result was so declared and duly 
entered in the records of the said council; and thereafter under said 
order and ordinance and said elections the contract was carried into 
effect by the parties thereto ; and under said contract the de- 
fendant built the road and commections _ its depots and work- 
shops as Teq Lired by the said contract, ane 1 pr ‘rformed all the other 
conditions thereof. 

On the 24th day of July, 1873, the mayor and common council 
of the city of Los Angeles passed an ordinance whereby, after recit- 
Ing that by the ordinance of October 24th, 1872, the mi yor and 
common council of the city of Los Angeles had obligated said city 
to give the defendant “a free right of way for its road through said 
citv,” and such obligation had received the endorsement of a ma- 
jority of the qualified voters of said city, and that the proper agents 
of the said defendant.had selected as the lines for entering and leav- 
Ing said city, and the hecessary connections therewith. certain speci- 
fied streets, 1t was ordained that the said streets (subject to certain 
conditions immaterial to this case) should be and thereby were set 

apart from the public highways of the city of Los Angeles to 
S] the unreserved and unrestricted use of the defendant, and a 

right of way over and along the same should be granted to 
said company “ for the building, maintaining, and operating of 
railroad.” 

On the 21st day of December, 1572, the mayor and common coun- 
cil of the city of Los Angeles passed an ordinance whereby, after re- 
citing that by the ordinance of October the 24th “it was, among 
other things, provided that in consideration of the benefits and ad- 
vantages conferred upon and derived by said city of Los Angeles 
by the location of the passenger and freight depots of the main trunk 
line within said city, and at some point at what 1s known as Ala- 
meda street, which point was to be’selected by the mayor and com- 
mon council of said city,” ete., it was ordained that the tract of land 
how arn as by the defendant as a depot should be, and thereby 
was, selected by the mayor and common council of the city of Los 
Angeles for the de pot grounds of the defendant within aid Cc ity lor 
the passenger and fre ight de pot of the defendant. 

By the said ordinances the plaintiff, for a valuable consideration 
rendered by the defendant, granted to the defendant the right to 
construct its road, depots, [and] workshops in said city, and 
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SY to operate the same, and tO Carry on its business connected 
with said road und depots in said city; but by virtue of said 
ordinances and contract the defendant has not the free nor unre- 
stricted rights to operate its said roads, depots, or workshops, or Carry 
on its said business within said city free from any tax, license, or 
other imposition from said city 
V1] 

The said Atlanticand Pacific Railroad Company organized under 
said act of Congress of July 27, 1866, herein mentioned, and obtained 
bona fide su bseription to the stock of said co pany LO the amount of 
one millien dollars, with ten per centum paid within two years after 
the passaye and approval ot suid act ol Congress, and the said com- 
pany and plaintiff did, immediately after the passage of said act, 
accept the terms and conditions thereof; and said company and 
defendant have duly complied therewith 

The said company at the commencement of this suit had nearly 
completed, and would have fully completed within a short time, 
and have since fully completed the whole of said road from Spring- 
field to the Colorado river, and defendant at the commencement of 

this suit had constructed said road as aforesaid to Mojave, 
S35 with the exeeption herein before Set out, and at the commence- 

ment of this action was prosecuting the same, and has sine 
constructed the same from said Mojave to a junction with the road 
of the Atlantic and Pacific company at the Colorado river, and thi 
whole of said road is now completed and in operation at the time 
of the triat of this action. 


VITL. 


Immediately after the passage of said act of March 3, 1871, 
herein mentioned, the Texas and Pacific railroad was organized in 
pursuance thereof, and defendant accepted all the terms and COl- 
ditions of said act of March 3, 1871, and the supplementary act of 
May 2, 1872, and have fully and in every respect complied there- 
with, and under them and in compliance with the spirit and intent 
of said acts have completed the roads mentioned in the fifth para- 
graph or subdivision of this stipulation 


iA. 


The defendant was authorized to build its road from ‘Tehichipa 
Pass via the city of Los Angeles by the Texas Pacific act above 
referred to, subject to the conditions of the Atlantic and Pacific act, 
and duly constructed the same under and in strict compliance with 

the provision of said acts, and their said road was duly ac- 
84 cepted by the Government of the United States and the 
patents for its lands have been issued. 

Prior to the commencement of this action Congress passed an act 
entitled “An act to incorporate the Texas and Pacific Railroad Com- 
pany and aid in the construction of its road. and for other PUPPOSes, 
approved March 3rd, 1871,” and subsequently, on the 2nd day of 
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May, 1872, passed an act entitled “An act supplementary to an act 
entitled An act to incorporate the Ti xasand Pacific Railroad Com- 
pany and to aid in the construction of its road, and for other pur- 
poses, approved March 3rd, 1871;” to which acts this court here 
refers by title and makes them part of these findings, and to which 
reference is hereby and herein made by title and the same are 
hereby made part of these findings; but not otherwise than by the 
said acts did the Government of the United States, on the 3rd dav 
of March, 1871, or at all, undertake to construct or cause to be con- 
structed a line of railroad from Marshall, in the State of Texas, to 
‘an Diego, in the State of California, nor from said line of road at 
the Colorado river to construct or cause to be constructed a line of 
railroad which would connect the road from Marshall to San Diego, 
or otherwise, or at all, or any part thereof. 
So The business referred to in findings herein, as carried on 
by the defendant, and within the corporate limits of the city 
of Los Angeles, is carried on by the defendant between its depot in 
the said CILY of San Francisco, intervening points in one direction 
between said depot and El Paso,in New Mexico, and intervening 
points in another direction between said depot and Wilmington, 
and intervening points in another direction; and no business is 
carried on between points in Los Angeles, except is part of the 
transportation of freight and merchandise between the. said depot 
and points outside of the city; and no changes have In any case 
been made for the transportation of freight and merchandise 
between points in the city. 

The court further finds that there was no consideration paid, or 
contracted to be paid, by the defendant to the county or city, or 
either of them, to the plaintiff for exemption from taxation. 

The defendant, under and by virtue of, or under or by virtue of, 
the seve ral or any acts of Co loress hereinbefore referred to or 
otherwise became, or ever since has been, or ever has been, a Fed- 
eral corporation, or has held its franchise or exercised all or any 
of its corporate powers under the Government of the United 

States. 
SO [It does not hold, under the Government of the United 

States, all or any of its corporate powers and franchises 
wralte LO it by the several OP any acts of ¢ ongress hereinbefore re- 
ferred to as the trustee of the said Government, or for the govern- 
mental uses and purposes, or Uses OF purposes, OF of any of them, 
specified in said acts, or any one or more of them referred to in the 
complain herein and in these findings 

That the plaintiff was not, nor was the defendant, selected by the 
Government of the United States under and by virtue of, or under 
or by virtue of, or under or by virtue of, said or any acts of Con- 
vress as the means and instrument of said Government to construct 
the railroad hereinbefore described, or to keep and maintain, or to 
keep or maintain, the same in repalr, to the end | that the said Gov- 
ernment might, when occasion required, use the same for the trans- 
portation of its armies or military stores, or for such other purposes 
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as said Government might, in the execution of its powers, or other- 
wise, desire to use the same. 

That the Government of the United States has given to the State 
of California the right to levy a tax upon the franchise, existence, 

and operations of defendant. 
S7 That such, Government of the United States did not adopt 

defendant to facilitate construction of said road as the Instru- 
ment or agent of the United Statesto carry out said purposes or any 
of them, but did confer upon defendant the same powers and clothe 
defendant with the same privileges and immunities which it con- 
ferred upon and clothed the Atlantic and Pacific Railroad Company 
with, except that the defendant was to construct that portion of said 
railroad between the Colorado riverand the city and county of San 
Francisco. 

The declared purpose of Congr ss 1D passing said acts was to In- 
sure the carrying of the mals, Lroops, munitions of war, supplies, 
and stores of the United States, and that ‘ OngTesS expressly declared 
in suid acts that no act of the Com pahles, or either of them, nor any 
law of any State or Territory, should ever impede, delay, or prevent 
the companies mentioned from performing their obligations to the 
United States in that regard. 

And as conclusions of law from the foregoing facts the court 
finds that the tax described in said complaint and these findings 
would not hinder nor impede the operations of the Government of 
the United States; would not hinder, delay, nor prevent the defend- 

ant from performing as aforesaid or otherwise its obligations 
88 or any of them to the United States, nor would nullify nor 

prevent the enforcement of the said acts of Congress Or any 
of them. 

By the ordinance set out in the complaint herein the plaintiff has 
attempted to impose a tax upon the franchise and the operations of 
the defendant and upon the right of the defendant to perform the in- 
junctions imposed upon it by thesaid acts of | ‘ongress, and in doing SO 
the plaintiff has not gone beyond its powers, and its action is not 
unauthorized nor void. 

By virtue of said ordinances and contract the defendant has not 
the free or unrestricted right LO operate its roads or depots or work- 
shops, or carry on its said business within said city free from any 
tax, license, or other imposition from the said city. 

The defendant, under and by virtue of, or under or by virtue 
of, the several or any acts of ( ongress hereinbefore referred or other- 
wise became, or ever since has been, or ever has been, a Federal 
corporation, or has held its franchise or exercised all or any of its 
corporate powers under the Government of the United States. 

Defendant does not hold under the Government of the United 
States all or any of its corporate powers and franchises oranted LO if 

by the several or any acts of ( ONneTress hereinbefore referred 
SY to as the trustee of the said (;,overnment or for the YovVertii- 

mental uses and purposes, or uses or purposes, or of any of 
them, specified in said acts, or any ove or more of them. 

That the plaintiff was not, nor was the defendant, selected by the 
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Government of the United States under and by virtue of, or under 
or by virtue of, said or any acts of Congress as the means and In- 
strument, or means or instrument, of said Government to construct 
the railroad hereinbefore described, or to keep and maintain, or to 
keep or maintain, the same In repalr, to the end that the said Goy- 
ernment might, when occasion requir <i, use the same for the trans- 
portation of its armies or military stores, or for such other purposes 


as said Government might, in the execution of its powers, or other- 


wise, desire to use the same. 

That the Government of the United States has given to the State 
of California the right to lay a tax upon the franchise, existence, 
and operations of defendant. 

That sald Government of the United SLates did not adopt defend- 
aut to facilitate construction of said road, as the instrument or agent 
of the United States to carry out the said purposes, or any of them. 

That the tax deseribed in these findings and the pleadings 
WwW) herein would not hinder nor impede the lawful operations 
of the Government of the United States: would not hinder. 
delay, nor prevent the defendant from performing as aforesaid, or 
otherwise, its obligation to the United States, and would not nullify 
nor prevent the enforcement of the said act of Congress, nor any of 
them that all the allegations of the complaint are true, 
fendant to plaintiff the 


That there is now due and owing from d 


Sut of $1,220. current money of the LT nnite ci States. 


Let judgment be entered accordingly. 
V. Ek. HOWARD, 
Judge of said Court. 


Filed July 2nd, 1884. 


Judame vie. 


(Title of court and cause.) 
This action came on regularly for trial on January 30th, 1354. 
The said parties appeared, by their altorneys, we Stephenson, 


counsel for plaintiff, and Glassell, Smith & Patton for defendant. 


A jury having been expressly waived by the respective parties the 
cause was tried by the court without a jury, 

on the part of the plaintiff and defendant, respectively, were 
on sworn and examined and documentary evidence introduced 


whereupon W itnesses 


by the respective parties, and the evidence being closed, the 
cause was submitted to the court for consideration and decision, and 
after due deliberation thereon the court files its findings and decis- 
ion in writing, and orders that judgment be entered herein in favor 
of plaintiff in accordance therewith. 

Wherefore, by reason of the law and the findings aforesaid, it is 
he City of Los Angeles. plain- 


ordered, adjudged, and deereed that th 
the Southern Pacific Railroad 
hundred and twenty dollars, 


tiff. do have and receive of and from 
Company, defendant, the sum of twelv 
together with plaintiff’s costs and disbursements Incurred in this 
action, anounting to the sum of $15.40. 
; Judgment recorded July 2d, 1884, in book 5, page Oot. 
| Filed July 2, 1884. 
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Notice of Inte ntion to Mowe tony N, i Trial. 


, ) i t ; ’ ' H : 
Please luke nhotce tonat daefendalil PPILETICGIS LO iit 
* 4 } " a 4 j ‘ teas | ; ; : 
set aside and vacate the l1udomen and nndings heretotore 
: 


{)}* : : } ' + ‘ -. 7. ly) ’ 1% 
JL made herein and to grant a new trial in this cas pon the 


| : 
following grounds, viz 


Insufticiency of the evidence to justify the findings and decision 
| } 
Oo} the court, and bhatt the SHine are avcalns i”aWv 
i] 
s ij 
herr ‘ Thee , . Pri of ; ‘ +i 
aTors 1h) iW OCCUTTIUYG ait ' Cepted * i) | ‘ (i¢'*- 
° 7 
fendant. 
The said motion will be made upon a statement of the cas 
, , 
GLASSELL. SMITH & PATTON 
Tt, . j A > Det 
re’ r | ] et ° . . ij 
l‘o Waiter D. Stephenson, attorney for plaintiff. 
; } | ‘ 
Due service of the within notice is hereby admitted this 12t] 


ot July, LSS i 
W. D. STEPHENS 


Attorne Jim itiy 


yN\ 
Pla; ita] 


riled July 12th, 1884 
95 State ment iid Motion iQ) \, lria 
(‘Title of court and CAUS«* 


The defend Ln in this Cust having filed his notice of intention to 
move for a new trial, specifying as the grounds of said mo : 

lirst. Insufficiency of the evidence to justify the findings and de- 
cision of the court, and that the same are against law: and. see- 
ondly, errors in law occurring at the trial and excepted to by de- 
fendant, the said defendant now specifies the following as particu- ' 
lars wherein the evidence was insufficient to sustain said hndings 


and decisions of the court. 
Specifications of thre lnsufhiciency O] thi ki rence 


L. 


, 


The evidence was insufficient to sustain the first finding of th 
court, viz., that all the allegations in the complaint are true, and 
especially the eVidence did not justify the said finding with refer- 
ence to the following allegations of the com plaint, LO wit: 
Ist. The allegations that the ordinances set out — the complaint 
were duly made, passed, adopted, and approved by the virtue 
94 ef the law and charter of the city of Los Angeles: also the al- 
legations that the said ordinances afterwards took effect and * 
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were enforced : also the allegation tt “at 
first stated every steam railroad ha 


as re quired’ LO pay the saicd city the sum 


and Aiso tin allegation that by the tern ~ 
Set oul n the complaint every steam Tr 
said city was required to pay the said city 


legation tha 


aoa 


by the terms of 


; ? ' iis . 
tnerein provided tor were or are aque or p 
, 1] 
Of eaci iti il Wwivance, or a Lil 
’ 
i it the defendant has Since the | 
+.) ' ] i 
4 I npmMmiini eondaucted and Cal 
, 
limits of ty of Los Angeles th . 
, > * 1.4 
I i ; Carrvil r Oi reivil il i 
he , 
3 i 
f — i | iron Dut the evidenct 
¢ * | _ i } » 
' { ' ; : sia pect) irried tT) ; : 
> i : , 
Los Ang s, and points outside of the s 
TT ~~ ¢ [ 


aassengers on and by 
shows that the business of 


a tt A a 


Oo 


by the terms of said ordi- 


ving |a] depot in said city 


of 360 per month license, 
f the ordinance secondly 


Ui LL 


allroad having a depot in 


the sum of $40 per month 


ordinance the licenses 


‘ ’ 

Th 

ah ita 
’ 


payable on the first Monday 


eriod stated in paragraph 


| — 
el on within the corporate 


eee Bee 


incident to and con- 
means 


of 


i Its cli pot, iT) the CILY 


ity, and also outside of 
sof the ordinance which 
lant was required to 


rignt to carry on race in the business In- 
eid connected with the s oad with a depot in 
‘ 9 7 att? Del mot hy 
9 Als legation that the el he council of said city 
~ io tne del innit the lieenses s] the 16th paragraph 
7. ) nf 
) \ ls Line illegation that br sof the ordinance ap- 
1] Ap 2th ISS] thie detend is required LO pay for the 
rivi 0 lind engage In tir - ss incident to and con- 
nes tha st it uiiroa t WILD said CILY for thie Stlini 
) Bae ab t th 
ath \iso the al evation that it Crs the council of said CL) 
ssued to the defendant the licenses spe paragraph 22 of the 
COT nit 
| Also the all gation hat the if 31.220 1s due from 
the defendant to thre plaintifi 
| 
e evidence Was lhsulicient to JUustily second finding Iti SO 
Til i L ll plies that 1t was Incorporat d excl sively under the laws 
of the State of California, as 1t appears fro he evidence that it was 
’ . ’ ’ ; . . . ’ 
=O lncorporars d and derived its corporate powel onder and 
+t) OY Virtue of the acts of (onegr SS enuliit rated ith the stipula- 
Lion) O} file i the Cis and hel Liter inserted. 


’ 


The evidence he fi 
LIOn paid or contracted LO be pi : 
from taxation; but, on the ec 
that there was a consideratio! 


do. s not justify [ 


em ption 
eviachce 


: : 
¢ 


brary: 


that there was 
» the county or city for ex- 
it appears from the 
mitracted to be paid and 


no con- 


i ae, ee me ed 
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paid by the defendant to the city for the privilege of maintaining 
its depots and its road, and for operating its road through the said 
city, and for the exemption from any license taxes therefor. 

iV. 

The evidence is also insufficient to justify the finding that the de- 
defendant does not hold all or any_of its corporate powers and fran- 
chises granted LO if by the acts Ol Congress rete rred tO as the trustee 
of the said Government, or the finding that it does not hold such 
corporate powers and franchises for the governine ntal uses and pur- 
poses, Or Uses and purposes, Or any of them, specified In said acts, or 
any one or more of them, referred to in the complaint herein and 
in these findings. 


v7 V. 

The evidence is also insufficient to justify the finding that the de- 
fendant was not selected by the Government of the United States 
under and by virtue of the said acts of Congress as the means and 
instrument of said Government to construct the railroad deseribed 
in the findings and to keep and maintain the same in repair, to the 
end that the said Government might, when occasion required, use 
the Ssalne for the transportation ot its armies Of] military stores, or 
for such other purposes as said Government might, in the execution 
of its powers or otherwise, desire to use the same. 


VI. 
The evidence did not justify the finding that the Government of 


the United States has civen to the State of California a right to levy 
a tax upon the franchise. existence, and operations of defendant. 


VIL. 


The evidence was also insufficient to justify the finding that the 
Government of the United States did not adopt the defendant to 
facilitate construction of said road as the instrument or agent of the 
United States to carry out said purposes or any of them. 


98 VIII. 


The evidence was insufficient to justify the finding that the tax 
described in the complaint and in these findings would not hinder 
or impede the operations of the Government of the United States: 
or the finding that it would not hinder, delay, nor prevent the de- 
fendant from performing its obligations or any of them to the 
United States; or the finding that it would not modify or prevent 
the enforcement of the said acts of Congress or any of them; or the 
finding that in enacting the said ordinance the plaintiff has not 
gone beyond its powers; or the finding that by virtue of said ordi- 
nances and contract the defendant has not the free and unrestricted 
rigbt to operate its roads, depots, anc workshops, and carry on its 
said business within said city free from any tax, license, or other 
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imposition therefor from the said city; or the finding that the de- 
fendant does not hold under the Government of the United States 
any of its corporate powers and franchises as the trustee of said 
Government, or for the governmental uses and purposes specified In 
said acts; or the finding that there is now due and owing from the 
defendant to the plaintiff the sum of $1,220, current money of the 
lL nited States. 


ee Slatement OT the Proceedinas in ky idence. 


This cause came on regularly for trial on the 30th day of January, 
1884, and was tried by the court without a jury. On the trial the 
plaintiff read in evidence a written stipulation signed by the attor- 
neys of the respective parties, which was in the words and figures 
following, to wit: 


(He re 10 


} 
i 
3 to 46. in t 


lows the first three paragraphs of the complaint, folios 
he same words as they therein appear.) 


A’g 
That said ordinance had not since February 24th, 1879, been 


altered, modified, amended, changed, set aside, or repealed until 
April 26th, LSS]. 


(Here follows the sixth paragraph of the complaint, folios 47 to 
SS, In the same words as It therein appears 


VI. 


That said last-named ordinance has not since said 23d day of 
April. ISS|. been altered, modified, amended, changed, set aside, or 


repy mic 


(He re follows paragraph | | folios 96,7,and paragraphs 16 to 20. both 
inclusive, folios 99,106 of the complaint, in the same words as 

Lod they therein appear ; and also paragraph 22 of the complaint 
in the same words as therein written, folios 107-8, except 

that after the word * Issued © the re are insert d the words > for de- 


livery ;” and also paragraph 25 of the complaint as the same ts 
the rein W ritten, folios 1Oo)- LV, except that thr word " stipulation " 1s 


inserted in lieu of “ complaint;” and also paragraphs 24 to 27 of 
the complaint, folios 111-116, in the same words as therein written, 
except that the words “ but is still due plaintifl” is omitted from the 
last clause of paragraph ai. 

Ek. E. Hewrrr sworn, and testified on the behalf of the plaintiff as 
follows: 


[ am assistant superintendent of the Southern Pacific Railway 
Company. ‘The Southern Pacific Railroad Company, on the 24th 
day of February, 1879, was, ever since has been, and now is, doing 
business as a steam railroad company in the State of California. 
The said railroad company has depots at various points along its 
line from San Francisco to El Paso, u cluding the city of Los An- 

= 8 1 & 
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geles, and in the city limits of said city. I have been living in the 
said city of Los Angeles as the agent of the said coInpany On the 

24th day of February, 1879, and ever since. The Southern 
LO] Pacific Railroad Company, on the 24th day of February, 1579, 

and ever since, maintained and controlled a steam railroad for 
the Southern Pacific railroad, and the said railroad during such times 
entered and passed through a portion of the city of Los Angeles, and 
had its depots there and the trains of cars drawn by the steam-en- 
gine of the said defendant, The Southern Pacific Railroad Company, 
were caused to pass and PepUASS loaded with fre loht and passengers 
daily through and out of said city of Los Angeles. 

Q. And it is true that the Southern Pacific Railroad Company, 
ever since the 24th day of february, IS7o, by its agents, and for its 
own profit and benefit, and for pay in lawful money of the United 
States, conducted and carried on, and within the corporate limits of 
the city of Los Angeles, the business incident to and connected with 
the carrying of freight and passengers” 

A. Yes, sir; done a railroad business. 

(). Well, just so. What is the answer to that question ? 

A: Did you ask if we have done any business in the city limits as 
to between intermediate Ponts in the city f 
(). No, sir; | didn’t ask that. I knowit has not. We have stipu- 

lated that 1s not so. 
1Q2 A. Then, I don’t understand your question. 

(). (Repeated.) And is it true that the Southern Pacific 
Railroad Company, ever since the 24th day of February, IS7%), bv 
its agents, and for its own profit and benefit, and for pay in lawful 
money of the United States, conducted and carried on, and within 
the corporate limits of the city of Los Angeles, the business incident 
to and connected with the carrying of freight and passengers ? 

A. It has 

@. And that was done with and by means of its said steam rail- 
road ? 

A. Yes, sir. 

(. And that the said defendant ever since that said date has 
maintained, owned, controlled, and used, for the purposes connected 
with the business of carrying freight and passengers on their said 
steam railroad in and through said city, a depot located within the 
corporate limits of the city of Los Angeles’ 

A. It has. 

®. Is it true that the Southern Pacific Railroad Company has 
conducted and carried on its said business by its agents, and within 
the corporate limits of the said city of Los Angeles, at the same 
time having a depot in said city, during each and every month, 

every one of said months from and including the month of 
105 August, 1880, up to and including the month of September, 
1882, and to the date of the filing of this complaint, for its own 
profit and benefit ? 


A. It has. 


With which evidence the plaintiff rested. 


~~ 
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Thereupon the defendant read in evidence a written stipulation, 
signed by the attorney of the respective parties, in the words and 
figures following: 


[In the Superior Court of the County of Los Angeles, State of 
California. 


HE Crry or Los ANGELEs. Plaintiff. 
is. 


THE SOUTHERN Pactric RAILROAD Company. Defendant. 
if is sulpulated that the following facts are true. 


|. The defendant became a corporation on the second day of De- 
cember, 1865, under a general law of the State of California, passed 
on the twentieth day of May, LS6l, entitled “An aet to provide for 
the incorporation of railroad companies and the management of the 

affairs thereof, and other matters relating thereto.” It was 
lU4  formed,as stated, in its articles of incorporation, “ for the pur- 

pose of constructing, owning, and maintaining a railroad 
from some point on the Bay of San Francisco, in the State of Call- 
fornia, and to pass through the counties of Santa Clara, Monterey, San 
Luis Obispo, Tulare, Los Ange les, and San Diego to the town of 
San Diego; in said State; thence eastward through the said county 
ot san Die vO LO the eastern line ot the State of California, there to 
connect with a contem plated railroad from the eastern line of the 
State of California to the Mississippi river.” 

2. The acts of Congress of the United States and the acts of the 
Legislature of the State of California, below named, were enacted at 
the dates specified below ; and the same as they appear in the vol- 
umes of the United States Statutes and the statutes of California, at 
the pages specified, are here referred to and made part of this stipu- 
lation as fully as if the same were incorporated at length herein: 


‘)- 


An act of Congress passed July 27, 1866, entitled “An act grant- 
ina land to aid in the construction of a railroad and telegraph line 
m the States of Missouri and Arkansas.” 

14 U.S. Stats. at Large, 1). 22. 


= 
— 
- 
i 
J 


LOD An act of Congress passed June 25, 1868, entitled “An act 
relative to filing reports of railroad companies.” 
lo U.S. Stats. at Large, p. 79. 


\ joint resolution passed June 28, 1878, entitled “Joint resolution 
concerning the Southern Paciiic railroad of California.” 
16 U.S. Stats. at Large, 382. 


\n act of Cougress passed March 3, 1871, and entitled “An act to 
incorporate the Texas Pacific Railroad Company and to aid in the 
construction of its road and for other purposes.” 

16 U.S. Stats. at Large, 578. 


An act of Congress passed May 2, 1872, entitled “An act supple- 
mentary to an act entitled ‘An act to incorporate the Texas Pacific 
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‘ 
Railroad Company and to aid in the construction of its road and i 
other purposes.’ ” : 
f 17 U. S. Stats. at Large, ov. 
Aun act of the Legislature of the State of California passed March 
1, 1870, entitled “An act relating to certificates of incorporation.” 4 
Statutes of California, 1869-70, p. 107. dt 


LOG And an act of the Legislature of thi “ale State passed 
April 4, 1870, entitled “An act to aid in giving effect to an 

act of Congress relating tothe Southern Pacific Railroad Company.” 
Statutes ot Cal. for 1869-70. p. 885 


o. In less than SIX months aiter the passage of the act of July Zé, 


1866, above referred to, to wit, on the third dav of January, 1867, 
pursuant to the third section of said act, the defendant filed a map 
of the line of road which it proposed to construct under said act in 
the office of the Commissioners of the General Land Office. The 
line delineated on this map commences near the southern end of the 
Bay of San Francisco and passes through the counties of Santa 
Ciara, Monterey, Fresno, Tulare, Los Angeles (as the counties of 
Tulare and Los Angeles were then located), and the county of. San 
Bernardino, to a point on the Colorado river near the thirty-fifth 
parallel of north latitude, thus passing through all the counties A 
named_in said articles of association except San Luis Obispo, which 
was avoided by a deflection to the eastward, and San Diego, which 
lies below the thirty-fifth parallel. This deflection carries the line 
through the counties of Fresno and San Bernardino, instead 
107 = of San Luis Obispo and San Diego, but the line passes through 
all the other counties named in said articles of association— 
the northern portion of Los Angeles county, us it existed at the date 
of the filing of said articles, beilig now the southern portion of 
Kern county, but the said road dves not pass through the city of 
Los Angeles. 
4. On the 15th of April, 1871, acting under and by virtue of the 
law of the State of California of Ist of March, 1870, above referred 
to, in relation to the amendment of the articles of association, and 
also under and by virtue of the special act of the Legislature of 
California of the 4th of April, 1870, above referred to, in relation to 
the defendant and its rights under said Atlantic and Pacific act, the 
defendant amended its articles of association so as to take in the + 
line delineated on its map of January 3, 1867, and also the line ! 
from Tehichipa Pass by way of the city of Los Angeles to the 
Texas Pacific road at the Colorado river, near the thirty-second 
parallel of north latitude. 
5. Prior to the commencement of this suit the defendant con- 
structed a line of railroad, procured the rolling-stock and all ap- 
purtenances thereunto belonging, known and distinguished as the 
Southern Pacific railroad (of California) and described as follows: 
Commencing on the waters of the Pacific Ocean in the city 
108 and county of San Francisco and extending in a southerly 
direction through portions of the county of San Francisco, 


a 
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and through the county of Santa Clara to ‘Tres Pinos, in the county 
of San Benito. with a branch therefrom running from Carnadero, in 
the county of Santa Clara, to Soledad. in the county of Monterey. 
Said line of railroad also extends from Huron, in Fresno county, to 
Goshen, in Tulare county, and thence in a southerly direction by 
way of Tehichipa Pass, Mojave, and the ety of os Angeles to the 
Colorado river and ort Yuma, with three branches from said line 
at Los Angeles, extending respectively to Santa Monica, Wilmington, 
and Santa Ana, in the county of Los Angeles Said line of railroad 
1s connected with the Texas and Pacific railroad at OF Paso. in the 
State of Texas, by two railroads, to wit: the Southern Pacific rail- 
road (of Arizona), extending from Fort Yuma to the eastern bound- 
ary line of Arizona, and the Southern Pacific railroad (of New Mex- 
ico). extending from said eastern boundar\ line across New Me ¥1CO 
to El Paso. The said several railroads are operated as one contin- 
uous line from a point near Marshall, in Texas, to the Pacific Ocean 
at San francisco, for the uses and PUPpPost s and in the manner Col- 

templated by the acts of Congress hereinafter referred to. 
109 Defendant, at the commencement of this suit, had not 

completed the construction of the road from said Southern 
Pacific railroad to the Colorado river to connect with the Atlantie 
und Pacific railroad, hereinafter referred LO, but had the construction 
thereof under contract and has now completed a road from Mojave, 
on the line of the said Southern Pacific railroad, to the Colorado 
river, there to connect with said Atlantie and Pacific, and with the 
suid Atlantic and Pacific, when completed, making a continuous 
line from Springfield, in the State of Missouri, to the Pacific Ocean, 
iis contemplated by the act of (congress hereinbefore referred LO 
chartering the Atlantic and Pacific Railroad Company. 

f, The sald roads were constructed unde r and nn compliance VV ith 
the provisions of the acts of Congress referred to in the second para- 
craph. 

7. The said Atlantic and Pacitie Railroad Company organized 
under said act of Congress of July 27, 1866, and obtained bona 
ficle subscriptions to the stock of said company to the amount of one 
million dollars, with ten per centum paid within two years after 
the passage and approval of said act of Congress ; and the said com- 

pany and plaintiff did immediatel\ after the passage of said 
110 act accept the terms and conditions thereof, and said com- 
pany and defendant have duly complied therewith. 

The said company at the commencement of this suit had nearly 
completed, and have since fully completed, the whole of said road 
trom Springfield to the Colorado river: and defendant at the conl- 
mencement of this suit had constructed said road is aforesaid LO 
Mojave, with the exception hereinbefore set out, and has since con- 
structed the same from said Mojave to a junction with the road of 
the Atlantic and Pacific Company at the Colorado river, and the 
whole of said road is now completed and in operation. 

8. Immediately after the passage of said act of March 3d, 1871, 


P ae 


the Texas Pacific railroad was organized in pursuance thereof, and 
defendant accepted all the terms and conditions of said act of March 
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3d, 1871. and the supplementary act of May 2, 1872, and have fully 
and in every respect complied therewith, and under them and in 
compliance with the spirit and intent of said aets have completed 
the roads mentioned in the fifth parragraph or subdivision of this 
stipulation. 
Y. ‘The defendant was authorized to build its road from ‘Tehichipa 
Pass via the city of Los Angeles by the Texas Pacific act above 
11] referred to, subject to the conditions of the Atlantic and Pacifie 
act, and duly constructed the same under and in strict com- 
pliance with the provisions of said acts, and their said road was duly 
accepted by the Government-of the United States, and the patents 
for its lands have been issued. 
WALTER D. STEPHENSON, 
Attorney for Plarntiff. 
GLASSELL, SMITH & PATTON, 
Attorneys for Dr fe ndant. 
Miled January 30, 1884. 


The defendant then read in evidence certified copies of the lain- 
utes of the buvard of supervisors of Los Angeles county, of date, 
August 6th, October 2d, and November 11th, 1872, which were in 
words and figures following, to wit: 

TUESDAY, August th, 1572. 


Whereas, under an act entitled An act to empower the board of 


supervisors of the several countries of the State to aid in the con- 
struction of a railroad in their respective counties, approved April 
4th, 1870: and “An aet supplemental tO ah act to empower the 
board of supervisors of the several counties of the State to aid in 

the construction of cl railroad In their respective counties, 
112 approved April 4th,1870;" and an act entitled “An act to repeal 


an act entitled an act to empower the board of supervisors ot 


the several counties of the State to aid in the construction of a rail- 
road in their respective counties, approved April 4th, 1870," and an 
act entitled “An act supplemental to an act to empower the board of 
supervisors of the several counties of the Stat to ald im the 
tion of a railroad in their respective counties, approved April 4, 
1870,” except as to certain counties therein named, approved March 
21, 1872, the county of Los Angeles is empowered to donate its 
county bonds in aid of and for and in consideration of the construc- 
tion of a railroad within its borders, su ‘onation not to exceed tive 
per cent. upon the total amount of the iast assessment as returned 
to the board prior to an election for th PUPpose of deciding such 
donation ; and 

Whereas the total assessment, as above provided for, amounts for 
the year 1872 to ten millions seven hundred thousand dollars, and 
upon which five per cent. amounts to five hundred and thirty-five 
thousand dollars, and from which amount thus last named, in ac- 


COUStrUuc- 


cordance with the provisions of the hereinbefore-mentioned acts, the 


sum of one hundred and fiftv thousand ($150,000) dollars, here- 
tofore issued in county bonds to the Los Angeles and San 
113. Pedro Railroad Company, is deducted, leaving the net amount 
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of three hundred and eighty-five thousand dollars in_ bonds, 
which the county is entitled to vote for the purpose above specified ; 
and 

Whereas, for and in consideration of this three hundred and 
eighty-five thousand dollars in bonds, together with all the stock, 
were held by the city and county in the Los Angeles and San Pedro 
Railroad Company, being in amount two hundred and twenty-five 
thousand dollars ($225,000), the Southern Pacific Railroad Com- 
pany, a company duly authorized and existing under the laws of 
the State of California, Is ready and willing, under conditions Lo be 
hereinafter stipulated, to build fifty miles of its main trunk line 
through this county and the city of Los Angeles, and also to con- 
struct a connection between Anaheim and the railroads of the 
county: Now, 

Therefore, and under the authority conferred by the hereinbefore- 
mentioned acts, the board of supervisors OT the county of 0s An- 
(re I ~ orders: 

SecTion 1. That at the general election to be held in the county 
of Los Angeles on the fifth day of November, 1872, there will be 

submitted, and the same is hereby ordered to “be submitted, 
114 tO the qualified voters ot the COUTILS ot Los Angeles the 

question whether the said county ol Los Angeles shall issue 
and deliver to the Southern Pacific Railroad Company, a company 
duly authorized and existing under the laws of the State of Cah- 
fornia, its successors or assigus, the bonds of said county, under the 
cond tions he Tre ins iter stipul: ated, in aid oO} and ior and 1) consid- 
ation of the construction by said company, its successors or assigns, 
of fiftv miles of the main trunk line of the Southern Pacifie railroad 
within said COUNTY, and Ol} the route ol sarc road from San I'ran- 
cisco, through the city of Los Angeles and eastward through the 
valli Vy oF San Bernardino, LO the Colorado river at or near ort 
Yuma; also whether upon the completion of said fifty miles of said 
road, al id tor and is part of the consideration for the same, the 
county of Los Angeles will sell, transfer, and assign to the Southern 
Pacific Railroad Company, its successors Or assigns, the one hundred 
ws hitty ——— ($150,000) dollars in the stock of the Los An- 
zn § les and PA 1 Pedro Railroad ( ompany were held by the county. 

Sec. 2 The votes upon this question shall be given at the same 
place lh} all preci nets of the county us the votes upon other ques- 
tions submitted to election upon the dav above specified, and shall 

be subject in all respects to the same rules and regulations 
115 which govern the general elections of the State. Every bal- 

lot cast in favor of the above A, fee Ig 00 shall have the 
words “ For the railroad” written or printed thereon, and every 
ballot cast In opposition to the above seamen shall have the 
words “ \cainst the railroad ” written or printed thereon : and for 
convenience these words may be added to the general tickets or bal- 
lots used upon such fifth day of November in the decision of the 
other questions there submitted to election, and such additions 
thereupon shall cause such general tickets or ballots to be counted 
1) the decision ol these propositions above stated. 
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Sec. 3. If at said election a greater number of the electors of the 
county voting on the proposition shall vote “ For the railroad” than 
shall vote “Against the railroad” then the board of supervisors shall, 
under the following conditions and stipulations, sell, assign, and 
transfer to the Southern Pacific Railroad Company, its successors 
or assigns, the aforementioned one hundred and fifty thousand dol- 
lars ($150,000) in the stock of the Los Angeles and San Pedro Rail- 
road Company, now held by the county, and in amounts hereinafter 
stipulated, will issue and deliver to said Southern Pacific Railroad 
Company, its successors Or assigns, the bonds of said county bearing 

seven per cent. per annum interest, payable semi-annually, 
116 both principal and interest payable in United States coin. 
Upon the affidavit of the « nein er in charge of the construc- 
tion of the road that five miles of said road have been constructed 
ina good and workmaplike manner from the initial point in the 


| 


city of Los Angeles, and that engines and cars can be operated 


thereon with safety, then the board of supervisors of the county of 


Los Angeles will issue to such railroad company, its successors or 
assigns, thirty-eight bonds of the county of Los Angeles of the de- 
nomination of one thousand dollars each; and as each succeeding 
five miles of track is constructed in like manner, and engines and 
cars are running thereon with safety, and the affidavit of the en- 
gineer in charge relating thereto is received, the board of super- 
visers will in like manner for each section of five miles thus con- 
structed and in operation,in direction either northerly or easterly,as 
hereinafter provided, issue and deliver to the said Southern Pacific 
Railroad Company, its successors or assigns, thirty-eight bonds of 
sald county ; upon the completion in like manner of the tenth or 
last section of the fifty miles hereinbefore pro\ ided for the board of 
supervisors will issue and deliver to the said Southern Pacifie Rail- 

road Company, its successors or assigns, forty-three bonds of 
117 =the county, which will make the aggregate number of bonds 

thus issued and delivered to said railroad company three 
hundred and eighty-five, being the amount of the five per cent. on 
the total assessment of the county for the vear 1572, less the amount 
of one hundred and fifty thousand dollars in bonds heretofore issued 
to the Los Angeles and San Pedro Railroad Company, and, together 
with the issue and delivery of this final instalment of forty-three 


| 


bonds. the board of supervisors W llfwithout further additional con- 


sideration than the construction AS atore sald Ol the hiity miles of 


trunk road of said Southern Pacific Railroad Company, and the ob- 
ligation on the part of said company to construct a railroad connec- 
tion as hereinafter provided with Anaheim, sell, transfer, assign, 
and deliver to said Southern Pacific Railroad Company, its sue- 
cessors or asslgis, all of the one hundred and hitty thousand dollars 
in the stock held by the county in the capital stock of the Los An- 
‘les and San Pedro Railroad Company : 

Provided, That the completion, as hereinbefore provided, of said 
fifty miles of trunk road of said Southern Pacific Railroad Company 
shall be effected and accomplished within fifteen months after the 
declaration and announcement by the board of supervisors of a 
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favorable vote upon the questions herein submitted shall 
118 have been made, and the entire connection between the city 

of Los Angeles and the city of San Francisco shall be made 
through and to that portion of the road extending northerly from 
Los Angeles city, and as early as the obstacles to be overcome and 
the means and facilities of the company will allow, but in not ex- 
ceeding five years from such announcement ; and 

Provided further, That of the fifty miles of road hereinbefore 
stipulated to be built in the county of Los Angeles such portion of 
said fifty miles shall be constructed on the line leading northerly 
towards San Francisco as shall extend at least to San Fernando 
Pass, as designated by) the chief engines oe said Southern Pacifie 
Railroad Company, be the same twenty-five miles, more, or less: And 
provided further, That in the location of thi depot facilities to be 
provided by said Southern Pacific Railroad Company for the city of 
Los Angeles said company shall establish a depot for freight for said 
city abl some point south and west of the Los Angeles river, and 
which shall not exceed one-half mile in distance northerly from the 
present depot of the Los Angeles and San Pedro Railroad Company, 
nor one mile southerly from said depot, and shall deliver by its cars 

all freight so directed to said point and depot so fixed, and 
11% receive and transport the freight from such depot; and should 

the final location of the main line of said Southern Pacific 
fix the passenger depot for the city of Los Angeles on the north and 
east sideof the Los Angeles river such location of such depot shall not 
exceed one-quarter of a mile from the north and east bluff bank of 
said river, and not further north than the extension of Eternity street 
across said river, nor further south than the extension of Aliso street 
across said river; and should the fina! location of the line fix the 
passenger depot on the south and west side of the Les Angeles river 
such location shall be made at a point not exceeding one ard one- 
half miles southerly from the present depot of the Los Angeles and 
San Pedro railroad. 

Sec. 4. It is hereby further stipulated with the Southern Pacific 
Railroad Company, its successors or assigns, and said company 
stipulates and agrees with the county. of Angeles, that as a further 
consideration for the county bonds and railroad stock, which as 
herein provided will have been issued and delivered to the said 
comnpahy upon the completion of the hity miles of main trunk road, 
and the said company will within three months after the completion 
of the fifty miles of said main trunk line upon which said stock and 

bonds shall have been issued and delivered commence the 
120 construction of a branch from some suitable point to be se- 

lected bj the engine ers of the company on the road owned, 
controlled, or operated in the interest of said Southern Pacifie Rail- 
road Company, its successors or assigns, to the town of Anaheim, and 
that the com pletion of such branch shall be accomplished In not 
exceeding LWO years from the time of commencement herein pro- 
vided. 

Sec. 5. Whenever the clerk of the county of Los Angeles shall re- 
ceive an affidavit, as hereinbefore provided for, of the engineer in 
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charge of the construction of the road the chairman of the board of 
supervisors and the treasurer of the county will draw and issue bonds 
forthwith in denominations of one thousand dollars, and in such 
total amount as hereinbefore prescribed, for each five miles so com- | 
pleted. Said bonds shall draw interest at the rate of seven per cent. 
per annum from the date of issue, payable upon the first day of 
January and the first dav of July of each year at the office of the 
treasurer of the county of Los Angeles. ‘The principal of said bonds 
shall be made payable in twenty years from the date of issue at the 
office of the treasurer of the county of Los Angeles. Said bonds shall 
be signed by the chairman of the board of supervisors and the treas- 
urer of the county as such officers, and when signed shall 
12] be countersigned by the clerk of the county as such clerk, 
and, upon the countersigning of said bonds, the seal of the 
county shall be affixed to each bond by the county.clerk, and the 
county clerk shall then immediately deliver said bonds thus signed, 
countersigned, and sealed to the authorized agent of the said rail-, 
road company,its successors or assigns. Said county clerk so deliver- 
ing said bonds shall take trom such agent a receipt therefor, setting 
forth in said receipt the number, dates, and amounts of said bonds 
so issued and delivered at the same place, day, and hour that the 
last or tenth installment of county bonds, as hereinbefore provided, 
shall be delivered to the Southern Pacific Railroad Company or its 
authorized agent. The board of supervisors of the county of Los . ad 
Angeles, under the authority conferred by an act entitled “An act to 
authorize the board of supervisors of the county of Los Angeles to 
take and subscribe the sum of one hundred and fiftv thousand dol- 
lars to the capital stock of the Los Angeles and San Pedro Railroad 
Company in the county of Los Angeles, and to provide for the pay- 
ment of the same, and other matters relating thereto,” approved 
Feb. Ist, 1868, sections 16 and 17, shall cause the stock held by the 
county in the Los Angeles and San Pedro Railroad Company 
12? to be also delivered, as hereinbefore provided, to the said 
Southern Pacific Railroad Company, its successors or assigns. 

SEC. 6. Forty COUpPOns for the interest shall be attached to each 
bond, so that the coupons can be removed without mutilation to the ; 
bond. Said coupons shall be signed by the treasurer of the county. 
Whenever any interest shall be paid upon a bond issued by the 
county of Los Angeles under this order the county treasurer paying 
the same shall receive for said interest due and paid the coupon 
caliing for such interest, and shall cancel the same and then trans- 
mit it to the clerk of the county, taking his receipt therefor. 

SEC. 4 The board of supervisors of the COULILY of Los Angeles, 
previous LO making out the duplicate of the general assessment roll 
in the year in which the hereinbefore-provided-for bonds of thi 
county shall be be issued, and in each subsequent vear until the 
bonds shall have been paid, will levy a tax sufficient to raise the full 
amount of interest required to be paid each year upon the amount 
of the bonds of the county issued and outstanding under this order. 
On or before a period of five years prior to the time of the maturity 
of the bonds to be issued under this order the board of super- 
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visors of the county of Los Angeles will take such steps 
123 as shall provide by taxation or otherwise for the final redemp- 

tion of the principal of the bonds to be thus issued. The 
taxes thus levied for the interest shall be collected in the same man- 
ner and at the same time as the general taxes for county purposes, 
and when collected shall be paid to the county treasurer, to be ap- 
plied to the payment of the interest falling due upon the said bonds 
issued, and the fund to be provid d for the final redemption of the 
hereinbefore-mentioned bonds at their maturity shall be paid to the 
said county treasurer, and applied by him to the redemption of said 
bonds as they are matured and presented for redemption. 

Sec. 8. Thirty days prior to the date upon which the semi-annual 
Interest upon the bonds thus and hereinbefore authorized tu be issued 
shall fall due the county treasurer shall make an examination of 
the interest fund in his hands, and in the event of the interest fund 
on hand being insufficient for the payment of the interest due he 
shall then draw upon the general fund of the county for such money 
us shall make up the deficit: and in the event of the veneral fund 
being insufficient for such deficit he shall so notify the board of su- 

pervisors, who will at once provide by loan or otherwise for 
124 the payment to the county treasurer of an amount sufficient 

io mee. the interest due and preserve the faith of the county 
of Los Angeles 

Sec. 9. From and after the maturit Ol any bonds issued under 
this order the interest thereupon shall cease. The Southern Pacifie 
Railroad Company hereby accepts the terms and _ stipulations con- 
tained in the above order, and covenants and agrees with the county 
of Los Angeles, through the board of supervisors thereof, that in the 
event of a favorable vote upon the above proposition being given by 
the voters of the county of Los Angeles, thereby authorizing the do- 
nation of the three hundred and eighty-five thousand dollars in county 
bonds, together with the two hundred and twenty-five thousand dollars 
held by the city and county in the capital stock of the Los Angeles 
and San Pedro Railroad Company, the said Southern Pacific Railroad 
Company will, under the conditions and stipulations, requirements, 
priy 1 ves, and provisos in the above order contained, build, operate, 
ind maintain the railroads and connections in part and in whole 
therein provided as the consideration for the donation of bonds and 
stock hereinbefore mentioned. 

Dated July 11, 1872. 

(Signed) THE SOUTHERN PACIFIC 
RATLROAD CO., 
By WM. B. HYDE, 
Special Agent by Authority. 


125 WEDNESDAY, Oct. 2d, 1872. 


“And it is further ordered that the electors of the county of Los 
Angeles be required to vote at the general election on the proposi- 
tion of the Southern Pacific Railroad Company and on the proposi- 
tion of the San Diego and Los Angeles Railroad Company.” 
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charge of the construction of the road the chairman of the board of 
supervisors and the treasurer of the county wil! draw and issue bonds 
forthwith in denominations of one thousand dollars, and in such 
total amount as hereinbefore prescribed, for each five miles so com- 
pleted. Said bonds shall draw interest at the rate of seven per cent. 
per annum from the date of issue, payable upon the first day of 
January and the first dav of July of each year at the office of the 
treasurer of the county of Los Angeles. ‘The principal of said bonds 
shall be made payable in twenty years from the date of issue at the 
office of the treasurer of the county of Los Angeles. Said bonds shall 
be signed by the chairman of the board of supervisors and the treas- 

urer of the county as such officers, and when signed shall 
12] be countersigned by the clerk of the county as such clerk, 

and, upon the countersigning of said bonds, the seal uf the 
county shall be affixed to each bond by the county clerk, and the 
county clerk shall then Immediately deliver said bonds thus signed, 
countersigned, and sealed to the authorized agent of the said rail- 
road company,its successors or assigns. Said county clerk so deliver- 
ing said bonds shall take from such agent a receipt therefor, setting 
forth in said receipt the number, dates, and amounts of said bonds 
so issued and delivered at the same place, day, and hour that the 
last or tenth installment of COUNLY bonds, as hereinbefore provided, 
shall be delivered to the Southern Pacific Railroad Company or its 
authorized agent. The board of supervisors of the county of Los 
Angeles, under the authority conferred by an act entitled “An act to 
authorize the board of supervisors of the county of Los Angeles to 
take and subscribe the sum of one hundred and fifty thousand dol- 
lars to the capital stock of the Los Angeles and San Pedro Railroad 
Company in the county of Los Angeles, and to provide for the pay- 
ment of the same, and other matters relating thereto,” approved 
eb. Ist, 1868, sections 16 and 17, shall cause the stock held by the 

county in the Los Angeles and San Pedro Railroad Company 
12? Lo be also delivered, aus hereinbefore provided, to the said 

Southern Pacific Railroad Company, its successors or assigns. 

DEC, 6. Forty coupons for the interest shall be attached to each 
bond, so that the coupons can be removed without mutilation to the 
bond. Said coupons shall be signed by the treasurer of the county. 
Whenever any interest shall be paid upon a bond issued by the 
county of Los Angeles under this order the county treasurer paying 
the same shall receive for said interest due and paid the coupon 
calling for such interest, and shall cancel the same and then trans- 
mit it to the clerk of the county, taking his receipt therefor. 

Sec. 7. The board of supervisors of the county of Los Angeles, 
previous LO making out the duplicate of the ceneral assessment roll 
in the year in which the herein before-provided-for bonds of the 
county shall be be issued, and in each subsequent year until the 
bonds shall have been paid, will levy a tax sufficient to raise the full 
umount of interest required to be paid each year upon the amount 
of the bonds of the county issued and outstanding under this order. 
On or before a period of five years prior to the time of the maturity 
of the bonds to be issued under this order the board of super- 
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visors of the county of Los Angeles will take such steps 
125 as shall provide by taxation or otherwise for the final redemp- 

tion of the principal of the bonds to be thus issued. The 
taxes thus levied for the interest shall be collected in the same man- 
ner and at the same time as the general taxes for county purposes, 
and when collected shall be paid to the county treasurer, to be ap- 
plied to the pay ment of the interest falling due upon the said bonds 
issued, and the fund to be provided for the final redemption of the 
hereinbefore-mentioned bonds at their maturity shall be paid to tlie 
said county treasurer, and applied by him to the redemption of said 
bonds as they are matured and presented for redemption. 

Sec. 8. Thirty days prior to the date upon which the semi-annual 
interest upon the bonds thus and hereinbefore authorized tu be issued 
shall fall due the county treasurer shall make an examination of 
the interest fund in his hands, and in the event of the interest fund 

hand being insufhecient for the payment of the interest due he 
shall then draw upon the general fund of the county for such money 
us shall make up the deficit: and in the event of the veneral fund 
being insufficient for such deficit he shall so notify the board of su- 
pervisors, who will at once provide by loan or otherwise for 
the payment to the county treasurer of an amount sufficient 
to meet the interest due and preserve the faith of the county 
of Los Angeles 
Sec. 9. From and after the maturity of ty bonds issued under 
this order the interest thereupon sha! ll cease. The Southern Pacific 
Railroad f ompany hereby accepts the terms and stipulations con- 
tained in the above order, and covenants and agrees with the county 
los Angeles, through the board of supervisors thereof, that in the 
event of a favorable vote upon the abovi ) roposition be Ing give n by 
the voters of the county of. Los Angeles, thereby authorizing the do- 
nation of the three hundred and eighty- five thousand dollars in county 
bonds, together with the two hundred and twe nty-five thousand dollars 
held by the city and county in the capital stock of the Los Angeles 
and San Pedro Railroad ¢ olpany, the said Southern Pacifie Railroad 
Company will, under the conditions and stipulations, requirements, 
privileges, and provisos in the above order contained, build, operate, 
and maintain the railroads and connections in part and in whole 
therein provided as the consideration for the donation of bonds and 
stock hereinbefore — 
Dated July Ll, 
Signed) THE SOUTHERN PACIFIC 
RAILROAD CO., 
by WM. B. HYDE, 
Special Agent by Authority. 


125 WEDNESDAY. Oct. 2d, 1872. 


“And it is further ordered that the electors of the county of Los 
Angel s be required to vote at the re neral election on the proposl- 
tion of the Southern Pacific Railroad Company and on the’ proposi- 
tion of the San Diego and Los Angeles Railroad Company.” 


ee ee ee a ee Seater Penne ee ae 
. aonamnigend reine ath ara eee iene me 
Ee ss ‘“ a 


52 THE SOUTHERN PACIFIC RAILROAD COMPANY YS. 


Monbay, November 11th, 1872. 


“And it is further ordered that a canvass of the voters upon the 
rallroad proposition before the county, it being found that the prop- 
osition of the Southern Pacific Railroad Company having received 
eighteen hundred and ninety-six (1,896) votes for, and seven hun- 
dred and twenty-four (724) votes against, and the proposition of the 
san Diego and an deeds Railroad Company having received 
ninety-nine (99) votes for,and twenty-nine votes against, 1t Is ordered 
ataaee eer preeeepenn we ne Demihern Parity Batieend Oseneany 
having in its favor a majority of the votes cast on said proposition 
to the extent of eleven hundred and seventy-two (1,172) votes, and 
also having in its favor a majority of ten hundred and eighteen 
(1,018) votes over all other railroad cog eee voted ges at such 
general election, be, and the same is hereoy, declared as having 

carried before the, people oo Nance. Spica’ or snslitheatite: 
‘26 ern Pacific Railroad Company is fully and legally entitled 

to the bonds and stock, subject to all the conditions and re- 
strictions provided for in the ordinance and proclamation adopted 
by the board of August 6th, 1872, and afterwards properly sub- 
mitted ee oe the clerk spread the 
above order and declaration on the minutes of this board and a cer- 
tified copy of the same be transmitted at once to the Southern Pa- 
cific Railroad Company.” 


The defendant also read in evidence the following ordinances of 


the city of Los Angeles, which it was admitted were duly enacted, ap 
prov a and published : 

First. The ordinance of October 24th. 1872. set out in the defend- 
ants’ answer and in the findings. It was gent oh by the plaintiff's 
attorneys that t the proposition referred to 1D this ordinance was at 


the election hemi provided for accepted bv a large majority of 


votes, and that after a canvass of the votes by the commom council 
the result was so declared and duly ente red in the records of the 
said council. — 

Second: An ordinance, passed Jul) 24th, 1873, and approved July 
26th, 1873, which was in the words and figures following: 


127 “An ordinance providin; Ya free right of way for the South- 
» the city of Los Angeles. 


ern Pacific railroad throug 


“Whereas by a sciiitinaiiieyanind Cader Site 1S7 2 the 


mayor and common council of the city of Los Angeles obligated said 
city to give to the S outhern Pacifie Railroad Company a tree right 
of way for its road through said city, and such obligation having 


received the endorsement of the majority of the qualified voters of 


said city under the provisions of said above-mentioned ordinance 
and 

“ Whereas the proper agents of said railroad company have se- 
lected as the lines for entering and leaving said city, and the neces- 
sary connections therewith, the grounds occupied by and embraced 
in the recently-opened streets, named, respectively, San Fernando 


~ 
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and Mission streets and a portion of Alameda street, as recently 
enlarged : 

‘Now, therefore. the mayor and COLLLINNON counell of the Cit of 
Los Angeles do ordain as follows: 


“Srorron 1. That all of San Fernando and Mission streets, from 
their initial to their terminal points, together with that portion of 
Alameda street between the present 7 pot OF the Los Ange les and 

San Pedro RR: uilroad Company. sub} Ct to the PrOV ISOS, re solu- 

25 tions, and conditions her reinafter contained, be, and the same 
hereby, set apart from the public highways of the city of 

los “9 “y to the unreserved and and unrestricted use of the South- 


ern Pacific Railroad Company, and the right of way over and along 
the same, pc vrign aforesaid is herep ited to said company lor 
the building, maintaining, and opefating of its railroad thereupon 
by and through the track or tracks which said company shall deem 
it necessary to build along and over the same, and with the privilege 
to said company of making such embankments and excavations upon 
said streets as shall be found necessil D\ thi ee Ss enginecrs 
to the proper construction of said railroad and its connections within 
30} > t e6 

Che balance of said ordinance consists of certain provisos which 
t ive ho by iring Upon Lone Case 


,* ! ' i , 1 ; : he . 

Ln ordinance LO aa er i an ordinance el pOU An Ordinance IXY 

SE NET lenot. crounds of the Southern Pacif ‘lroad 

Lbiie IO ition of the ( pO OPTOUNnGS O vile OULHeTHI Cine TaLProee 
hs A } 
the ecitv of Los Angeles pro, th day of November 
. tal | 

IS /° ic ce provide for the reiog | SAC denot roulds 


L2o * Whereas, by an ordinance of the mayor 
council of the citv of Los Angeles entitled An ordinance to 


’ . ,° ' " 
submit to the voters of the ecitv of Los Lngeles the question of the 
| | : P 1. : Se ~ > _ - : 
sale und assignment of the stock held by the said city in the Los 
, , + | H » oD. ‘| 
Angeles and San Pedro fallroad | OLD approved Uctobel 24th, 


ib Was, among other things pro\ ied that In consideration of 
the benefits and advantages conferred upon and derived by said 
city of Los no les by the location of the passenger and fr orht de 
pots of the main trunk line within said eity, and at som point on 
what is known as Alameda street, which point was to be selected by 
the mavor and common council of said city, and which should not 
be further north than what is known as the slaughter-house, nor 
further south than what would be the intersection of the extension 
Third street with said Alameda street ana 

W hereas the sald mayor and COLMINON council oO] the CIL\ of 
Los ‘e les did. by fil} ordinanes upprove 7 the 29th day OT} Nove Iti- 
be ca a lL) S72. hx the location ot said at pot erounds Upon certain 
ae therein deseribed subject LO t] eC Concurrence of said Southern 
Pacific Railroad Company ; and 
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‘“ Whereas the said Southern Pacific Railroad Company 
150. = did, on the. 12th day of December, A. D. 1872, reject and re- 
fuse to approve the location made as aforesaid: 

“ Now, therefore, the mayor and common council of the city of 
Los Angeles do ordain as follows 

“SrecTion 1. That the said ordinance entitled An ordinance fixing 

the location of the depot grounds of the Southern Pacifie railroad in 

the city of Los Angeles, approved the 29th day of November, A. D. 

1872, together with all other ordinances and parts of ordinances in 

conflict with this ordinance, be. ind thie Sane are hie reby, repealed 

‘Sec. 2. That the tollowing-deseribed tract of land be, and the 


same 1s hereby, selected by the mayor and common council of the 
city of los Ang les lor thre di Hot crounds of the Southern Pacifie 
Railroad Company within said city, for the passenger and freight 
depot Oo] the Southern Paerti Railroad Company, which depot 
grounds are described as follows, to wit :” 


(Here follows description of the lepot grounds, which Is the lanct 
now occupied by the ad te ndant usa depot 


Ky. kk. Hewitt, sworn for the defendant, testified as follows: 
[ am and since July, 1876, have been assistant superintendent of 
the Southern Pacific Railroad Company and for three years 
15] previous to that time was assistant superintend nt of the Con- 
tract and Finance Company and the Western Development 
Company, and as such was cognizant of and participated in the 
negotiations oetween the Southern Pacific Railroad Company and 
the city, and also the county of Los Angeles, and was familiar with 
the various ordinances read in evidence as they were pass d, and 
with the proceedings and action of the COLIpan ys with reference 
thereto. The depots of the COnIpAaHy, and also its lines of road 
through the city, were located and constructed under and in pur- 
suance of and in accordance with the said ordinances, and were ac- 
cepted by the city as being in full compliance therewith. 

The foregoing was all the evidence given on the trial, and the 
findings were filed on the 2nd day of July, 1884, and on the 12th 
day of July, L884, the defendant filed and served a notice of inten- 
tion to move for a new trial upon ds following grounds, viz: 

lst. Insufficiency of the evidence to justify the findings and de- 
cision of the court, and that the same are against law; and secondly, 
errors 1n law occurring at the trial, and excepted LO by the defend- 
ant, and stating that the motion would be made upon a statement 

of the case. 
132 Said notice is in due form, and due service of the same is 
admitted by the plaintiff’s attorney by an endorsement in 
writing. 

The time for preparing and serving the statement was duly ex- 
tended by the order of the court to the 9th day of August, 1854. 

Defendant’s attorneys propose the above as their statement on 
motion for a new trial. 

GLASSELL, SMITH & PATTON, 
Attorneys for Defendant. 
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lt is hereby stipulated that the foregoing statement is correct and 
may be settled, allowed. and approved by the court. 
Dated this 18th dav of August, 1584. 
W. D. STEPHENSON, 
Attorney for Plaintiff. 
GLASSELL, SMITH & PATTON, 
Attorneys for Lh fe ndant. 


le I’ by certify that thie foregoing stiutement has bes I} settle d. and 
is allowed. 
Aug. 18th, 18584 
V. E. HOWARD, 
Judge of said Cort. 
riled August 19th, 1884. 


| ded Ruling foil Motion tn Neu Trial. 
(‘Title of court and cause.) 


Minutes of superior court, Tuesday, August 19th, 1854. 
Motion for new trial submitted and overruled. 


V. E. HOWARD, Judge. 


Notice of Appeal 
(Title of court and cause.) 


You will please take notice that the defendant in the above-en- 
titled action hereby appeals to thi supreme court of the State of Cal- 
ifornia from the judgment rendered therein and therein entered in 
the said superior court, on the second day of July, LSS4, in favor of 
the plaintiff in said action and against said defendant, and from 
the whole thereof, and also from the order made and entered in the 
minutes of said court, to wit, on the 19th day of August, A. D. 1884, 
denying and overruling defendant’s motion for new trial in said 
action, and from the whole thereof 

Dated this twenty-first day otf August, 15354. 

Yours, &e., GLASSELL, SMITH & PATTON, 
Attorneys for Defendant. 


134 ‘To the clerk of the superior court and Walter D. Stephenson, 
isq., attorney for plaintiff: 

Due service and receipt of a copy hereof admitted, after filing, 

this 21st day of August, 1554 
W. D. STEPHENSON, 
Attorney for Plaintiff: 
riled August 21st, 1884 
Stipulation. 


(Title of court and cause.) 


It is hereby stipulated and agreed that the foregoing transcript of 
the record on appeal in the case of The City of Los Angeles vs. The 


THE SOUTHERN PACIFIC RAILROAD COMPANY VS. 


Soutbern Pacifie Railroad ¢ ompany contains full, true, and correct 
copies of all the papers constituting the record on appeal in said 
cause, and that undertakings on appeal in due form have been prop- 
erly filed in said cause within five days after the service of the notice 
of appeal. 
Dated this 3rd day of sept mber, 1884 
W. D. STEPHENSON, 
Attorney for Plaintiff and Responde nt. 
GLASSEL, SMITH & PATTON, 
Attorneys tor Defendant and Appellant. 


35 Service accepted by COP this day OT —_——_ ISS4. 


itforne i tor we 


In the Supreme Court. State of California Department Two 


Ji17 


& ge ae 


April Sth. LS85.—A ppe llant allowed 10 davs to file brief. cause to 
be thereon submitted. 


Title of court and Cause. 


May sth. 1885.—Ordered that cause stand submitted. 
THE COURT. 


od Judament. 


In the Supreme Court of the State of California Department Two. 


THE City or Los ANGELES, Respondent, 
Us No. 9717. 


THE SouTHERN Paciric RAILROAD COMPANY. Appellant. 


On appeal from the superior court in and for the county of Los 


} 
‘7 ‘ » om, 
Ang if 
| 


And now at this day this cause being called, and having been 
heretofore submitted and taken under advisement, and all and singu- 
lar the law and premises having been fully considered, the opinion 


of the court herein is delivered by the court 


Angeles in the above-entitled caus 


affirmed with costs. 


be. and Lne same ire hereby. 


— — 2 
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138 Opinion. ( Filed August 29. 18585.) 
[In the Supreme Court of the State of California. Department Two. 


City oF Los ANGELES 
: v8. >» No. 9717. 
' SouTHERN Pacriric R. R. Co, ) 


f This action was brought to recover twelve hundred and twenty 
dollars alleged to be due for license tax. Plaintiff had judgment. 
Appellant does not here challeng thi authority of plaintifl to pro- 
vide by ordinance for the collection of a license Lax Upon business 
and occupations carried on within the corporate limits of the city 
of Los Angeles, including such license tax “for every steam railroad 
company having depot In said city.” 
The validity of the ordinance upon which this action is founded 
was passed Upon in Cuse of City of , is \ngeles sg. Southern Pacifie 
Railroad Company 61 Cal., 59. 
The points made here, and which, it is claimed, were not involved 
in the CUSC quoted above, are. 
| 1. That by virtue of an ordinance of the city of Los Angeles, 
approved October 24. 1872. an ordinance of the board of supervisors 
{f Los Angeles county, and an agreement of defendant therein 
referred to, and certain other ordinances relating to the same sub- 
- ject-matter, a contract between the parties plaintiff and defendant 
was created, D\ the A pre ss terms of which if became the duty and 
ht of defendant to establish its depot and to maintain and oper- 
1 in and through the city, and that the subsequent 
de d and ordinances of the C1ILY reiating thereto constituted ull @X- 
press grant to the defendant of the right to maintain its depot and 
operate its road without any further license from the city 
2d. ‘That the ordinance imposing a license upon the defendant is 
in contravention of the terms of this contract, and Im pairs Its obli- 
gation, and Is thie refore vold us against ci if ndant. 


, . . ’ > at | . ? 'y ’ a 
I rom a review or the findings ol ne court bi iow, and OI the evi- 
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denes upon which those HnnamMmes are based. we conclude the CL) Ol 
Los Angeles and the county of Los Angeles were alike desirous that 
the defendant corporation should construct its railroad through the 
COoOunLY and locate its depot na shops within the city limits, and 
that, as an inducement theretu, they and each of them were willing 


, ' ,* ’ ,* : ’ ’ 
LO make, and did make. concessions In the way ol bonds And Stock. 


and that the plaintifl cranted certain i: ds needed by the COrpora }. 
tion defendant. and cranted to it free “any and all right Ol wa { 
which said Southern Pacific Railroad Company may require in 
entering, passing through, and leaving the said city with the main 
trunk line be secured to them free of anv claim for damages or ; 
other compensation . : 

The court below finds that “the plaintiff, for a valuable consider- 
ation re ndered by the def ndant, grat ted 1 trie defendant the right | 

. to construct its road, depots,| and | workshops in said city, and,to operate 


| 


the same and to earry on its business connected with said road and 
depots in said ecitv: but by virtue of said ordinances and eontract 
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the defendant has not the free nor unrestricted right to operate its 
said roads, depots, or workshops or carry on its said business within 
said city free from any tax, license, or other impositions from said 
city.” 
This further fact is found: “The court further finds that there 
was Hho consideration paid or contracted tO be Pala by the defendant 
to the county or city or either of them to the plaintiff for exemp- 
tion trom taxation. 

If thi re Is anything in thie evidence which can be said to militate 
against the two findings above set out, it must be found in the ord1- 
nance which provides that in consrderation of the benefits and ad- 
vantages conferred upon and derived by the city by the location of 
the passenger and freight depots for the Los Angeles city station of 
the main trunk line of the Southern Pacific railroad within said 
city, etc. The city assigns certain stock to the defendant, and at the 
Same time provides that the defe Hnaant shal! now. as a consideration 
tor uch stock be required LO loc: Li and L Hid its depots and rut} the 
road to the same unless there shall be «a eded LO Lie Company cer- 
tain lands for depot PpUPpose sand certain othe land for workshops 
and other buildings. 

jr in the ordinance approve d July Zb, IS75. entitled 

“An ordinance providing “a tree right Ol Way for the Southern 
Pacific railroad through th city of Los Angeles . 

The ordinanee, after reciting that by a certain ordinance passed 
(October 24? 1Ss72. the city Was obligated LO rlve LO def ndant il free 
right of way through the city for its road, and that the defendant 
had selected certain streets. Proc eds LO set apart and dedicate to the 
unreserved and unrestricted use of defendant such streets fora right 
ot way, and to grant to defendant the rioht of way over the same 
for the uses and purposes of its road, ete. 

We fail to find in this testimony anything 
facts “as found by the court. 

The city was the owner, as we suppose, of certain lands and _ per- 
sonal property, which it was willing to convey to defendant pro- 
vided it would build its road through the city and build its depot 
and workshops therein, and the former was also willing, as a further 
inducement, to grant a right of way through the city to defendants 
for its road, free from all expense or damage 

[t does not follow that the business of the defendant, when estab- 
lished and prosecul cd, or its property, were to be Tree from the bur 
dens of taxation or exe mpt from such license tax as might lawfully 


a 


1) conflict with the 


be imposed upon other persons owning like property and using it 
in like manner 

There was a contract between plaintiff and defendant. lt related 
LO the manner of acquiring certain property and easements. 

[t did not, however, confer upon the grantee any rights, privileges, 
exemptions, or immunities in the ownership or use of the property 
to which it would not have been entitled had it purchased the same 
property at private sale from an ordinary citizen, or condemned and 
paid for it under the night of eminent domain 


— 
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ad 
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The case of the City of Los Angeles vs. The Los Angeles Water 
Company (61 Cal., 65) 1s not in point | 

There the plaintiff entered into an agreement with the predeces- 
sors in interest of the defendant, by which for an annual rent re- 
served and other consideration’, defendant, the holder of a lease of 
plaintiff’s water-works as assignee, had a right to sell and distribut 
water for domestic purposes, and to receive the rents and profits to 
iis own use. 

The right to sell water and carry on gt business of selling and 
distributing water for profit was granted - plaintiff, and an ordi- 
nance imposing a license tax upon all be rsons vending water for 
domestic purposes was held invalid against defendant upon the 
eround that plaintiff under its contract had already reserved a sum 
to be paid by defendant for the privilege of vending water for do- 
mestic purposes, and could not, during the term of the lease, increase 
the amount to be paid for the pris ilege granted. 

Th present case differs from th: it in this—there, plaintiff had 
received a consideration for a privilege granted—here, no privilege 
had been granted to carry on a ees a and no compensation had 
been received for anv such grant. 

Plaintiff had granted a right of way and conveyed certain prop- 
erty as any private owner of such property might have done 
nothing more. 

This did not, as we think, constitute such an express grant to de- 
fendants of the right to operate its road as to exclude it from lia- 
bility te a license tax in common with others engaged in a like 
pursuit. 

It follows th at the ordinance imposing a license upon defendant, 
is not obnoxious to the charge of being in violation of a contract. 

By this reasoning we do not mean to imply that it is in the power 
of a municipal corporation by a contract concerning its property to 
divest itself of any of its governmental functions. 

We are of opinion the judgment and order appealed from should 
be affirmed. 

SEARLS, 

We concur: 

FOOTE, C., 
BbELCHER., C ¢ 


By the court 


lor the reasons oivelh in the tore; POlne Op inion thi judgment an 
order are aftirmed 
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power under its charter to establish a | 2 tax for every steam 
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‘“ilroad cor ane haw a dannaét: tn ¥ " » eee 
rativod COMM Pan \ MmaVInIY a MO Pat 1 Sa i it\ si) i tiVl Lie’ that 
the fact that the business of the defendant extended bevond the city 
limits and be vond thie State did not re e\ it Irom it payment ot 
il lies nse tax Io] conduct ne its business withi thie 
ith. The ordinance of the city of Los Angeles of October 24th. 
L872, and the ordinance of the board of supervisors, and 1 he agre C- 
ment therein referred to, constituted a contract between the parties, 
by the express terms of which it became at once the duty and the 
“a. Sag 
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fendant of the mght to maintain its depot and to operate its roads 


without any further license from the city, and the ordinance impos- 
ing a license upon the defendant is in contravention of the terms of 
this contract and impairs its obligation, and is therefore in contr: 
vention of the Constitution of the United States ; 
supreme court of the State of California erred in 
trary. 
Sth. The supreme court of the State of California erred in hold- 
My that the license 1m post d upon the le renaant was valid. 
Wherefore the said plaintiff in error prays that the judgment of 
the supreme court aforesaid 
ing a new trial of the superior court aforesaid, and the said judg- 
ment and order of the superior court ator sald. may be reversed. 
GEORGE H. SMITH, 
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142 : Bond. 


Know all men by these presents 
Railroad Company, a corporation duly organized and existing 


in the State of California, as p 
Charles’ k. Crocker, 


City of Los Angeles, a municipal 
California. in the full and 


State of 
(2,500.00) dollars to be paid to 
yroper officers or assigns, to wh 
ministrators, jointly) 
Seals d with OUP Sei ls and date 
Whereas lately at a term of th 


. + ; » *% > , > 
said judgment in the afores 


the said plaintiff it said suit, citi 
appear at a Supreme Court of the 


plaintiff, LO be : and 
t 
: 


as sureties, ar 


ch payment, well 
nade, we bind ourselves, our st 


ind severally. by these presents. 


} ; 7 
held. to wit Ol} the loth 


that we, the Souths ri) Pacific 


bam) 


rin Ipal, and Stepher y (rage ane 


e held and firmly bound unto the 
corporation existing in the said 
just sum of twenty-five hundred 
the said City of Los Angeles, its 
ind truly to be 
iccessors, heirs, executors, and ad- 


this ° "ith di; Ly ot Nove mber. LSSS. 


supreme court of the State of Cal- 
of October, 1885, in a suit 
the aforesaid City of Los Angeles 


uthern Pacific Railroad Company 


rendered against the defendant, 
ving obtained a writ of error and 
rk’s office of said court to reverse 
1d sult and a citation lire ted to 
admonishing i the Sil id 
nited States 


ing and 


be hol t Washington on the second Monday in October, 1886: 


Now aw COT) di tion of the above 
id def ndant in sal id suit shall 


. ; | , : ] 
CCL ANd ATISWel all damages il 


| SEAL. | SOUTHERN PACIFIC 


By J. L. WIL 


Signed and sealed in the preset 


Live Ui 


STE P HE N 'T. GAGE. 
CHAS. F. CROCKER 


prosecute the 


obligation is such that if the afore- 
said writ of error to 
id costs 1f it fails to make its plea 


’ 7 y | . ok ; | 9 > " . : ; 
rood, then the above obligation LO be Vola: else LO retnaih in full 


RATLROAD 


LA . gt Necre tary 


STATE OF CALIFORNIA, 
f uy and County ot San Francisco. | 
144 Stephen T. Gage and Charles F. Crocker, the sureties in 


the foregoing obligation, being each sworn, eac! 


himself 


says that he is a resident of the State of ¢ on and a freeholder 


therein, and is worth the sum 
dollars over and above his just 
property exempt by law from exe 


Subseribed and sworn to before 


LSS. 
| NOTARIAL SEAL. | 


if twenty-five hundred (2.500.00) 


debts aa liabilities, exclusive .of 


‘CULION. 


STEPHEN 
CHAS. F. 


GAGE. 
CROCK ER. 


me this 27th day of November, 


DD SMI CH, 
Votary Public. 


NOLLAN 


COMPANY VS. 
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The foregoing bond is hereby approved this 28th day of Nov.» 


1885. 
R. F. MORRISON, 

Chis f Justice or thre Supre ide purt or thi, Nhat of f alifornia. 

Filed November 28, ‘Sd. Z. W. McCarthy, clerk, per 


indorsed: 
z. S. Willams. deputy. 


| $5 Citation 
UNITED STATES OF AMERICA, 


To the City of Los Angeles, Greeting 


You are hereby cited and admonished to be and appear at the Su- 
preme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Oc- 
tober, A. D. 1886, pursuant to a writ of errorfiled in the clerk’s 
office of the supreme court of the State of California, wherein th: 
Southern Pacific Railroad Company is the plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the 
judgment rendered, as in the 
not be corrected and speedy justice should not be done LO the par- 
ties in that behalf. 

Witness the Honorable R. I. Morrison, chief justice of the su- 
ly. 1885, 


; , : | | 
said writ of error mentioned, should 


preme ecourt of California. this YSth dav ot Novem bi rs A. 
and of the Independence of the United States the one hundred and 


ninth. 


[Seal Supreme Cou f r ¢ 
R. F. MORRISON, 
("}, rg t Juste of f al 
146 Or this 7th day of December, A. D. 1885, personally ap- 


y 7 . ' ] , ] 
peared before me, the subscriber, Geo. 8. Patton, and makes 


oath that he delivered a true COpS of the within citation to E. I 
Spence, mayor of the city of Los Angeles, at said city this day 
GEO. S. PA'PTON. 


Sworn and subscribed to the 7th day of December, A. D. 1885 
WM. 8S. WATERS, 


Notary Public. Los Ana /, S County, Calif 


c } } . . . 
t the within citation upon the defendant in error, 


Due service ol 
therein named is hereby admitted, and the 1 ceipt of 9 copy hereof. 


this 9th day of December, A. D. 


LSSD. 

CITY OF LOS ANGELES, 
Defendant in Error. 
By J. W. McKINLEY, 
[ts Attorney 

[Endorsed :| 9717. In the Supreme Court of the United States 
Southern Pacific Railroad Company, plaintiff in error, vs. The City 
of -Los Angeles. Citation. Filed December 15, ’85. J. W. McCar- 


thy, clerk, per J. S. Williams, deputy. 
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147 Petition for Writ. 
[In the Supreme Court of the State of California. 


Tue Crry or Los ANGetes, Plaintiff and Respondent, 


THe SourTHern Pactric RAILROAD Company, Defendant and Ap- 
pellant. 


To the Hon. R. F. Morrison, chief justice of the supreme court of 
the State of California ; 


Your petitioner respectfully represents that on the 29th day of 
August, A. D. 1885, a final judgment was made and entered by this 
court in the above-entitled case then pending on appeal therein ; 
that the action involves the vali lity of an ordinance of the city of 
Los Angeles imposing a license tax on the defendant, which ordi- 
nance purported to be enacted under and by virtue of authority 
vested in the said municipal corporation by the statute of the State 

of California incorporating the same; and there was and is 
148 drawn in question in the said action the validity of the said 

ordinance and tax and of the authority of the said municipal 
corporation to enact the said ordnance cit} to Impose said tax, and 
also the validity of said statute in so far as it confers any such au- 
thority Upol the said corporatio 1 on the ground of their being re- 
pugnant to the Constitution of the United States, and the said de- 
cision was in favor of said ordinance, tax, authority, and statute. 

Your petitioner further represents that the said judgment was er- 
roneous in thus deciding, and that the case Comes within the appel- 
late jurisdiction of the Supreme Ceurt of the United States; all of 
which will more fully appear by reference to the record of said case 
and the COpy thereof herewith pore sented. 


Wherefore your petitioner prays for the allowance of a writ of 
error from the said Supreme Court of the L nited States to this court, 
and for such other process as will enable your petitioner LO 
149 obtain il review of the Cuse and il correction of the errors al- 

legved by the said Supreme (ourt of the LU nited states 

| And your petitioner will ever pray, ete. 
THE SOUTHERN PACIFIC RAILROAD 
COMPANY, Plaintiff in. Error. 
By GEORGE Hi SMITH, Its Attorney. 


endorse d: riled Novem be! 28th, 1885. di W. Met ‘arthy, clerk, 
per J.S Willams, deputy. 
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THE CITY OF LOS ANGELES. ) 


gether with this writ, so that you have the same at Washington on 
the second Monday of October, A. D. 1886, in the said Supreme Court 
Lo be then and there held, that. the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to bedone 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done | 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 27th day of November. in the year of our Lord 
one thousand eight hundred and eighty-five. , 

[The Seal of the Cireuit Court, District of Cal'a 
L.S. B. SAWYER. 
Clerk of the Circuit Court of the United States 
for the District of (California. 


Allowed by— 
R.F. MORRISON, 
Chive f ustics ot f ‘alifornia 


153 | Endorsed :| 9717. Supreme Court of the United States. 
Southern Pacific Railroad Company, plaintiff in error, vs. 

The City of los Angeles. W rit of error. lade d November 25, SS. 

J. W. McCarthy, clerk, per J. 5. Williams, deputy 
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In the Supreme Court of the State of California. 


Ciry or Los ANGeExLrEs, Defendant in Error. 


SouTHERN Paciric RAILROAD Company. Plaintiff in Error. 


| J. W. Met ‘arthy, clerk of the supreme court ot the State of Cal- 
ifornia, do hereby certify the foregoing one hundred and forty-seven 
pages, numbered from two to one hundred and forty-eight, both num- 
bers inclusive, contain a full; true, and correct transcript of the pro- 
ceedings in the cause above entitled, and that the same together con- 
stitute the return to the annexed writ of error 

Witness my hand and the seal of the said supreme court this L5th 
day of December, A. D. 1885 


[Seal Suprem Court Californian 
J. W. McCARTHY, Clerk, 
Per J.-S. WILLIAMS. Deputy. 
155 f Vi rks (4 rlificate 


[In the Supreme Court of the State of California. 


Crry or Los ANGELEs. Defendant in Error. 
ve. 


SouTHERN Paciric Rartroap Company. Plaintiff in Error. 


IJ. W. Met arthy, clerk of the supreme court of the State of Cal- 
ifornia, do hereby certify the foregoing 147 pages, numbered from 
2 to 148, both inclusive, contain a correct transcript and true copy 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 142. 


JOSEPH C. SPENCER AND RALPH C. WEBSTER, 
APPELLANTS, 


SAMUEL McMASTER. 


EAL FROM THE SUPREME COURT OF THE TERRITORY OF 


WYOMING 


FILED OCTOBER 21, 1884. 


Sinan ee ot oi 


(yf) SOUTITERN PACIFIC RAILROAD CO, VS. CITY OF LOS ANGELES. 


of the record of the above-entitled case in the supreme court of the 

State of California, and of the opinion, and of all the proceedings of 

suid court therein, and also the petition for the writ of error, and 

the order of the chief justice of this court allowing the same, and of 

the bond given by the plaintiff in error, with the approval thereof, 

together with the original citation and the assignment of errors, 

and that the same constitute the return to the annexed writ of 
error. 

Lob Witness my hand and the seal of the suid supreme court 
this 23rd day of December, A. D. 1885. 

(Pp. 138 A to 138 C, inserted before signature.) 
[Seal Supreme Court of California. | 
JOHN W. McCARTHY, Clerk, 
By JOHN T. GOFFEY, Deputy. 


Endorsed on cover: California supreme court. No. 818. The 


Southern Pacific Railroad Company, plaintiff in error, vs. The City n 
of Los Angeles. -Filed January 2, 1886. i 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


yy No. 142. 


JOSEPH C. SPENCER AND RALPH C. WEBSTER, 
APPELLANTS, 


SAMUEL McMASTER. 


L\PPEAL FROM THE 


SUPREME COURT OF THE TERRITORY OF 
WYOMING 
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Be it remembered that heretofore, to wit, on April 10th, A. 

D. 1883, there was filed in the supreme court of Wyoming 
Territory a transcript of record in the words and figures following, 
to wit: 


TERRITORY OF WYOMING, | 
. : : > SS 
County 0} Laramie, } 


In the District Court, First Judicial District. In Chancery. 


JosepH C. Spencer and Ratrpn C. Wesster, Complainants, 


SAMUEL McMaster. Defendant. 


Be it remembered that heretofore, to wit, on the 20th day of 


March, A. D. 1882, the above-named complainants filed in the office 


of the clerk and register In chancery of said district court a bill of 


complaint against said defendant in the words and figures follow- 
ing, to wit: 


Bill of Complaint. 


TERRITORY OF WYOMING, } 
County of Laramie, f 


» 88 | 


In the District Court for the First Judicial District. In Chancery. 


2 JoserH C. Spencer and Ratru C. Wepsrer, Complainants, 
‘ 


SAMUEL McMaster, Defendant. 


To the Honorable James B. Sener, presiding judge of the district 
court for the first judicial district: 

Humbly complaining, showeth unto your honor, your orators, the 
complainants, that they are now, and were at the dates hereinafter 
mentioned, citizens of the United States; and your orators further 
show that they are now the owners in possession and lawfully enti- 
tled to the possession, and that ever since some time during the year 
A. D. 1877, they and their grantors and predecessors in interest, 
under and through whom they claim right and title, have been the 
owners of and in possession of those certain placer mining claims 
or petroleum claims situated on Oil Creek, in no formed mining 
district, in the county and Territory aforesaid, and more particularly 

described as follows, to wit: The northwest quarter of the 
a northeast quarter and the southwest quarter of the northeast 

quarter and the west half of the northeast quarter of the 
northeast quarter and the west half of the southeast quarter of the 
northeast quarter of section twenty-five, township forty-five north, 
of range sixty-two west, in the county of Laramie and Terri toryof 
Wyoming; said petroleum claims containing twenty acres each and 
located and known as follows, to wit: 

“The Discovery claim,’ “The No. 1 east of Discovery claim,” 
“The Petroleum Springs claim,’ “The No. 1 north of Discovery 
claim,” “The No. 2 north of Discovery claim,” and “ The No. 1 west 
1—142 
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of Discovery claim,” the said claims being more particularly de- 
scribed by the diagram marked Exhibit “A” and attached hereto 
and made part of this bill of complaint. 

And your orators further show that the said locations were made 
on the public domain of the United States, in full compliance with 
the laws thereof and with the laws of the Territory of W yoming, on 
the certain dates as follows, to wit: “ The Discovery claim” on the 
fifth day of May, A. D. 1880, by Joseph C. Spencer; “ The No. 1 

vast of Discovery claim” on the fifth day of May, A. D. 1880, 
4 by George Burroughs; “The Petroleum Springs claim ” on 

the twenty- seventh day of April, A. D. 1881, by Samuel A. 
Parker; “The No. 1 north of Discovery claim” on the twenty- 
eighth day of April, A. D. 1881, by Alexander McDonald; “ The 
No. 2 north of Discovery claim ” on the twenty-eighth day of April, 
A. D. 1881, by John McGinnis; “The No. ] west of Dise overy 
claim?’ on the twenty-eighth day of April, A. D. 1881, by William 
Haydon, the said named persons being then and each of them citi- 
zens of the United States, and discovered at the dates of the said 
locations valuable deposits of mineral oil or petroleum, and the cer- 
tificates of the said locations were by them caused to be duly recorded 
in the office of the county clerk and ez officio register of deeds of the 
said county of Laramie. 

And your orators further show that since the location of the said 
petroleum claims on the dates aforesaid there have been expended 
by these complainants and their grantors and predecessors in inter- 
est more than one hundred dollars in each and every year in labor 
and improvements in developing said pretroleum claims above de- 

scribed. 
5 And your orators further show that the said defendant 

claims some right, title, or interest adverse to these compan 
ants in or to the said petroleum claims by virtue of pretended loca 
tions of placer mining cl: 1ims known, according to the survey eae 
as lot No. 37, for which the said defendant, on the thirtieth d: ay of 
December, A. D. 1881, applied in the U nited States land office, at 
Cheyenne, Wyoming Territory, for a patent from the United States, 
and wrongfully iuciuded in said application for patent the said pe- 
troleum claims, the property of these complainants; and your ora- 
tors aver that the said claim of defendant in and to the said petro- 
leum claims above described is without foundation, either in law or 
in equity, as against these complainants, and that the said defend- 
ant has no estate, right, title, or interest in or to said petroleum 
claims, nor to any part or portion thereof. 

And your orators further show that on the twenty-fourth day of 

February, A. D. 1882, and within sixty days of the first ds ay 
6 of publication of defendant’s notice of application for patent, 

they duly filed in said United States land office their adverse 
claim to the said described placer or petroleum claims so wrongfully 
included by said defendant in said application for patent, which are 
more fully shown on said diagram hereunto att ched ; and your 
orators further show that this action is brought in support of said 
adverse claim within the time prescribed by law to determine the 
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question of the right of possession to the land or claims in con- 
troversy herein and to determine the interest claimed by said de- 
fendant; and your orators further show that the defendant in his 
claim to be the owner of the said described petroleum claims, and 
in his persistency in his said application for patent therefor, although 
the said complainants are the owners in possession and entitled to 
the possession of the said described petrcleum claims claimed by 
said defendant, and the defendant having no right or title thereto 
or interest therein, the said acts and claims of defendant cast a cloud 

upon the right, title, and interest of said complainants in and 
7 to the said described petroleum claims and greatly interfere 

with and embarrasses complainants in their disposition and 
quiet enjoyment of said placer or petroleum claims above described. 

The said complainants therefore pray as follows: 

First. That it may be by the court adjudged and decreed that the 
sald ¢ im plainants are the owners of and entitled to the possession 
of the said placer or petroleum claims above described and the 
whole thereof as against said defendant, and that the right of posses- 
sion of said described petroleum claims be adjudged to be in said 
complainants. 

Second. That said defendant be deemed and declared to have no 
estate, right, title, or interest, or claim thereto, and that he be en- 


joined from further asserting or claiming any estate, right, title, or 


interest in orto the said described claims, adverse to complainants, 

nor to any part or portion thereof and that complainants have such 
other or further releif as the nature of the case may require 

5 and as may be just and proper, and recover from defendant 
their costs in this action. 

Third. That a writ of subpeena may issue out of this court directed 
to the said defendant, Samuel McMaster, and commanding him to 
be and appear before this court, to be holden in and for the county 
of Laramie as aforesaid, on a day and under a penalty therein 
specified, and then and there full, true, direct, and perfect answer 
make to all and singular the premises; and, further, to stand to, per- 
form, and abide such further order, direction, and decree therein as 
to this court shall seem meet. 

J. C. BAIRD, 


Solicitor’ for Complainants. 


TERRITORY OF WYOMING, ] 
County of Larvmie, ' ty 
On this twentieth day of March, A. D. 1582, personally appeared 
before me J.C. Baird, who, being duly sworn according to law, 
Upol his oath deposes and Says. 
That he is the solicitor for the above-named complainants; that 
the said complainants are non-residents of the county afore- 
ov sald; that deponent has read the above bill subscribed by 
him and knows the contents thereof, and that the same ts 
true of his own knowledge, except as to the matters which are 
therein stated to be on information and belief, and as to those 
matters that he believes them to be true. 


J. C. BAIRD. 
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Subscribed and sworn to before me on this 20th day of March, A. 
D. 1882; and said affiant made oath that he is the solicitor for the 
above-named complainants; that said complainants are non-resi- 
dents of the county aforesaid ; that the deponent has read the above 
bill subseribed by him and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters which 
are therein stated to be upon information and belef, and as to those 
matters that he beleives them to be true. 

[Seal C. N. Potter, Notary Public, Laramie C., Wyoming. ] 
C. N. POTTER, 
Notary Public. 


(Here follows diagram marked p. 10.) 


11 Said bill of complaint is endorsed on the back as follows: 
Doc.1. No. 25. First district court. In chancery. Joseph 


C. Spencer and Ralph C. Webster vs. Samuel McMaster. Bill of 


complaint. Filed Mar. 20th, 1882. Jno. K. Jeffrey, clerk & reg. in 
chancery. J.C. Baird, solicitor for complainants. 


And on the 20th of March, 1882, there was filed in the clerk’s 
office an affidavit for service by publication, which said affidavit is 
in words and figures following, to wit: 


Affidavit for Service by Publication. 


TERRITORY OF WYOMING, | ay 
’ . . *~ OO. 
County of Laramie,  { 


In the District Court for the First Judicial District. In Chancery. 


JOSEPH C. SPENCER and RAtpu C. Wessrer, Complainants, 
vs 


SAMUEL McMaster, Defendant. 


12 On this twentieth day of March, A. D. 1882, before me, 

personally appeared J.C. Baird, who, being duly sworn ac- 
cording to law, on his oath deposes and says that he is the solicitor 
for the above-named complainants; that service of a subpcena can- 
not be made within this Territory on the said defendant; that the 
subject of the action relates to real property in this Territory, wherein 
the said defendant claims an interest, and the releif demanded con- 
sists in excluding him from any interest therein, and that the said 
defendant is a non-resident of Wyoming Territory. 


J. C. BAIRD. 


Subscribed and sworn to before me this 20th day of March, A. D. 
1882. : 
[Seal C. N. Potter, Notary Public, Laramie Co., Wyoming. ] 
C. N. POTTER, 
Notary Public. 


(Endorsed on the back as follows:) Doc. 1. No. 25. First district 
court. In chancery. Joseph C. Spencer and Ralph C. Webster vs. 
Samuel McMaster. Affidavit for service by publication. Filed 
Mar. 20th, 1882. Jno. K. Jeffrey, clerk & reg. in chancery. 
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13 And on the 8th day of May, 1882, there was filed in the 
clerk’s office the “‘ notice of the appearance of Corlett & Ro- 

sendale as solicitors for def’t;” which said notice was in words and 

figures as follows, to wit: | 

TERRITORY OF WYOMING, County of Laramie : 


[In the District Court, Third Judicial District. 


JosEPH C. Spencer & RALPH C. Wesster, Complainants, 
vs. 
SAMUEL McMaster, Defendant. 


To the register in chancery of said court: 
Please enter our appearance as solicitors & attorneys for defendant 
in the above-entitled cause. 
Dated May 8th, 1882. 
Yours, «e., CORLETT & ROSENDALE. 


Endorsed on the back as follows: 

Doc. 1. No. 25. Spencer & Webster vs. McMaster. Notice of ap- 
pearance of Corlett & Rosendale as solicitors for def’t. Filed May 
Sth, 1882. Jno. kK. Jeffrey, clerk & register in chancery. 


14 And on the 8th day of May there was filed in the clerk’s 
oftice a demurrer, which said demurrer was in the words and 
figures following, to wit: 


TERRITORY OF WYOMING, County of Laramie : 
In the District Court, First Judicial District. In Chancery. 


JosepH C. Spencer & Ratpw C. Wesster, Complainants, 
Us 


SAMUEL McMaster, Defendant. 


The demurrer of the defendant, Samuel McMaster,to the bill of 
complaint of Joseph C. Spencer & Ralph C. Webster, complain- 
ants. 

The defendant, by protestation, not confessing or acknowledging 
all or any of the matters & things in the said bill of complaint to 
be true in such manner & form as the same are therein and thereby 
set forth and alleged, doth demur thereto, and for cause of demurrer 
showeth that the said complainants have not, by their said bill, made 

such a case as entitled them, in a court of equity, to any releif 

15 from or against this defendant touching the matters contained 

in the said bill or any of such matters. 

And this defendant doth further demur & for cause of demur- 
rer showeth that all & every the matters in the said complainants’ 
bill mentioned & complained of are matters which may be tried & 
determined at law, and with respect to which the said complainant 
is not entitled to any reletf from a court of equity. 

And this defendant doth further demur & for cause of demurrer 


showeth that the said bill of complaint is not verified as required 
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by law, In this, to wit, that the said bill of complaint is not verified 
by the complainants or either of them, & that it is not shown that 
the complainants or either of them were absent from the county 
in which this action is brought at the time such verification was at- 
tempted to be made. 

2. ‘That the verification to said bill doth not show that all the facts 
in the said bill of complaint set forth nor that any of such facts are 

within the personal knowledge of the solicitor by whom the 
16 same is verified, or attempted so to be. 

Whereupon this defendant humbly prays the judgment of this 
honorable court whether he shall be compelled to make any further 
or other answer to the said bill, and he prays to be hence dismissed 
with his reasonable costs in this behalf sustained. 


[ certify that, in my opinion, the foregoing demurrer to the bill of 


complaint is well founded in law and proper to be filed in the above 
cause. 
CORLETT & ROSENDALE, 
Solicitors for Defendant. 

W. W. CORLETT, Of Counsel. 

(And endorsed on tlhe back as follows :) 

Doc. 1. No. 25. Territory of Wyoming, Ist judicial dist. Joseph 
C. Spencer ef al. vs. Samuel McMaster. Demurrer. Corlett & Rosen- 
dale, compl’ts’ solicitors. Filed May 8,1882. Jno. K. Jeffrey, clerk 
& reg. in chancery. 


And on the 16th day of May, 1882, there was filed in the 


17 clerk’s office a proof of service by publication, which proof of 


service by publication is in words and figures as follows, to 
wit: 


Legal Notice. 


To Samuel McMaster, a non-resident of Wyoming Territory : 

You are hereby notified that Joseph C. Spencer and Ralph C. 
Webster, complainants, did, on the 20th*day of March, A. D. 1882, 
tile in the district court of the first judicial district of Wyoming Ter- 
ritory within and for the county of Laramie, on the chancery side 
thereof, their bill of complaint against you, the object and prayer of 
which is to determine your ciaim to, and that you be deemed and 
declared to have no estate, right, title, or interest in, and that you be 
enjoien-d from further asserting or claiming any estate, right, title, 
interest, or claim in or to those certain placer claims or petroleum 
claims situate, lying, and being on Oil creek, Laramie county, 
Wyoming Territory, said claims being six in number and containing 
twenty acres each and located and known as “The Discovery claim,” 

“The No. least of Discovery claim,” “ The Petroleum Springs 
18 claim, “The No. 1 north of Discovery claim,” “the No. 2 north 
of Discovery claim,” and “The No.1 west of Discovery claim,” 
and being more particularly described as follows, to wit: The north- 
west quarter of the northeast quarter, the southwest quarter of the 
northeast quarter, the west half of the northeast quarter of the north- 
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east quarter and the west half of the southeast quarter of the north- 
east quarter of section twenty-five, township forty-five north and 
range sixty-two west, in the county of Laramie and Territory of 
W voming, and that the real ownership ol and the right of possess! 
of said described petroleum claims be adjudged to bein said com 
plainant- as against said defendant, and that complainants have a de- 

ir costs, and for such other and further relef as may be 


cree tor thel 


meet. 
You are hereby notified that you are required to answer said bill 
of complaint on the 8th day of May, A. D. 1882. 
JOSEPH C. SPENCER, 
-ALPH C. WEBSTER, 


wii 
4 omplainants. 


by their solicitor, J. C. BAIRD. 
JNO. K. JEFFREY, 


it ler an hancery of said District Couri 
\] ZZ lawbt 
1s} TERRITORY OF W YOMING, 
(‘nuntu of Laramie, j ss 
[, J. B. Morrow, of said county of Laramie, do hereby certify that 


[am the manager of the Cheyenne Daily Leader, a newspaper 
n said county and ‘Terri- 


and published in Cheyenne, 1 
nd further certify that the notice of which the annexed is 


y\} ‘YT | 
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tory 
Lt yy has been published in said newspaper for six successive 
wee] id six times, and that the first publication of said notice was 
in said paper bearing date the 21st day of March, A. D. 1882, and 
that e last publication of said notice was in said paper bearing 
date the 26th day of April, A. D. 1882 

Lmy hand this 16th day of 


witness whi reof | have hereunto Sel 
May, A. D. 1882. 
J. B. MORROW. 


notary public in and for 
Laramie county, Wyoming Territory. 
John C. Baird, Notary Public, Laramie ¢ 


Subseribed and sworn to before m: 


W yoming. ] 
JOHN C. BAIRD, 
Notary Publie 


endorsed On the back as follow ~ 

ZU Doe. l. No. 25. lirst dist. court Spencer W Webster Us. 
McMaster. Proof of service of ) iblieation. Filed May loth, 

1882. Jno. K. Jeffrey, clerk & rey In chan ory. Pim 38 Baird, solic- 


os 


itor for compl't-. 
TERRITORY OF WYOMING, | _. . 
: . a 
f ounty 0} Laramie, j 
In the District Court of the First Judicial District. 
In Chancery.. 
‘THURSDAY, Seple mber |] ith, ISS2. 


May Term, 1882. 


And thereupon, Ol) Thursday, Septem ber l4th, A. D. ISS2, the 


§ Jos. C. SPENCER ET AL. VS. SAMUEL MCMASTER. 


saine being one of the regular days of the May, A. D. 1882, term of 
said court, among others, the following proceedings were had, to 
wit: 


Joseryu C. Spencer and Rabpu C. WEBSTER ) 
V8. > No. 2 
SAMUEL McMASTER. 


The demurrer of the defendant to the complainants’ bill of com- 

plaint herein having come on to be heard and the court 

21 having heard the argument of counsel for the respective 

parties thereon, and the court having fully considered the 

same, it is hereby ordered, adjudged, and decreed that the said de- 

murrer be, and the same is hereby, sustained, and that this suit be, 
and the same is hereby, dismissed. 


And on the 13th day of October, 1882, there was filed in the 
clerk’s office a “ notice of appeal,” which said notice of appeal is in 
the words and figures following, to wit: 


Notice of App al. 
TERRITORY OF Wyomina, | 
County of Laramie, if wid 
In the District Court for the First Judicial District. In Chancery. 
JOSEPH C. SPENCER & Ravtpn C. Wepsster, Plaintiffs, 


against 
SAMUEL McMaster, Defendant. 


To Samuel McMaster, defendant in said.cause: W. W. Corlett. solic- 
itor, and Corlett & Rosendale, of counsel for said defendant, and 
to the register of said court. 

Now come the above-named complainants, Joseph C. Spencer 
and Ralph C. Webster, by their solicitor, and hereby each 


22 of them appeal from the decree of the said court rendered 
upon and sustaining the said defendant’s demurrer, interposed 
and — filed, the said compl: uinants’ bill of complaint in the above- 


entitled action, which decree is dated and entered the 14th day of 
September, A. D. 1882, and from the order for said decree and from 
each and every part of said decree and order to the supreme court 
of the Territory of Wyoming; and the said complainants give this 
notice of appeal accordingly. . 
Cheyenne, Wyoming, October 15th, 1882. 
J. ©. BAIRD, 
Solicitor for Complainants. 
J. ©. BAIRD & 
WILLIAM WARE PECK, 


i Counsel for said Complainants. 


(And endorsed on the back as follows :) 


Doc. 1. No.25. First dist. court. In chancery. Joseph C. Spen- 
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cer & Ralph C. Webster vs. Samuel McMaster. Notice of ap- 
20 peal. Filed Oct. 13. 1882. John K. Jetfrev, clerk & reg. in 
chancery. J. C. Baird, solicitor, & J. C. Baird & William 


7 


Ware Peck, of counse!l for sald complainants. 


Upon the filing of the said notice of appeal the following minute 
was made upon the appearance docket of said court In said Cause : 


“Oct. 15, 1882.—Notice of appeal from order & decree sustain- 
ing defendant’s demurrer filed.” ———- ——, 25. 


‘TERRITORY OF WYOMING, | 
County of Larami« . ( _ 

|, John K. Jeffrey, clerk of the district court of the first judicial 
district of W yoming and regist r iti chancery for said court, do 
hereby certify that the above and foregoing, from and including 
page one to and including page twenty-three, is a true and correct 
transcript of all the proceedings had in said court and contains a 
copy of all the pleadings and of all decrees rendered in the cause of 
Joseph C. Spencer and Ralph (’. Webster vs. Samuel McMaster, so 
full and complete as the Suiie Lp pe ars of record and Oll file in said 


court. 


24 Witness my hand and the seal of said court this 23d day 
of Mareh, A. D. 1883. 
[Seal First District Court, Laramie County, Wyoming Territory. ] 
JOHN K. JEFFREY, 
Cl rk ne Regist y° in Cle Y; L sf Dist. Court, Wyo. Ti x 
Costs in district court... ....-- ee S Fe | CS 
Costs of this transcript i ile il ates ey canteens imei 8 85 
Paid by complainants sik ised nti etiam: eee 
LEE IS : o 70 copies. 
l7 7o 


endorsed on the back as follows 
Doc. 2. No. 8S. Supreme court of Wyoming Territory. Joseph 
C. Spencer and Ralph C. Webster vs. Samuel MeMaster. ‘Transcript 
of record. Filed April 10th, 1883. J. W. Bremer, clerk. J. C. 
Baird, solicitor for complainants. 7 oe Baird W W in. Ware Peck, 
of counsel for complainants. 
And thereafter, at the regular January term, 1884, of the 
29 supreme court of Wyoming Territory, the following journal 
entries \amMong others) were entered of record on the journal 
of said court in the cause aforesaid in the words and hgures, LO 
wit: 
January Term, 1884 
JosePH C. Spencer and Ratru C. Wenstrer, Appellants, ) 
Us a No. 5, 
SAMUEL McMaster, Appelle 


LHI ISDAY, January LOth. ISS4. 


This day came the parties hereto, by their attorneys, and an- 
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nounced themselves ready to have this cause heard upon the merits; 
and thereupon, it appearing to the court that the appellants in this 
cause have failed and neglected to prepare and file and have at this 
time not prepared any printed abstract of the record in this cause, 
as required by rule 12 of this court, it is ordered that the appeal in 
this cause be dismissed from the docket of this court, and that this 
order be certified to the district court in and for the first judicial dis- 
trict of this Territory. 
26 January Term, 1884. ; 
JosEPH C. SPENCER and Rarpu C. WEpsTER, Appellants, ) 
US. > No. 8. 
SAMUEL McMaster, Appellee. j 
I’RIDAY, January 11th, 1884. 

Come now the said appellants, by counsel, and file their motion, 
supported by affidavits, to reinstate this case on the docket, which 
motion is thereupon (taken under consideration by the court) filed by 
leave of court; it is now further ordered that the sentence in this 


‘ entry, to wit, “taken under consideration be the court,” be stricken 


from this order. 

And thereupon there was filed in said court in the cause aforesaid 
the following motion and affidavits in the words and figures follow- 
ing, to wii: 

TERRITORY OF WYOMING: 
Supreme Court. 
JosEepH C. SPENCER and Ratpu C. Wesster, Appellants, 
is 


SAMUEL McMaster, Appellee. 


27 Come now the said appellants and, upon the transcript of 


the record of the district court, the order and decree of the 
10th day of January, A. D. 1884, dismissing the appeal, the abstract 
of said transcript, and the briefs of the parties filed in this court in 
the case, and all the other files, entries, and proceedings filed, en- 
tered, and had in this court in the case, and of the affidavits of J. 
©. Baird & Wm. Ware Peck annexed, and the affidavit of A. C. 
Campbell to be filed hereunder, moves the court as follows: 

First. That the appellants be allowed a rehearing of and in the 
matter of said order and decree of dismissal. 

Secondly. That said order and decree of dismissal be vacated and 
held for naught and the ease be reinstated upon the docket of the 
court for a hearing of the appeal therein upon its merits. 

Thirdly. That the appellants have such further or other releif as 
shall be meet in the premises. 

J. C. BAIRD, 
Solicitor for App llants 
J. C. BAIRD anpb 
WILLIAM WARE PECK, 
Of Counsel, 
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28 TERRITORY OF WYOMING, | 
County oft Laramie. } 


J.C. Baird, being duly sworn according to law, on his oath deposes 
and says that he is the same J. C. Baird who appeared as solicitor 
in the supreme court of Wyoming Territory for Joseph C. Spencer 
and Ralph C. Webster, appellants, vs. Samuel McMaster, appellee. 

That during the week & beg Hning on the Slst day of Decem ber, 
A. D. 1883, and ending on January Sth, 1884, W. W. Corlett, Ksq., 
and Samuel Rosendale, Esq., composing the firm of Corlett & Rosen- 
dal , solicitors for the appe liee, each asked afthant for ad COpy of the 
abstract of the record in said case for the purpose of preparing their 
brief, and that said affiant caused a proof copy of said abstract to be 
furnished to said W. W. Corlett, Esq., and that he subsequently ad- 
eeeaae d having received the Sire. 

That ona day before obtaining said said proof copy the said W. W. 
Corlett. lisq ; while in conversation with this afhant as to the ques- 


tion of time in filing said abstract, said, in substance, that it made 


no difference as to the time, so that he, the said ¢ ‘orlett, ob- 
20 tained a copy of said abstract in time to enable him to pre- 
pre his brief, and tl at ine did not subsequently object to said 


affiant that said printed proof copy was not presented to him In 


i 

That Sal athant was prese a in said supreme court on Monday, 
January 7th, 1884, when said case was set down for argument, and 
that the sald Mr Corlett, who Lp} eure d for said appellee, made no 
objection to the setting of said case for argument, nor did he inter- 
pose any objection or motion whatsoever at that time against said 
argument or as to the time of argument 


te 
_ 


That on the day last aforesaid, while the said Mr. Corlett and 
affiant were in conversation together respecting the said abstract, 


athant informed the said Mr. Corlett that the sald abstract was 
printed in connection with the brief of appellants, and that the said 
Mr. Corlett said in substance that that was probably sufficient, and 
that his conversation certainly impressed said affiant with the beleif 
that he, the said Mr. ’ ‘orlett, had no objection to make, either 
3U as to the ‘time or as to the manner of printing said abstract. 
That said affiant was also present in said supreme court on 
the 10th day of January, A. D. 1854, and that the said Mr. Corlett, 
after the case was called up and the argument ordered to proceed, 
arose and stated that he had some objections to make during the 
argument as to said abstract; that in reply to an interrogatory from 
Wm. Ware Peck, Esq., of counsel for said appellants, the said Mr. 
Corlett said that he had not made any objection as to the time of 
filing said abstract and did not make such objection. 


J. C. BAIRD. 


Subscribed and sworn to before me this 11t!: day of January, A. D. 
1884 
| NOTARY PUBLIC SEAL. | A. C. CAMPBELL, 
Notary Public. 
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‘TERRITORY OF WYOMING, 88: 
In the Supreme Court. 


JosEPH C. SPENCER and RAtpu C. Wesster, Appellants, 
Us. 
SAMUEL McMaster, Appellee. 


[, William Ware Peck, being of lawful age and first duly 
ol sworn, deposes and says as follows : | 

I have been counsel in the above-entitled case for the ap- 
pellants since the entry of the appeal therein in this court and am 
now. 

As such I was in this court on the seventh day of January, A. D. 
1884, attending to the call of the docket and the assignment of 
causes for argument, when this case was called by the chief justice ; 
the appeal in it was assigned for hearing and argument to theninth 
day of said January, at 10 o’clock a. m., W. W. Corlett, Esq., solicitor 
and counsel in the cause for the appellee, being present; the cause 
having been so assigned, I asked for an extension of one-half hour 
for argument on the part of the appellants, stating as a reason that 
the case was of a special importance in respect to the claims which 
were in controversy and to the principals which it involved ; that 
the argument in the district court was elaborate on the demurrer, 
and would be more so here; the extension was granted; a like one 

was granted to the appellee, Mr. Corlett either making noobjec- 
o2 tion to the extension to his side or replying that he accepted it; 

under the orders of assignment and extension the case passed 
to the tenth day of said January for the hearing of the appeal; on 
this occasion Mr. Corlett made no objection to the abstract which 
had been prepared on the part of the appellants, or that it had not 
been seasonably filed, or that Rule X 12 or any other rule of the 
court affecting the case had not been complied with by the appel- 
lants, or any objection to the hearing of the appeal upon its merits. 

On the said tenth day of January the case was called for argu- 
ment under that assignment, and I was proceeding to open the ar- 
gument when Mr. Corlett remarked to the court that during his 
argument he should have some objections or observations—I am 
uncertain which of the two terms he used—as to the abstract. Hav- 
ing informed the court that my brief contained a complete abstract, 
and hearing no denial from Mr. Corlett of this statement, I asked 

him if he objected to the abstract because it had not been 
Oo filed within the rule time, to which he replied that he did 

not and had not. Neither when I was a member of this court 
did I know nor since then| have I observed an instance in which 
Rule XII has been complied with as to time, and my impression has 
been and is that in a spirit of mutual accommodation the members 
of the bar have not insisted on its observance as to time, and I ean 
call to mind no instance or impression of an instance prior to this 
case in which the court has enforced the rule as to time. 


WILLIAM WARE PECK. 
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Sworn and subscribed before me tltis 11th day of January, A. D. 
L5d4. 
[ NOTARY PUBLIC SEAL. | A. C. CAMPBELL, 
Notary Public. 


indorsed on the back as f lows : 

In the supreme court. Joseph C. Spencer and Ralph C. Webster, 
ap ” llants, vs. Samuel McMasters, appellee. Motion for rehearing. 
J.C. Bai = solicitor for app'l’s; J 6 Baird & Wm. Ware Peck, of 
pa Filed January llth, 1854. J. W. Bruner, clerk. 


34 TERRITORY OF WYOMING, 88: 
In the Supreme Court. 


JosepH C. Spencer and Ratpu C. Wepstrer, Appellants, 
Us. 


SamuEL McMaster, Appelle-. 


|, A. C. Campbell, being first duly sworn, say that | am a member 
of the bar of Laramie county, said ‘Territory, and a partner of J. 
Baird, lusq., one of the counsel for the appellants in the above-en- 
titled cause; that on or about Jan. 5rd, 1884, I was present at a con- 
versation between Hon. W. W. Corlett, one of the counsel for the 
appellee, and J. C. Baird, of counsel for the appellants, said conver- 
sation being in reference to the above case; Mr. Corlett asked Mr. 
Baird when his abstract would be ready, and Mr. Baird replied that 
Judge Peck was now working at it, and would have it ready in a 
day or so. Mr. Corlett smilingly remarked that the rule of the su- 
preme court, as he remembered it, required the filing of a number of 
coples some time before the meeting of the court, and further added, 
“Are you not behind time now?” ‘To this Mr. Baird replied, 
Perhaps we are somewhat behind time, but, as [ understand, 
the rule is never observed or enforced, and we felt certain you 
would not object should we not observe it, or take any advantage of 
the rule. ‘To this Mr. Corlett replied, Certainly not; and added, “ I 
don’t care when you file. your abstract so I get it in time to make 
my brief from.” Mr. Baird in reply said, “1 will see that you get the 
abstract in time for that.” 

The above is the substance of the of the conversation as I recollect, 
it; said conversation occurred on the sidewalk in front of Post & 
Co.’s bank, on Seventeenth St., Cheyenne, Wyv.; that on the 9th day 
f January, 1884, I called at the office of Mr. Corlett, and while there 
was handed a brief of appellee by F. 5S. Hebbard, Esq., he saying 
that Mr. Corlett had instrueted him to give the counsel for the ap- 
pellee two copies and requested of them two copies of appellants’ brief 
In return. 


* « 
~~ 
- 
~ 


A. C. CAMPBELL. 
Subscribed and sworn to before me this 11th day of January, A. Ds 
1884. 


JOHN ©. BAIRD, 
Notary Public. 
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36 Endorsed on the back as follows: 

Territory of Wyoming. In the supreme court. Joseph C. Spen- 
cer and Ralph C. Webster vs. Samuel McMasters. Affidavit of A. 
©. Campbell on, motion for reinstatement. Filed January 11th, 
1884. J. W. Bruner, clerk. 
ov And on the said 11th day of January, 18584, there was filed 

in said court in the cause aforesaid W. W. Corlett’s affidavit, 
accompanied by a “ proof sheet,” in the words and figures, to wit: 

TERRITORY OF WYOMING, | 

County of Laramie, j 

I, W. W. Corlett, of said county, being first duly sworn, on my 


" ©) « 


oath do depose and say that about ten days before the convening of 


the January’term of the supreme court of said Territory, for the 
year 1884, I applied to the clerk of the supreme court of said Ter- 
ritory for the copies of the printed abstract in the case then pend- 
ing in said court, wherein Joseph C. Spencer and Ralph C. Webster 
were appellants and Samuel McMaster appellee, required to be filed 
by the appellants, and learned that none had been filed. I made 
no examination to ascertain whether such abstracts should have 
been filed before that trme under the rules of the court or not, but 

from mere memory I was under the impression that they 
38 should then have been on file. Short!y after making said 

application to said clerk I applied to J. C. Baird, Esq., one 
of the solicitors for the appellants, for a copy of appellants’ printed 
copy of the abstract; he said to me that under rule six of the dis- 
trict courts it was not necessary in said case to have any abstract of 
the record printed and filed, but that he was having the substance 
of the record printed in the brief for the appellants and he would 
furnish me as soon as possible with a proof-sheet copy of the sub- 
stance of the record, if that would answer my purpose. I told him 
my wish to have a printed copy of the record was to facilitate the 
preperation of the brief for the appellee, and that it would suffice 
to furnish me the printed copy in the formn proposed. As Mr. Baird 
claimed to me that it was not necessary to furnish or file any printed 
copy of an abstract of the record in the case by reason of said rule 
6 of the district court, 1 did not suppose I was receiving from 

him said proof-sheet copy of a part of his brief as a matter 
ou of right, but only as a matter of courtesy, for which I was and 

am duly grateful. I herewith attach the “proof-sheet,” fur- 
nished me by Mr. Baird, of a portion of appellants’ brief, which is 
in the same condition when received, except as to marginal notes 
placed thereon in writing by myself. As this was only a proof- 
sheet, | did not rely upon it wholly, but obtained and used the 
original bill of complaint, and used that and the proof-sheet together 
in preparing the brief of the appellee in said cause. I do not 
pretend to remember all the conversation occurring on the occasion 
ubove named, but I do remember that what is stated above was 
said. 1 also beleive that Mr. Baird did, on that occasion, say to 
me in substance, “ You will make no objection, will you, on account 


* 


ns 
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of the time when I will furnish you the proof-sheet copy ?” 
and I said I would not. In view of what he had previously said 
to me, that it was not necessary in the case to file any printed 

abstract of the record, I did not at the time understand him 
H() to mean anything more than that, as he could not then fur- 
nish said “ proof-sheet,” but would and could furnish it as soon 
as ii was printed, which would be on the following day, I would 
not object to receive it on the following day. It may be that 
the object in putting that question to me was to get me to waive 
some right or priviledge of the appellee, but if such was the purpose 
such purpose had been carefully concealed from me by the previous 
statement that it was not necessary in this case to file any printed 
abstract of the record, from which I inferred it was not the intention 
of the counsel or solicitors for the appellants to file any printed ab- 
stract of the record. I did not then nor do I now agree with Mr. 
Baird in his view of the meaning of said rule 6 of the district courts, 
but I did not express to him any opinion as to that matter. 
[ further depose and say that I never at any time in any 
] form or manner stipulated or agreed with any person repre- 
senting the appellants in said cause in any capacity what- 
ever to waive the application to the case of any of the rules of this 
court or any rule of law, and that nothing ever occurred between 
Mr. Baird and myself from which such a claim can be made, unless 
it is contained in the facts above set forth. The time within which 
the appellants’ printed transcript of the record should have been filed 
had long since expired before I ever had any conversation with any 
solicitor or counsel representing the appellants in this case in re- 
spect to the furnishing or filing a printed transcript of the record in 
this case; and while I do not beleive that Mr. Baird in his conver- 
sation with me had any purpose or intent of obtaining any conces- 
sion or stipulation oragreement from me by which the effect of any 
neglect on the part of appellants in complying with rule 12 of this 
court could be obviated, yet if such was his intent or purpose, and 
if it was not true that he thought no printed transcript of 
12 an abstract of the record by reason of said rule 6 was neces- 
sary, then I was misled, and I ask that the ordinary rule of 
judicial tribunals be applied to this matter, and that no stipulation 
or agreement be considered by this court unless the same is in writ- 
ing or set out in-the records of this court, or at least made in the 
resence of the court. r 
[ further depose and say that when.this case was reached fo. 
hearing the facts then occurring were substantially as follows, as I re 
call them: The hon. chief justice called for the printed abstract in 
the case. Mr. Baird remarked that it would be found in the brief 
of appellants. I then stated that the other side, as I undersiood it, 
claimed that no printed abstract, as required by rule 12 of this court, 
was necessary in this case,and that upon that question I would 
submit some observations to the court when I should come to make 
my argument. The court, however, required that question 
be to be determined first. I submitted a few remarks and Judge 
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Peck submitted a few remarks on the question, after which the 
court dismissed the case. | 
W. W. CORLETT. 
Subscribed and sworn to before me this llth day of January, A. 
D. 1884. 
[Seal of Supreme Court. ] 
J. W. BRUNER, 
Clerk Supreme Court. 


And attached to the foregoing affidavit is the “ proof-sheet” with 
the marginal notes, which proof. sheet is as follows, to wit, on the fol- 


lowing pages: 
44 _ Statement of Case on Appeal. 


JosErH C. SPENCER and me pH C. Wesster, Appellants, 


SAMUEL Mc Ma ASTER, Appellee. 


‘ The following is the entire substance of the stating part of the 
bill: | 
That the orators are and at the hereinafter-mentioned dates were 
citizens of the United States. 

That they are the owners in possession and lawfully entitled to 
the possession, and that ever since some time during the year of 
1877 they and their grantors and predecessors in interest, under and 
through whom the orators claim right and title, have been the owners 
and in possession of those certain placer mining claims or petroleum 
claimssituate on Oil creek, in no formed mining ; distr ict, in the county 

of Laramie, i in said Territory, and more particu- 

No allegation larly described as follows, namely: The north- 
that the land west quarter of the northeast quarterand thesouth- 
contained mines west quarter of the northeast quarterand the west 
or mineral de- half of the northeast quarter of the northeast 
posits. quarter of section twenty-five, township forty-five 

north, of range sixty-two west, in said county, 
said petroleum claims containing twenty acres each, and located and 
known as follows, namely: “The Discovery claim,” “ The No. 1 
east of Discovery claim,” “ The Petroleum ‘Springs claim,” “ The 
No. 1 north of Discovery claim,” “The No. 2 north of Discovery 
claim,’ and “The No. 1 west of Discovery claim,” and more par- 
ticularly described by the annexed diagram “A,” which is attached 
to the bill as a part of it. See copy of diagram in Appeal Book, 
pp. —, for — 

That said locations were made on the public domain of the United 
States, in ful! compliance with the laws thereof and those of the 
Territory, and at the next following dates, namely : “ The Discovery 
claim,” on the fifth day of May, 1880, by Joseph C. Spencer ; “ The 
No. 1 east of Discove ry claim,” on the fifth day of May, 1880, by 
George Burroughs; “ The Petroleum Springs claim,” on the twenty- 
seventh day of April, 1881, by Samuel A. Parker; “ The No.1 north 
of Discovery claim,” on the twenty-eighth day of April, 1881, by 


\ sit * a ee 
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Alexander McDonald ; “The No. 2 north of Dis- 

Kes" See not covery claim,” on the twenty-eighth day of April, 
alleged, where 1881, by John McGinnis; “The No. 1 west of 
discoveries Discovery claim,” on the twenty-eighth day of 
made, & no di- April, 1881, by William Haydon; the said named 
rect allegation. persons and each of them being then citizens of 

the United States, and having* discovered, at the 

dates of said locations, valuable deposits of mineral oil or 

Ld petroleum, and the certificates of said locations were by them 
caused to be duly recorded in the office of the county clerk 

and ex officio register of deeds of said county. | 
That since the said locations of said petroleum 

See no allega- claims on said dates there have been expended 
tion thatexpen- by the orators and their grantors and predecessors 
ditures madeon_ in interest more than one hundred dollars in each 
each claim. year in labor and improvements in the develop- 

ment of said petroleum claims. 

That the defendant claims some right, title, or interest, adverse to 
the orators, in or to said petroleum claims by virtue of pretended 
locations of placer mining claims, known, according to the survey 
thereof, as lot No. 37, for which the defendant, on the thirtieth day 
of December, 1881, applied to the United States land office at Chey- 
enne, In said Territory, fora patent from the United States, and 
wrongfully included in the application said petroleum claims, the 
property of the orators. 

That the defendant’s said claim in and tothe said petroleum claims 
is without foundation in law or equity as against the orators, and 
that the defendant has no estate, right, title, or interest in or to said 
petroleum claims or any part or portion thereof. 

That on the twenty-fourth day of February, 1882, and within 
sixty days of the first day of publication of the defendant's notice of 
application for a patent, the orators duly filed in said United States 
land office adverse claims to the abovs described placer or petroleum 
claims, as wrongfully included by the defendant in said application 
for a patent, and which are fully shown upon said diagram 

That.this action is brought in support of said adverse claims, and 
within the time prescribed by law, in order to determine the ques- 
tion of the right of possessio1 to the land, or claims herein in con- 
troversy, and in order to determine the interest claimed by the 
defendant. | 

That the defendant claiming to own the said petroleum claims, 
and persisting in his said application for a patent therefor—though 
the orators are the owners 1n possession and entitled to the possess- 


ion of said petroleum claims claimed DY the defendant, and the 
defendant having no right or title thereto, or interest therein—said 
acts and claims of the defendant cast a cloud upon the right, title, 
and interest of the orator in and to said petroleum claims; and 


} 
‘ 


greatly interfere with and embarrass the orators in their disposition 


and quiet enjoy:nent of said place r oO] petroleum claims 


Hlavi 
3—142 
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Upon these facts the bill prays in the following words: 


First. That it may be by this court adjudged and decreed that 
the said complainants are the owners of and entitled to the possess- 
ion of said placer or petroleum claims, above described, and the 
whole thereof as against said defendant; and that the right of pos- 
session of said described petroleum claims be adjudged to be said 
complainants. 

Second. That said defendant be decreed and declared to have no 
estate, right, title, or interest or claim thereto ; and that he be enjoined 
from further asserting or claiming any estate, right, title, or interest in 
or to the said described claims adverse to complainants, nor to any 
part or portion thereof; and that complainants have such other or 
further relief as the nature of the case may require, and as may be 
just and proper, and recover from defendant their costs in this action. 

Third. That a writ of subpcena may issue out of this court, 
directed to the said defendant, Samuel McMaster, and commanding 
him to be and appear before this court, to be holden in and for the 
county of Laramieas aforesaid, on a day and under a penalty therein 
snécified, and then and there full, true, direct, and perfect answer 

make to all and singular the premises, and further, to stand 
AG to, perform, and abide such further order, direction, and de- 

cree therein as to this court shall seem meet. Appeal book, 
pp. —, for —. 


The verification of the bill is in the following words : 


TERRITORY OF WYOMING, | me 
County of Laramie, ing 


On this twentieth day of March, A. D. 1882, personally appeared 
before me J. C. Baird, who, being duly sworn according to law, upon 
lis oath deposes and says that he is the solicitor for the above-named 
complainants ; that the said complainants are non-residents of the 
county aforesaid; that deponent has read the above bill subscribed 
by him, and knows the contents thereof, and that the same is true 
of his own knowledge, except as to the matters which are therein 
stated to be on information and belief, and as to those matters that 
he believes them to be true. 


J. C. BAIRD. 


Subscribed and sworn to before me on this twentieth day of March, 
A. D. 1882; and said affiant made oath that he is the solicitor for 
the above-named complainants; that said complainants are non- 
residents of tle county aforesaid; that the deponent has read the 
above bill subscribed by him, and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the matters 
which are therein stated to be upon information and belief, and as 
to those matters that he believes them to be true. 

[ SEAL. | C. N. POTTER, 
Notary Public. 
Appeal book, pp. — for —. 
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On the twentieth day of March, 1882, the bill was filed by the 
orators in the othee of the ele rk agers officio register in ehaneery |} 
the district court of the first judicial district of the Territory. | 

The defendant filed to the bill a demurrer, which alleged as fol- 
lows: 


That the defendant, by protestation, not confessing or acknowledg 
ing all or any of the matters and things in the said bill of comp laint 
to be true in fact, manner, ana form as the same are therein and 


thereby set forth and alleged, demur thereto, and for cause of 
murrer showed : 
l’irst. That the said complainants have noe by their said bill 
made such ai Cuse as ¢ ntitles the 1} in a court of equity LO any re lief 
from or against this defendant touching the matters contained in 
the said bill Or any of such matters 
Secondly. That all and every of the matters in the said complain- 
’ bill mentioned and complained of are matters which may be 
tried and determined at law, and with respect to which the said 
complainants are not entitled to any relief from a court of equity. 
Thirdly. That the said bill of complaint is not verified as required 
by law, in this, to wit, that the said cys of complaint is not verifis 
by the complainants or either of ther nd that it is not shown that 
nants or either « f then were a bse net from the county 1) 
which this action is brought at the time such verification wa 
tempted to be made; that the verification to said bill of complaint 
loes not show that all the facts in the said bill of complaint set 
forth, nor that any of such facts are within the personal knowledge 
of the solicitor by whom the same ts verified or attempted so to be 
Upon these alleged causes of demurrer the demurred prayed 
the usual form for judgment. Appeal book, pp. —, for — 


, 


“a 
Lil@ COMDIAL 


= 


L7 Upon the bill and demurrer the district court, on the four 
teenth day of September, 1882, entered a decree for the d 
mate | dismissing the bill with costs Appeal book, pp. — for —, 
, * : } } ’ * 
irom Ich deeree the orators appeal | to this court Appeal book, 
p>}. — for —, : 
Endorsed on the back as follows: No. 8. Joseph C. Spencer and 
Ralph C. Webster, appellants, vs. Samuel McMaster, appellee. Affi- 


? 

| ms 
davit on motion to reinstate cause WwW for r hearing. I ried January 
lith, 1884. J. W. Bruner, clerk. Corlett & Rosendale, sol’s for 


LS And thereafter, during the said January term, 1854, of the 
supreme court of Wyoming Territory, the following journal 
entries were entered of record in the journal of said court in the 


cause aforesaid. under their respective dates, to wit: 


20) JOS. C. SPENCER ET AL. VS. SAMUEL MCMASTER. 


January ‘Term, 1854. 


JoserH C. Spencer and RAtpw C. WepsTer, Appellants, ) 
U8. -No. 8. 
SAMUEL McMaster, Appellee. 


sure RSDAY. January 17th. LSS4. 


This day is the motion of said appellants, supported by affidavits, 
heard, to reinstate this Case Upol the docket LO be heard Ol) its 
merits, whereupon the same is now taken under consideration by 
the court. 

January ‘Term, 1884. 
JosEPH C. SPENCER and RaALtreu C. WEBSTER, Appellants, ) 
US No. 8. 
SAMUEL McMaster, Appellee. 


SaturDAY. March Sth. 1884. 


eS The motion filed in this case on the llth day of January, 

D. 1884, and which was argued on the 17th of January, A. 
1). 1SS4, to vacate the order of January lOth, 1S84, and to hear the 
case on its merits, having been fully considered by the court, is, for 
reasons stated in “‘welting and filed with tne papers, overruled and 
denied, and it is ordered that the decree of the court of original 
jurisdiction, entered oy tember 14, 1882, be, and the same is, in all 
respects affirmed ; whereupon both ert being present by counsel 
the ap ypellants filed their motion & notice of ap 8 to the Supreme 
Court of the United States, from the is of Ja huary 10th, A. D. 
1884, as well as this decree, which said appeal is aaa d, the affida- 
vits of J. C. Baird and Joseph C. Spencer showing tue amount in 
controversy to be In excess of one thousand dollars and the counsel 
for the appellee desiring no supersedeas, it is ordered that a bond 
for costs only be required, and that said bond with good security, 
is a condition pre cedent of ap pe al, be taken and approved before one 


of the judges of this court in the sum — two hundred and 
oO fifty dollars, conditioned according to law, said bond to be 


given within ninety days and fil 
court. 


d with the clerk of this 


And on said 8th day of March, A. D. 1854, there was filed in said 
court in the cause aforesaid the opinion of the court, in the words 
and figures following, to wit: 


JOSEPH C. SPENCER and RAtrpu C. WEBSTER 
Us. 


SAMUEL McMASTER. 


On the 10th day of January, A. D. 1884, at this term of the Oours, 
as the court was proceeding to hear this case Upon its merits, the 
fact was made to appear that no ab traet of the case ner required by 
rule 12 of this court had been printed. Rule 12 res No Cause 
will hereafter be heard by this court until the found aon or plaintiff 
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‘1 error shall deliver to the clerk of the cour fourteen printed coples 
of an abstract of so much of the record as is necessary, WC. 
51 Thereupon, after consideration, the eourt ordered this cause 
dismissed from the docket because of the failure of the 
counsel for the appellants to comply with rule 12 of this court. On 
January 11th, 1884, the appellants by counsel fled a motion to re- 
instute the cnuse, and supported it by the aflidavits of a. C. Baird, 
A. W. Campbell, and William W. Peck, and the appellee by counsel 
filed a counter affidavit that of W. W. Corlett, and the application 
for reinstatement and rehearing has heen argued. The appellants 
undertake to excuse their failure to file the printed abstract as re- 
quired by rule 12, on two crounds : first, that one of the counsel 
supposed no abstract necessary under rule six, which provides that 
where actions are dismissed in the district court by reason of a 
demurrer to plaintiffs petition being stained it shall be sufficient 
to carry the case UP by filing 4 certified copy of the record with the 
proofs. 

A law proceeding is begun by a petition, a chancery action by a 
hill of complaint; 80, of course, that rule has nothing to do 

o2 with dispensing with the abstract In a ehancery case. 
Another excuse offered by counsel for appellants is that 
eounsel for appellants and appellee had an understanding or agree: 
ment which was to dispense with the necessity of an abstract, and 
yet counsel for appellants while seeking to excllse themselves for the 
lack of an abstract in their brief as presented refer to an appeal- 
hook (it was all appeal or error hook by fore the abstract wis si bsti- 


tuted by the rule) five times in print, and then erase it with their 
pen, and in writing put on their brief in these places where the 
woras appeal hook *” occur <= recora 
NO appeal book was printed separately from the briels. The 
answer to the excuse that the appellants and the appellee had an 
understanding or agreement which was to dispense with the neces- 
ity of a printed abstract is threefold . 
First. To use the words of Mr. Justice Blair, who participated in 
the conference 11 this cause and has left with the other judges 
Do his views in writing, © the court cannot recognize any agree- 
ment made by copnsel to change the rule of court, and in no 
ease will any agreement of counsel be recognized 1n this court eXx- 
cept upon a stipulation 1n writing.” Again, says Mr. Justice Blair, 
to grant this motion the court would have to stultify itself and re- 
verse its decision in Bresnahan and Hallack, rendered at the last 


term of this court, wherein the court say, Mr. Justice Parks deliver- 
ing the opinion ; 

in this case the defendant in error Gled his motion to dismiss the 
writ of error and supported it by a yumber of points, arguments, 
and authorities. The third point made and insisted on is that the 
plaintiff in error did not file with the clerk of this court printed 
abstracts of the record at the time in the manner and in the form 
required by law. The statute ol this Territory provides that the 
rules of practice of this court shall be as binding upon the several 
courts and the parties practising and having business therein as 


he 
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though the same were enactments of the legislative authority 
O4 of this Territory. One of the rules of this court requires 
“that the plaintiff in error shall deliver to the clerk 14 
printed copies of an abstract of so much of the record as is hecessary 
for a full understanding of all the questions presented to this court 
for decision,” and “if the defendant in error shall deem the ab- 
stract of the appellant or plaintiff in error imperfect he may, within 
twenty days after the delivery of said copies to the clerk, deliver to 
the latter 14 printed copies of such further or additional abstracts as 
he shall deem necessary toa full understanding of the questions 
presented to this court for decision. 
The abstract, here made imperative, is not a transcript, which is 
a full copy of the record, but an epitome, abridgement, or compen- 


dium, in'which is condensed tle substance of the record, so as to 


enable the court, in language of a learned judge, to extract the con- 
troversy in the case from the mass of matter unconnected with it 
without performing hours of labor which ought to have been done 
by the counsel for an appellant, under the rule which is so rea- 

sonable in itself, and so necessary and, indeed, indispensable 
DO to the progress of the court in the discharge of its duty.” 


The supreme courts of Indiana, Illinois, Missouri, California, and 
other States often dismiss cases for similar violations of their rules. 
In the Buckley cases, in 60 IIL, the court say, among other things, 
‘“ Appellant in each case has failed to prepare and file an abstract of 
the record, but there has been filed in each ease a printed index to 
the transcript. We presume the attorney was aware of the rules of 
the court and has intentionally disregarded them. As the eases 
have not been prepared as required by the rule we decline to con- 
sider them, and aflirm the judgments;” and so we should be 
obliged to dispose of this case had it not beer continued with the 
express understanding that it should be heard and decided upon its 
merits. 

Counsel for appellants were very earnest in their arguments that 
a liberal rule should be applied to this matter, and that a reinstate- 

ment might be had and they be allowed to print an abstract. 
56 This cause was disposed of in the district court on the 14th 

day of September, 1882. Notice of zppeal was not filed until 
the 13th of October, 1882. the last day it could have been filed, 
and the printed briefs were not presented until after this term be- 
gun. To do what counsel wished would be to grant them a further 
postponement in the face of the fact that they have not complied 
with the rule as to printed abstracts, that rule prescribing the time 
within which tbey are to be printed to be within seven months 
after filing the notice of appeal. ‘To sanction a practice so loose as 
is urged in this cause cannot be done consistently with equity or 
justice. The motion to reinstate is unanimously denied. 

The decree of the court of originai jurisdiction must be enforced. 

Endorsed on the back as follows: Doc.2. No.8. Spencer & Web- 


ster vs. McMaster. Opinion by the court by Sener, C. J: Filed 
M’ch 8th, 1884. J. W. Bruner, clerk. 
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C. SPENCER 


JOS. 


o7 And thereupon on said 8th day of March, A. D. 1884, there 
was filed in said court in the cause aforesaid the following 
notion for appeal in the words and figures, to wit: 


Territory of Wyoming Supreme Court. January Term, A. D. 1884. 


Joseru C. Spencer and Rarru C. Wesster, Appellants. 
ps. 
SAMUEL McMaster, Appellee. 
i App llants in the above-entitled case MOVe before said court, 
now in session. for the allowance of an appr al to the Supreme Court 
ited States of America from the decree of the said supreme 


— 
paeneeas 


court of Wyoming, rendered at said term, and on the 10th day of 


January, A. D. 1884, dismissing the appeal taken in the cause from 

the district court of the first judy lal district of the Territory to the 

upreme court of the Territory, and from every part of said decree; 
so ior the al oOowahce of an cl} pe al [ 

Os the Unite a states of America from the in ‘ee of sal d supre ne 
court of the Territory rendered at said term and on the 11th 

day of January, A. D. 1884, denying the motion filed in said cause 


Dy hh cLpoEM wey Ol} the —_ day of said January for the Vi icatin Yr Ot 
said first-mentioned decree reinstating the appeal and hearing it 
upon its merits, and from every part of the decree denying said mo- 
tion 


C. BAIRD, 
heitor tor Appe liants. 


indorsed on the back as follows: No.8. Insupremecourt. Spen- 
cer & Webster vs. McMaster. Motion for appeal. J. ©. Baird, solic- 
tor for appellants. Filed M’ech 8th, 1884. J. W. Bruner, clerk. J. 
C. Baird, sol. for app’l’t. Wm. Ware Peck, of counsel. 


Al cd on said Sth day « f M; ire hh. SO+4. there was filed in said 
yt court in the ea ween cae the Seamed affidavits of amount 
nntroversy in the words and figures, to wit: 


A thdawil of Value of Prop rly n f ontroversy. 
TERRITORY CF WYOMING, 88: 
In the Suprem (court 


Josern C. SPENCER & RALPH C. Wepster, Appellants, 


SAMUEL Me hoe rer, Appellee. 


TERRITORY OF WYOMING. | 
{ 'y) nty Ol Laramie, i 


Joseph C. Spencer, being duly sworn according to law, on his oath 
depos s and says he is a eitizen of the United states, above the age 


of twenty-one years; that he is one of the parties of the appellants 


in tlie above-entitled CAUSE > that the value of the property in cCOon- 
troversy herein was, at the beginning of the said action, has con- 


0 = Supreme Court of 


SE ate 


sae: elma elated 
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tinued so to be, and is now, in excess of one thousand dollars; that 
the said affiant is well acquainted with the said property, 
60 having worked upon it for several years last past, and testifies 


understandingly herein, and that the value of the said prop- 
] 


erty really exceeds the SUT of LWO thousand dollars. 
JOSEPH C. SPENCER. 


Subscribed and sworn to before me this 26th day of February, A. 
D. 1884. 
[Seal of John C. Baird, Notary Public, Laramie Co., Wyoming. ] 
JOHN C. BAIRD, 
Notary Public 


Endorsed on the bas k as follows: 


No. 8. Territory of Wyoming. In the supreme court. Joseph 
U. spencer, Ralph 6. Webster, cLp pe llants, . Lmuel MeMaste Pr, ap- 
pellee. Affidavit of amount in controversy. Tiled March Sth, 1884. 
J. W. Bruner, clerk. J. C. Baird, solicitor for appellants, & Wm 
Ware Peck, of counsel. 


TERRITORY OF WYOMING, 88: 
In the Supreme Court 


61 JosepH C. Spencer & Ratpu C. Wepster, Appellants, 
Us. 


SAMUEL McMaster, Appellee. 


J.C. Baird, being duly sworn according to law, on his oath de- 
poses and says that he is a citizen of the United States, above the 
age of twenty-one years; that he is the solicitor for said appeilants, 
and as such solicitor brought the said action ; that he has long been 
familiar with the above action and value of the lands or placer 
claims involved in this action; that in his judgment the amount 
in controversy herein was at the beginning of this action, has con- 
tinued so to be, and is now in excess of the sum of one thousand 
dollars, exclusive of costs. By the amount in controversy herein, 
exclusive of costs, 1 mean the value of the lands or placer claims set 
up by and claimed by the said appellants in their bill of complaint 
herein, and concerning which they brought their action originally. 


J. ©. BAIRD. 


Subscribed and sworn to before me this 8th day of March, A. D. 
1884. 
[Seal Supreme Court. ] 
, J. V. BRUNER, 
Clerk Supreme Court, Wyoming lerritory. 


62 Endorsed on the back as followg: No.8. Insupreme court. 

Spencer & Webster vs. McMaster. Affidavit of amount in 
controversy. Filed Mareh 8ih, 1884. J. W. Bruner, clerk. J. ©. 
Baird, solicitor app’'l’ts. Wm. Ware Peck, of counsel. 
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And thereafter. on June 5th, A. D. 1 


court in the cause aforesaid il bon | In bo 


TERRITORY OF WYOMING, 88 


in the Supreme ¢ 


| there was filed in said 
e words and figures, to wit: 


= Pon 


Joseryu C. SpENcER & RAtpu C. WEBSTER, Appellants, 


CdavISI 


SAMUEL McMASTER, 
Bond for ( nals (iii 


Know all men by these presents th 


\iceMaster in 


s+ > , ' 7 , | 
te) HILV doliars, Good and laWTUL Nn 
, 


, , 
bound unto Samuel 


, 
ty »<} ; .¥ t, : os >. 
Lin rica, to Di paid LO the sr! Siiwuou 


executors, administrators, and assigns 


’ aa a 
‘ bicitit | do 3) ] | PIVS@Cii, tl) 
; j : 
1 { rv of them Irmhniyvy voV t 
ion 14 . 4 ’ } i ti | 
| With m Seni and ited th 
' , 
f | ta) QO} rine nove Ooo] WALIO 
s in the case of Joseph C. Sp 
ilits 4 ISt Sal i \icMaste ly 
ie Ts ory of Wyoming, have app 


ferritory of Wyon 


e court of the Territorv: 


AAPDPECLTICR., 
; 


1 L. Isaac Bergman, of the 
ing, am held and firmly 
sum of two hundred & 
of the United States of 
\ieMaster, his heirs, 
which payment, well and 
ieirs, executors, and assigns, 
se presents. 
| day of June, A. D. 1884. 
S ich) that whereas the 


encer & Ralph C. Webster, 


lee. in the supreme court 
led trom the certain di cree 
f Wyoming to the Supreme 


Court ol thie nited Slates, which Sil a deere eC Was rendered Wn said 


Ll uary, SO i. term of said 


» Set 
appeal to etiect. and i] they rhik te 
. » *, | . ' tl 
64 and if they shall answer all cost 


' et ' : ey ’ _— } : = 
snould thev fail therein, then this MOLI 


i witness whereol nuve bie reunto Se 
and year tirst a foresaid. 


ISA. 


’ 


'* ’ ‘ ’ . . 
signed, seaied, al id delivered in pres 


SUMNER JOHNSON. 


| hereby approve the above bond. 
June 3rd, 1884. 


! Nii rote dustice ot th, Supre fide f 


Kndorsed on the back as follows: 
Doc. 2. No. 8 In the supreme cou 
{ 


Jos phi u. Sp ncer and Ralph ©. Websti 
r 


M asier, cL pope Ll c Bond lO COSLS Oh AD 


lor app [ts. Wim. Ware Peek, of counsel 


W. Bruner. clerk 


bv the said supreme court 
: 


if the said appellants s 


of no effect. or else to remain and be in fi 


the Territory of Wvyo- 
court | 

all prosecute their said 
» make their said plea food, 
from said appeal, 
ation to be void and 
ill force and virtue in law. 
t my hand and seal the day 


\C BERGMAN. 


[SEAL. | 


nce re 


JACOS B. BLAIR. 


ourt of I yoming Ti yritory. 


rt, Territory of Wyoming. 
ff chp OPM llants, vs. Samuel Me- 
py al J. . Baird, solicitor 


Filed June Sth. 1884. J. 
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65 And thereafter, to wit, on July S0th. A. D. 1884, there was 
filed in court in the cause aforesaid a citation and acknowl 


“7 yf 
4 


~ . . » ’ 
edgement of service in the words and figures following, to w 


By the Hon. John W. Lacey, chief justice of the supreme court of the 
— ’ . . " "1 P . 
lerritory of Wyoming, to Samuel McMaster : 
Whereas Joseph C. Spencer and Ralph C. Webster have lately 
appealed to the Supreme Court of th United States from a decree 
? ° ’ j " reo 
lately rendered 1 the SU pre me Court ¢ \ 
made in favor of you. the said Samuel McMaster, and have filed the 
security required by law, you are therefore hereby cited to appeat 
before the said Supreme Court of the United States, at the city of 
Washington, District of Columbia, on the 15th day of October next 
to do and receive what may appertain to justice to be done | | 
premises. 
66 Given under my hand,at the citv of Cheyenne, in the Ter- 
ritoryv of Wyoming, the 29th da ] July, A. |). Oli thou and 
eight hundred and eighty-four 


Service of the above by copv acknowledged this 2Uth dav ol July, 
LSS4. 


Solicitor tive Niidé¢ Saniuel Mi Master ae ya f 


Endorsed Ol} the back iis follows: 

ln supreme court. Joseph C. Spencer & Ralph C. Webster, ap 
pellants, vs. Samuel McMaster, appellee. Citation ai led 
ment of service. Filed July 30th, 1884. J. W. Bruner, clerk 
supreme court. 


— 
~ 
- 
one 
“ 
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I,J. W. Bruner, clerk of the supreme court of the said Ter- 
ritory, do hereby certify that the above and for rons pages contain 
ral full, true, and correct COpy of the transcript of record, motion and 
afidavits for rehearing, affidavit on motion to reinstate cause fot 
rehearing, journal entries, opinion by the court, motion for appeal, 
affidavits of amount in controve rsy, bond for costs on cL Ppp al and 


citation In the Case entitled Jose ph (. Spencer and Ralph ( Web- 
ster, appellants, vs. Samuel McMaster, appelle ©, SO full and entire as 


the same remains on file and of record in the clerk’s oftice of said 
supreme court. 

In testimony whereof I have hereunto set my hand and at 
the seal of sald supreme court, al Chey hnhe city, this first day ol 
August, A. D. 1884. | | 7 

[Seal Territory of Wyoming Supreme Court. ] 

J. W. BRUNER. 


’ — “a: . ‘ ; ’ ' 
( ler] Ss? pete fide (our V\ YOUNG Ti rr7o7 ij 


Costs of this transeript, S24 50. 


— Hg TTT TTL ail 
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6S TERRITORY OF WYOMING, 88: 

|, John W. Lacey, chief justice of ‘the supreme court of Wyoming 
Territory, do hereby certify that J. W. Bruner, whose name is sub- 
ecribed to the foregoing certificate, now is and was at the time of 
signing and sealing the Sane thre el rk of said Supreme court and 


and the keeper of the records and seal thereof, and that said clerk 


ee nt 


was duly appointed and qualified to office as such clerk, and that 
full faith and eredit are and of right ought to be given to all of his 
official acts as such clerk in all courts of record in the United States 


} t 


nad Cis twit rc. that his said certificate 1s iT) due form of law, and 
that his sivnature thereto subseribed is genuine. 
Given under my hand this Ist day of August, A. D. 1884. 
JOHN W. LACEY. 
Chief Justice of the Supr me Court of Wyoming Territory 

G9 EXHIBIT A. 

Niats fiie ni or { vy sf fii Appeal, 
TERRITORY OF WYOMING, 88: 


JosepH C. Spencer and RAutpn C. Wesster, Appellants, 
Us 


SAMUEL McMaster, Appellee. 


ds 


) the Supreme Court 


The following is the entire substance of the stating part of the 


That the orators are and at the hereinafter-mentioned dates were 
citizens of the United States. 
That they are the owners in possession and lawfully entitled to 
‘ possession, and that ever since some time during the year of 
1S77 they and their grantors and predecessors in. interest, under 
and through whom the orators claim right and title, have been the 
owners and in possession of those certain placer mining 
70 claims or petroleum claims situate on Oil creek, in no formed 
mining district, in the county of | iramile, In said ‘Territory ; 
and more. particularly described as follows, namely: The northwest 
quarter ol the northeast quarter and the southwest quarter of the 
northeast quarter and the west half of the northeast quarter of the 
northeast quarter of section twenty-five, township forty-five north, 
of range sixty-two west, in said county ; said petroleum claims con- 
taining twenty acres each, and located and known as follows, namely : 
“The Discovery claim,” “The No. 1 east of Discovery claim,” “The 
Petroleum Springs claim,” “The No. 1 north of Discovery claim,” 
“The No. 2 north of Discovery claim,” and “The No. 1 west of 
Discovery claim ;” and more particularly described by the annexed 
diagram “A,” which is attached to the bill as a part of it. See copy 
of diagram In record, folio 9. 
That said locations were made on the public domain of the United 
States in full compliance with the laws thereof and those of the 
Territory, and at the next following dates, namely: “The Discovery 
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claim” on the fifth day of May, 1880, by Joseph C. Spencer ; “The 
No. ] east o| Discovel I’) claim on the fift 1 day ol VMiuy. ISSO. by 


' ) rT Peat cortisone —_ sleanany? ' hy ' y 
George Burrough; “The Petroleum Springs claim” on the twenty- 
| 


seventh day of April, 155] D4 Samuel A. Parker: “The No. ] “hen 
ol Discov ry elaim” on the Lwelly da yf April, SSI, 

Alexander McDonald: “The No. 2 north of Discovery claim on 
the twenty-eighth day of April, 1881, by John MeGinniss; “'The No. 


] West ot Discovers claim” Ol) thie LWelLbLV-¢ rhith day ol A rit. ISS]. 


ew . a , 7 apie se 
° siivs« 4 4 a. 4 cy : > asi 3 gy? * ‘) *)a*F 5 if 
by William avdon: the said named perso! and each of them 
e . 


i 
; - ++ " ’ ‘| |) ‘ ‘ 7 ‘ ‘ ; ae . ] ‘ | ‘ 
being then citizens of the United States, and having discovered at 
+ 
; ; : . } } 

the dates ol SAIG I[OCALIONS Valuand Geposits OF milnerat oll or 
_ —— . ' 7, | iii | | ? 1 7. ,° buar OT " 
i petroit Lilli, ana Lilé LC iuiii' cc f . i | cyiis yt it ,Fy Liit’titi 
, 4 , 47 i. r 1 a ’ . 
cuused to be quiy Frecoraed ti Lie COL Lie COUDLY Cierk 

and éx officio register OF Geeds oT s§ ae 


rt . * 5 a2 j ? : id ’ 33%) > ’ 

hat Since the Said POCALIOIS Of} = i pr POICUTTI “iiiis Uti said 
dates there have been ex penaed by the orators and the OTrTantors 
and predecessors ee interest more than at WnNared dollars iT) each 

‘or : 

year 1h labor and Lm prove ments mn tt) f Ve] pred at nt o| salad petLro 
leunr claims. 

ree } . } j Ss hf j ‘ ‘ - ; - j 

Chat the defendant Cialins Some rig ic, O} LCTeSI Kiverse to 


} } on } 
the orators In or to said petroleum Clalms by virlue OF pretended 10- 
tian lan ensener al bee io ws 
CALLIONS OI Piacel Willihy ¢ il ~ IN wi i = O Ltt SUTYVCy 
. >= , a ’ , + ’ 
thereof, as lot No. 37, for which the defend yn the thirtieth day 
\ 


December, 1881, applied to the United States land office at Chi 
enne, in said Territory, for a patent from the United States, and 
wrongfully included in tl 
property of the orators. 
That the defendant's said claim nn and LO the said petroiceum 


Sa , 3 isi — 
ication said petroieuln claims, the 


— 
~- 
~— 
ao 
ad 


claims Is without foundation in law or equity as against the orators, 
and that the defendant has no estate, right, title, or interest in or to 
sald petroleum claims or any part or portion thereof. 

That on the twenty-fourth day of February, 1882, and within sixty 
days of the first hes * publication of the defendant’s notice of ap- 
plication for a patent, the orators duly iled in said United States 
land office adverse claims to the above- 1| 
claims as wrongfully included by the defendant in said application 
lor a patent, and which are fully shown upon said diagram. 

That this action is brought in support of said adverse ¢lai 
within the time prescribed by law, in order to determine the ques- 
tion of the right of p ssession to the land or claims herein in con 
troversy, and in order to determine the interest claimed by the de- 
fendant. 

That the defendant claiming to own the said petroleum 
claims, and persisting in his said er n for a patent 
therefor, though the orators are the owners i | poss ssion and 
entitled Lo the possession of sald petrol utn a cla Lite di by the 
defendant, and the defendant having no right or tit 
terest therein, said acts and claims of the defendant cast a cloud 
upon the right, title, and interest of the orators in and to said petro- 
leum claim, and greatly interfere with and embarrass tie orators In 
their disposition and quiet enjoyment of said placer or petroleum 
Cial ls, 


rm . 
(2 


e thereto or 1n- 


zr 
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Upon these facts the bill prays in the following words : 
lirst. ‘That it may be by this court adjuda d and decreed that the 
sad complainants are the owners of and entitled to the POSSeSSIOL 


O} said pI icer or petroleum claims above deseribed and the whole 
thar reort as against suid defendant, ana that the right of possession 
FP eaid dacertil } trol shea he sadindced be said , P 
Ol lidd deseriped petroleum ciaims e adjudged to ve sald com 


Second. That said defendant be decreed and declared to have ro 
estate, right, title. or interest or claim thereto, and that he be enjoined 
from further asserting or claiming any estate, right, title, or interest 
in or to the said deseribed claims adverse to complainants, nor to 


any part or portion thereof, and that comp! iinants have such other 


r furtl cr Ft lief ius the nature of the Case nay require and iis may 
be just and proper, and recover from defendant their costs in this 


Third. That a writ of subpeena may issue out of this court, directed 
the said defendant, Samuel MeMaster, and commanding him to 
be and appear before this court, to be holden in and for the COUDLY 


: : | : ~Aie ter : 
of Laramie as aforesaid, on a day and under a penalty therein speci- 


at d. ‘ na then and thre re full, true, direct fil cd pertect answer make 
to all and singular the premises, ati J further, to stund to, per- 
oy j | ' > . ' . . fy . | » bs " 
io iorm, and abide such furthe oraer, alrecvlon, and decree 
t | Cre in as lo this court shall seem) meet. Record, folios 6 to fi 
The verification of the bill isin the follow! ig words: 


TERRITORY OF WYOMING, | 
( nti yf Laramie. } 
On this twe ntieth day of March, A. 1). ISS, personally appeared 
before me J.C. Baird, who, being duly sworn according to law, upon his 


Ss . 


oath de poses and says that he is the solicitor for the above-named com- 
plainants; that said complainants are non-residents of the county 
afore said: that at ponent has read the ab ve bill subseribed by him 


and knows the contents thereof. and that the same.is true of his own 


knowl log except as to the matters which ar therein stated to ve 
on Information and belief. and as to those matters that he believes 


’ 


them to be true. 


J. C. BAIRD. 


Subseribed and sworn to before me on this twentieth day of March, 
A. |). 1SS2Z: that said athant made oath that he is the solicitor for 
the above named complainants ; that sald complainants are hoti- 
residents of the county aforesaid: that the dé ponent has read the 
contents thereof, and 


’ 


above bill subscribed by him and knows tli 
that the same is true of his own knowledge, except as to the matters 
which ure there in stated LO be Upon informatio! till} belief, and ils 
to those matters he believes them to be true. 
| SEAL. | C. N. POTTER, 
Notary Publie 

Record, pp. 1 @& 8. 

On the twentieth day of March, 1882, the bill was filed by the ora- 
tors in the office of the clerk and ex officio register In chancery ot 
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the district court of the first judicial district of the Territory. 
74 The defendant filed to the bill a demurrer, which alleged 
as follows: 

That the defendant, by protestation, not contessing 
edging all or any of the matters and things in the said 
plaint to be true in fact, manner, and form as the same are therein 
and thereby set forth and alleged, demurred thi revo, and for cause 
of demurrer showed : 

First. That the said complainants have not by their said bill 
made such a case as entitles them in a court of equity to any relief 
from or against, this defendant touching the matters contained in the 
said bill or any of such matters. 

Secondly. That all and every of the matters in the said complain- 
ants’ bill mentioned and complained of are matters which may be 
tried and determined at law, and with respect to which the said com- 
plainants are not entitled Lo any reli f from a court of equity. 

Thirdly. That the sald bill of complaint is how ve rified as re quire d 
by law, in this, LO wit: Thal the sald bil] of complaint Is not verified 
by the complainants or either of them, and thatit is not shown that 
the complainants or either of them were absent from the county in 
which this action is brought at the time such verification was at- 
tempted to be made; that the verification to said bil] of complaint 
does not show that all the facts in the said bill of complaint set 
forth nor that any of such facts are within the personal knowl- 
edge of the solicitor by whom the same is verified or attempted so 
to be. 

Upon these allege d causes of demurrer the dé murrer prays d in 
the usual form for judg ment. 

Record, folios 14, 15, & 16. 


Upon the bill and demurrer the district court, on the four- 
10 teenth day of September, 1882, entered a decree for the de- 
fendant dismissing the bill. with COSLS (record. pp 91 9) 
from which decree the orators appealed to this court. Record, folios 
22 WN 2d. 
76 Points. 
First. 


The third ground of the demurrer is not well taken. <A defect of 


verification can be reached only by motion to strike from the files 
A demurrer reaches only objects of substance and a defect of power 
in stating substance. 


secon: 1] £ 


As to the first and second grounds of demurrer, the specifications 
are of the same grounds differently stated. A case which secures 
relief in equity comes within the jurisdiction of equity to grant re- 
lief; a case which does not secure relief in equity does not come 
within the jurisdiction of equity to grant relief. Thus the specifica- 
tions in effect say the complainants have made a case that entitles 
them to relief, but at law, not in equity. 


= 


oe 
“4 
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First. Cloud upon real estate title is a subject of original equity 
jurisdiction. 

Secondly. A system of united law and equity procedure Is un- 

necessary to sustain this case. Such a system does not alter 
iu rights, principles, or jurisdiction. It does not alter remedies, 

except to permit law and equity r vii ts to be embodied in 
one suit, or the exercise In one suit of corresponding but distinct 
law and equity jurisdictions, through corresponding but distinct 
remedies 

Thirdly. The bill states a case for equitable relief against a cloud 
upon title and prays appropriately for the purpose. (The stated case 
vives a right LO relief against ul cloud the same as it would had the 
bill been brought before the defendant applied for a patent, in which 
case a subsequent application would not oust the suit the same as it 
would had he not applied for a patent, non constat that he will con- 
tinue his application. It is optional with himself to continue it or 
not. The application is merely an attempt to increase cloud, the 
pre-existence of which is complete ground for equity relief. The 
bill is, therefore, to be sustained upon the ground of general equity 
jurisdiction, irrespective of sections 2518 to 2336, ch. six, page 424, 
of the U.S. Rev. Stat., so far as those sections relate to a determina- 
tion of the right of possession as between conflicting claimants. It 
is true that should the application be continued and the suit not be 
prosecuted so as to satisfy that provision the complainants’ claims, 
though valid, would lapse, but only because of laches. This does 
not allect the principle of general or common law equity jurisdic- 
tion. In respect to equity jurisdiction the case stands, in principle, 
as it would if, upon the present fact, and the further fact of a tortious 
possession by the defendant, the complainants had sought a deter- 
mination of title at law in ejectment or trespass. The right to the 
suit under general common law jurisdiction at law could not be 
controlled by the defendant’s right of applying for a patent—sus- 

pended until he did apply, or ousted if he should apply. 
iS The value of this proposition is that it tests the propricty 
of the bill under general common law jurisdiction in equity. 

Turning to said sections 2329 and 2318 to 2526, they agree with 
this proposition as to general jurisdiction of equity at common law 
and furnish a basis for the application of the principle that equity 
may remove a cloud from such estate title. The sections are as fol- 
lows: 

SecTION 2529. “Claims, usually called ‘ placers,’ including all 
forms of deposit excepting veins of quartz or other rock in place, 
shall be subject to entry and patent under like circumstances and 
conditions and upon similar proceedings as are provided for vein or 
lode claims.” 

SecTION 2318. “ Lands valuable for minerals are reserved from 
sale.” 

Section 2319. “All valuable mineral deposits in lands belong- 
ing to the United States, surveyed and unsurveyed, are hereby de- 
clared to be free and open to exploration and purchase, and the 
lands in which they are found to occupation and purchase by citizens 
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of the United States and those who have declared their intention to 
become such under regulations prescribed by law, and according to 
the local customs or rules of miners in the several mining districts, 
so far as the same are applicable and not inconsistent with the laws 
of the United States.” 

NECTION 2520. That mining claims 1 upon vi ins or lodes of quartz 
or other rock in place bearing gold, silver, cinnabar, lead, tin, 
copper, or other valuable de posits he retofort ‘ cated, sh ill be (rOyY- 
erned, as to leneth along the Vi in or lode, the CuSLON), reoula- 
tions, and laws in force at the date of their ee, that a mining 


: ] ’ = } -} 
claim located atter the LOth dav Oo] May. 1872. and whet er by One 
| ; , " . 
or more persons, May equal but shall not exceed hiteen hundred 


’ . | ] | ] — ] } j j oa 
leet 1n length along the vein or lode, but no locations shall be 


} | 1] — 
LDAt no claim Shall exte 


surface. nor l 

ry aie Ls. rt ee ddl , ae vein at tl — a ; 
live feet on each slide of the middie of the vein i Lil@ SUTICe, CX- 
cept where adverse rights, existing on the 10th d: Ly Ol May, 1872, 
render such lit nitation necessary: that the end lines of each claim 


shall be parallel. 3 

SECTION 2521 Thi ul proof o yf citizenship Wa \ consist, mn the Cuse 
of an individual. of his affidavit ; in that of an unincorporated asso- 
clation of the affidavit of its agent, and in that of a corporation or- 
ganized under the laws of the LU nite d States or of a State or ‘¥ rr'l- 
tory, in filing of a certified copy of the charter or certificate of 
Incorporation. 

NECTION 2522. That the location of all minin: C| 
eral vein, lode, or ledge of the public domain and their represent 
tives, where no adverse claim exists on the LOth day Ol May, iS/2, 
so long as they comply with the laws of the United States and wit 
State, ‘Territorial, and local regulations not in conflict with the laws 
of the United States FOVCrhniIng Line ir PpOsst SSOTY title, ‘shall hav Lhe 


; et : 
exclusive right of possession and enjoyment of all the surface in- 


~ Vw ae 


| } 


ided within the lines of tl 
ledges throughout thi : ‘entire = th, the top or apex of wh a lies 
inside of such S urface lines ext ided downwa rel vert) eally, uh 
such velns, liad Or I dor S an so tar depart iroin a p pel ndic ilar 
in their course downward as to extend outside the vertical idohin . 

of such surface |! 
side parts of such velns Or I dor s shall be conh 
thereof as lie betwer n vertical planes, drive l) 
deseribed, through the end lines Oo! their location. so continued i 
their own direction that such planes will intersect such exterior parts 
of such velns Or ledges : and nothing in this section shall 


: } } c ane — . 3 
Sv authorize Lne tocator or POSSessor Oo; a veln or iode which @X- 


; . -" 
Is 1ocallon and oI all veins, lode .. and 


ocation: but their rioht ol possession to such out- 
ned LO SU 
, 
| 
; 


{ 
oe : 
OWlWAPTAG, as AVDOVE 


‘ 
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i portions 


tends in its downward course beyond the vertical lines of his 

[PF : ’ ? he ) +} ery 4 > . «¢ } — os seac] by) , “a 

claim to entel upon Live irluce of a c laim ow! lead O] Poss ea DD fill 
other. 

SECTION 2525. “ Where a tunnel is run for the development of a 


veln or lode or for the discovery ee mines the owners of such tun- 
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nel shall have the right of possession of all veins or lodes within 
three thousand feet from the fuce of such tunnel on the line thereof, 
not previously known to exist, discovered in such tunnel, to the 
same extent as if discovered from the surface; and locations on the 
line of such tunnel of veins or lodes not appearing on the surface, 
made bv other parties after the commencement of the tunnel, and 
while the same 1s being Prose cuted with re asonable diligence, shall 
be invalid; but failure to prosecute the work on the tunnel for six 
months shall be considered as al abandonment of the right LO all 
undiscovered veins on the line of such tunnel.” 

SecTION 2324. “The miners of each mining district may make 
regulations not in conflict with the laws of the United States or with 
the laws of the State or Territory in which the district Is situated 
voverning the location, manner of recording, amount of work neces- 
sary to hold possession of a mining claim, subject to the following 
requirements: The location must be distinctly marked on the ground, 
so that its boundaries can be readily traced. All records of mining 
claims, hereafter made, shall contain the name or names of the loca- 
tors, the date of the location, and such a description of the claim or 
claims located, by reference to some natural object or permanent mon- 
as will identify the claim. On-each claim located after the 10th 


1! 4 
day of May, 1872, and until a patent has been issued therefor, not less 


| 


han one hundred dollars’ worth of labor shall be performed or im- 


ar 


| 


provement made during each year. On all claims located 

o the 10th day of May, 1872, ien dollars’ worth of 

labor shall be performed or improvements made by the 10th 

7 each year tha reatter, for each one hundred 

feet in length aiong the vein, until a 
; 


| } } , } 
for: but when such claims are held 1 


mtent oas been issued there- 
1 common such expenditure 
may be made upon any one claim; and upon a failure to comply 
with these conditions the claim or mine upon which such failure 


: 


occurs shall be open to relocation in the same manner as If no 
location of the same had ever been made: Provided, That the original 
ai representatives, have not re- 
sumed WOrkK 1pOotl thi Cidith after ullure ana before such locati Tt) 
Upon the failure of any one of several co-owners to contribute his 
portion of the expenditures required hereby the co-owners who 
have performed the labor or made the improvements may, at the 
expiration of the year, give such delinquent co-owners personal! 
notice in writing, or notice by publication in the newspaper pub- 
lished nearest the claim. for at least once a week lor ninety days 
and if, at the « x piration ol ninety days after such notice In writing 
- by publi ation, such di linqu nf shoulad f | or refuse to contribute 


Y ' 
locators, their heirs. assigns. or le 


his proportion of the expenditure required by this section his inter- 
est in the claim shall become the property of his co-owners, wi 
have made the required expenditures. 

‘That section 2324 of the Revised Statutes be, and the same is 
hereby, amended so that where a person or company has or may 


, ; ae 
secure a tunnel for the purpose of developing a lode or lodes, owned 


10 


I> such pecrsol) or COUNPAany, the money so XN} bhcie (| in said tunnel 
shall Ly taken and considered as expended Ol ald lode or lodes, 


eee ot 
eS ee 
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whetlhr T" located prior to or since the Passi (FO ( [ said act and such 
person Or company shall not be re qui ed to po riorm work OF 

82 the surface of said lode or lodes in order to hold the same, as 
Té quire cd by said ACT ; 

SECTION 2325. “A patent for an\ d claimed and located for 
valuable deposits mav be obtained in the follo ne manner, VIZ 
\ny person, asso lation, or corpora 10} tuthorrzed to locate a claim 
under this chapter, having claimed and located a piece ol land for 
Stilt H) pt rooses, Who nas or hy Ve compli With the terms of this 
chapter ma hl the »p! pe! land ofhes in apy lication ior a 
patent, under oath, showing such compliance, together with a plat 
and field notes of the claim or claims in common, made by or under 
the direction of the United States survevol vreneral showlng accu 
rat ly the boi d iries oO} the eciaim or claims, whl hshall be distinetls 
marked by monuments on the ground, and shall post a copy of such 
plat, together with a notice of such application for a patent ina 
conspicuous place on the land embraced in such plat, previous to 
the filing of the application for a patent, and shall file an affidavit 
of‘at least two persons that such notice has been duly posted, and 
shall file a copy of the notice in such land office, and shall there- 

..% . , ' } 1} 

upon be entitled to a patent for the land in the manne! IOllowlIng: 
The register oO] the land othe pon the Wing ol such application 
plat, field notes, notices, and affidavits, shall publish a notice that 
such application has been made, for the period of sixty days, In a 
newspaper to be by him designated or published nearest to such 
Clal and he shall alsu post sucn notice in his office for the saine 
yo riod. The claimant, at the time of n king such ap pil ition, or 
at any time thereafter within the sixty days of publication, shall 
file with the register a certificate of the United States surveyor 
general that five hundred dollars’ worth of labor has been per- 
formed or improvements made upon the claim by hitmself or grantors; 
that the plat is correct, with such further description by such 

reference LO natural opjects or a manent monuments as 

83 shall identify the claim, and furnish an accurate description, 

to be incorporated in the patent. At the expiration of the 


[ publication the claimant shall file his afidavit show- 
ing that the plat and notice had been posted a conspicuous place 
on the claim during such period of publication. If no adverse 
claim shall have been filed with the register and the receiver of thi 
proper land ottice at the expiration of the sixty days of 
it shall be assumed that the applicant is entitled to a patent, upon 
the pay ment to the Prope r otheer of hive d yilars po r acre, and that 
no adverse claim exists; and thereafter no objection from third 


——s 


parties to the issuance of a patent shall be hear 
that the applicant has failed to ce mply with the terms of this 


chapter.” 

SECTION 2326. “ Where an adverse claim is filed during the 2 riod 
of publication it shall be upon oath of the p 
ing the same, and shall show the nature, boundaries, and extent of 
such adverse claim, and all proceedings, except the publication of 
notice and making and filing the affidavit thereof, shall 


, except it be shown 


eTrTson or persons mak- 


] 
be stayed 
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until the controversy shall have been ettled or decided by a court 
of competent jurisdiction, or the adverse claim waived. It shall be 
the duty of the adverse claimant, within thirty days after filing his 
claim, to commence proceedings in a court of competent jurisdiction 
to determine the question of the right of possession, and prosecute 
the same with reasonable diligence to final yu dgement;: and a failure 
so to do shall be a waiver of his adverse claim. After such judg- 
ment shall have been rendered the party entitled to the possession 
of the claim Or any portion thereof may, without further hHovice, 
file i certified COpV of the judgment roll vith the register of the 
land othee, together with the certificate of the surveyor reneral 

that the requisite amount of labor has been e xpended or im- 
S4 provements made thereon, and the description required in 

OUler cases, and shall pay to the receiver five dollars per acre 
for his claim, together with the proper fees, whereupon the whole 
proceeding and the judgment roll shall be e rtified by the register 
to the Commissioner of the General Land Ottice, and a patent shall 
issue thereon for the claim or such portion thereof as the applicant 
shall appear, I rom the at cision of the court, to rightly possess. [fit ap- 
pears from the decision of the court that several parties are entitled 
to separate and different pertions of the claim each party may pay 
for his portion of the claim with the proper fees, and file the certifi- 
‘ate and description by the surveyor general, where upon the register 
shall certify the proceedings an judgment rol! to the Commissioner 
of the General Land Office, as in the preceding case, and patents 
shall issue to the several parties according to their respective rights. 
Nothing herein contained shall be construed to prevent the aliena- 
tion of the title conveyed by a patent for a mining claim to any 
person whatever.” 

SECTION 2332. ._ * * “ But nothing in this chapter shall be 
deemed to impair any lien which may have attached 19 any way 
whatever to any mining clal m, or property thereto attached, prior 
LO the issuance of il pate Nt. 


‘ 


5 


\ valid location confers title, and " loeatol _ -between location 
and patent—is not seeking to obtain, but to perfect an obtained 
title. His title in the location is inseparably united with the 

SO right of possesslon ; neither can exXIst without the other. 
The location title is exclusive and paramount as to all the 

world « xcept the Government, and as to the latter is subject only to 
th e con lition upon the location; owner to take prescribed steps for 
ney a patent—the issuance of which. under the condition, he 
s. The location and the patent cover, each, the same fee. 
Henee the location interest—as it is not a license, a lien, an estate 
at will for a term or for life, yet is an estate—must be an equitable 
fee, and incipient, but only in the sense that it remains to be con- 
verted into a periect lee al law. As an equitable fee, equity Cou ld 
enforee the issuance of a patent LO satisfy it. as it eould enforce the 
execution of a deed to satisfy il private contract for the conveyance 


of real estate. Chapter six Operates as a conditional grant. A 
location made and by occupation and expenditures preserved unde) 
it, and because made and por SCTy ¢ th maith Oo} tL, SAatisies thre 
conditions of thi orTrant: besides, the Government contract arises and 
entitles the locator toa patent letelh Peck, 6 Cranch, 87. was 
decided upon this principl 

“If a legislature make a grant of lands lee Sin ple subset nt 
legislature cannot take away tl tie of a | le purch; 1Ol 
valuable consideration from the t grantee upon the ground that 
the grant was fraudulent 

“When a law is a contract rep t law cannot take away 
rights vested under that cont 

“A grant mad purs Cr in executed contract 
and its obligations cannot be.1mpaired Liaw of a Stat 

‘A grant limpiles contract | Lin r not to reassert the 


“(Contracts mat | 
L’nited States.” 


. ’ 

( hapter six proceeds soiely upon the 14ea OF a conadiltiona 

. i * ” " , l # s+ ’ ‘ ’ ‘> 7 ,¥ a 
OO contract witb the locator fora patent; unless construed by that 

: . 

; ] | . : ’ ‘ p* Pe) 
idea, 1s a delusion As section Zozy provides that pli cel 
v . . . ; 4 ; } ‘ . } 
claims shall be entered and patented under circumsta es, Cond! 
: . ] . ie lik > 4] be: a i , | + % 

Lions, an roceedings like to those under which vein or lode ciaims 


are enveret 


nature and extent of the right which is obtained by a loeation val- 
idly made and procured—we recur to the latter and ascertain the 
nature and extent of the locator’s location rigit. 

Sections 2518 and 2319 “subject” all mineral lands to occupation, 
exploration, and purchase. ‘lo bea subject is necessarily to be unde 
and bound by the right of occupation for the purpose of explora- 
tion and purchase 

Section 232] preserib s the proof of qualification as to citiz nship, 
as qualifying to be locator and patentee 

Section 2320 conditions the making of a location upon a pre-dis- 
covery within the limits of the location—plainly intending that the 
locati liOn, as a right and as a stimulus LO discovery, shall bh the 
rew: ard of the disc overe r—and thus pt ‘OCeE ding Upon a pre stablishi d 
andu iniform pr icipleof mining lawapplying to the mineral domains 
all nations, a hd wt ig between the Government and the explorer, that 

the discoverer shalt belong the miihe dise vered, 

Section 2322 confers upon the locator “the exclusive right of 
possession and e1 oym«e nt of all” that is Upo! ind underneath thy 


a | nds vs ti 4 nro f 4] . art] “% > ° 9 
A vO LINC Celver OF Loe earto, and Covers 


surface of the location. exte 
ike | | sey . , 
all the deposits lying within and all the products obtain 


. = 
without the location limits. ne term “enlvmeent ‘4 means more 
} . ’ ee. ‘ } : t 

than possession ; 1t embraces ownership and use— ill that the fee ean 
include and CONSISL O! ne estate 1s more than property, an L thie 


property title is but an incident 
Section 2323 confers upon tunnel developm: 

estate which section 2322 estssce* ' 
7 Sections 2520 and 2324 prescribes the mode of making and 


es 


- 


a 


Bee 4 
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the latter the mode of preserving a location. The latter also 
provides in the case of co-owners for the transfer of the interest in 
the claim of delinquent to the non-delinquent contributors to its ex- 
pehses. 

Section 2325 prescribes the steps which are requisite and sufficient 
to obtain a patent if the location conditions have been observed, and 
recognizes in the location owner the exclusive right to a patent and 
the exclusive control of its Issuance. 

Section 2326 refers to the courts the question of the right of pos- 
session, which means not the superior right as between tort persols, 
neither of whom has a right against the Government, but the right 
against the Goverment which is founded on a valid location. 

The sections throughout designate and treat the location as a 
‘claim,’ which remains a valid claim; the claim as an “ Interest,” 
which remains a valid interest; the locator or his successor as the 
“ owner,” which means the representative i titie. 

Section 2332 intends by “ lien” a real estate lien, which can attach 


a 
gummed 


fi 152, McCowen v. MeGormel! 

fi Cal 2h, Merced M. Co. v. remot 
7 Cal., 37, Atwood v. ‘Tricot. 

fi Cal il, lead U. lordyce. 


35 Cal., 30, Puleis v. Paecifie N. Co 

| Col.. 3S. Sears v. ‘Tay lor. 

IS Nev., 395, Hamon v. Christoval. 

15 Nev., 101, Brophy M. C. v. Brophy and D. G. Co. 


SS IT. 


if the los ation does not confer tit} CG i tuble fee it does counter iil) 
irrevocable property right and usufruct. ‘This is a definite and fixed 
; : a " 


interest in the realty, a title inehoate only in the sense that the 
owne’r ay Inature if into a full title itl d necessitates protection. 


IT. 


Whether the estate be an equitable fee or an irrevocable property 


right and usufruct it is a basis for ejectment or trespass, 1f the pos- 
session under it is intruded upon; must, therefere, be équally a basis 
for equitable relief against a cloud, whether the possession 1s or 1s 
not intruded Upon. The difference 1s simply of remedy applicable 
to the same title, and is adapted to the ‘difference in the form of 
prejudice to the title. It may be treated as an axiom that whatever 


realtv interest is entitled to protection at law, is equally entitled to 
it in equity according to the difference in prejudice. 
ag 

W here the true title is threatened with prejudice by one who claims 
inder a writing which creates an aspect of superior and adverse 
right a cloud arises entitling the real owner to relief under 
reneral equity jurisdiction as that exists at common law, and 
it is the existence, not the cuuse of the cloud, that necessitates 
the relief and confers upon equity the jurisdiction LO grant it. Hence 


ham) 


r 
i 
} 
I 


‘) 
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it is immaterial whether the cloud arises from fraud, misapprehen- 
sion, or neglect, or in the form of al) ap pi irent lien Or neumbranes 
il minor estate, or a fee. So, too, a cloud arise S whi mre an act OFT a 
series of act Ls have transpired, Or are transpiring, which, CO]NSUM- 
mated, will produce a written aspect, whether in record or other form, 
of a true-but in fact of a false title 
Hence it sutheces to iInvoO k« equity jurisdiction or rr at 7 against 
cloud that the existing Or ee ive writing can be used to VveX=— 
that is, to pre] 1d1¢e- -the true title. 
Il Storys I. “% sees. 692. 700. 700a. 
51 Mo, 33, McPike v. Pree. 
8 kansas, 496, Benner v. Bigelow. 
13 Kansas, 476, Gitterson v. Lemest 
2 Paige, 493, Pettit v. Shepherd. 
6G Paige, 262, Oakly v. Trustees of W 
12 lowa, 259, Loc kwood v. Ritts Ing ham 
50 Miss., 363, Irwin v Lewis 
SO N. C.. 157, Banks v. Parker 
P26 Wis.. on ly i’, \\ ileox. 
IS N. Y., 193, Fonda v. Sage. 
a ~~ Newell v. Whaler. 
56H II., VARY de eesti Rorhbach. 
D6 Ill. 26S, Grosse v. Billings. 
56 Ill.. OU, Cleese v. Chapman. 
57 Ill., 226, O' — v. Wilson. 
58 Ill., 431, Hodge v rullery. 
60 Ill., 205, Barnett Cc line. 
62 Ill., 429, Lee v. Ruggles. 
$4 I11., 456, Danforth v. Vanisol 
7 [1l., 442, Phelps v. Harding. 
44 Conn., 455, Allen v. Lurber. 
O) | V. 
Tested by these considerations, the bill brings the Case within this 
equity jurisdiction. 
It shows Wn the orators locations valialy made and preserved 
[t shows that the defendant has located upon the area of the ora- 
tors; that his locations were pretentious and false, representing no 
right, title, or interest in it: that he applied fora patent for his loca 
tion, and therefore under secliol n 2525; that the orators filed against 
the application their notice of adverse claim, and therefore under 
the same section, and next brought this bill to test the question of 
title to the disputed area, and © iptesrgg under section 2326. 
she de fendants locations, laid « and recorded under sections 
2320, 2322, and 2324—whether defective upon their face because not 
scenes the process prescrl ibed by the instructions ; or, if regular 
on their face, cute because not preserved by compliance with Sec- 
tion 2324; or, if regular on their face, laid upon the existing and 
valid wae Areadigah the orators—are fictitious and of record, having 
the aspect, not the substance, of valid locations, and would, without 
application for patents upon them, constitute clouds against the ora- 


* 
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tors. But the applications filed and of record in the land office con- 
stitute record claims of title, and would bea cloud of themselves, 
even if preceded only by matters in pais on the part of the defend- 
At 5 and, aiming to cover fictitious locations by patent, seek to con- 
firm them and to consummate the clouds by the conclusive evidence 
OF patent title. ‘Thus both parties appear by record or writing Lo 
hold confhieting locations upon the same area—those of the orators 
bi ing Lrue, those of the defendant false Thus the allegation 
oO] that cloud exists is true, but superfluous, being only the 
legal conclusion of the facts, which completely present the 
conclusion. 
‘The prayer is appropriate to the miselief. 
13 Mich., 368, Meron v. Palmer. 


VI. 
Unless the orators can resort to equity they are remediless. 
Thirdly. 


‘he first and second grounds of the demurrer confine the Inquiry 
as to the merits of the bill to the question whether the district cour 
had jurisdiction to remove the cloud only on its law or also on its 
equity side, thus conceding that if that court had equitable jurisdic- 
tion as tocloud upon title the bill contains a proper case and proper 
for the exercise of that jurisdiction. The question depends upon 
the construction of said section 2526 and of section 556, page 110, 
of the compiled laws of Wyoming, whether the latter be or be not 
in conflict with section 654, at page 120, same laws. 

lirst. As to said section 2526, this suit is sustainable under it. 

The term “ judgment” employed by it means simply the de- 
V2 cision of a court, whose jurisdiction is competent to the deter- 

mination in the given case of the disputed right of posses- 
Slot, 

Conflicting claims to a patent fora given location having been 
presented to the Government it suspends until it has been adjudi- 
cated which, if either, of the claimants is the real owner. For this 
purpose it suffices to refer to the courts simply the question which, if 
either, has the right of possession—that is, the true location. De- 
termining the former determines the latter—determines the loca- 
tion title. The issue is one-of title—the determination is one of 
iitle. The section refers this question in the broadest terms by de- 
claring that “all proceedings * * *. shall be stayed until the 
controversy shall have been settled or decided by a court of compe- 
tent jurisdiction or the adverse claim waived. It shall be the duty 
of the adverse claimant within thirty days after filing his claim to 
commence proceedings ina court of competent jurisdiction to de- 
termine the question of the right of possession and prosecute the 
same With reasonable diligence to final judgment, and a failure to 
do so will be a waiver of his adverse claim.” The adverse claimant 
is thus required and therefore permitted to institute in a court; 
whose jurisdiction is competent to the decision of the question, pro- 


i 
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eeedings which are appropriate to the purpose. ‘To accomplish 
that purpose the statute should and does provide for a resort to law 
or equity, according to the exigencics of the case. ‘The idea that 


the provision restricts to a resort to law Is purely assumptive and 
es ’ , . ° . ° ss y e- . 

without the color ol a suggestion in that section. such restriction 

would be 1nadequate to the object. lhe comprehensive terms of the 


mene 8 : : - “wi a : 
section match the opjyect 1n letter and spirit. lt is immaterial tothe 
Government what the remedy is, provided that it suffices: it 1s ma- 
. 28 “Rey . ' . : 
to the adverse claimant that 1t should sutfhee. ' upon Lhe 
9 ' "Sie : 
present facts the orators could not resort to equity unde! this 
+> , } on a ; . ’ - ‘ , 4 + j . 
we Section they would be Tretnedadless as avalhlist the cael ndant’s 
Ean - , Rie » Ree ill Ble cae -.. aie 
application ior a atent 10 any lurisdiction where eCrnaneery 
ee en Diet Minat: Me ntl . aie 
powers COULG be exercised only in a court of chancery, and the Goy- 
; } "os — ‘ } ’ r y : 
ernment would be compelled to withhold the patent from each be- 
" . ’ -. . ’ j 4] . ; 
cause of an inabilitv to ascertain to which Or tne two It belonged, 
: . i rs - Oe ] li | . i 
and in fact this necessity would be the result of the construction 
| ; 
( = Cif Ci; APPLIC? i?) LLIC Sta uc. 
which the defendant ipplt LO Ul tatut 
rs ge * } , ‘4 . .+ . . ‘ : " : } ; " 
he term judgment eenerically embraces decisions DOLN at law 
. >. ; owe . * +e ’ : 
and In equity. Bouvier defines a decree as t 
or equity. Adjudged,’ as the verb corelative to the noun judg- 


’ 
“ B05 s5 
it Lata 


meni, 1s technieally employed 1) a decree. He hice ~ Juadgnic¢ lit, us 
tae ’ ; | cot} ) } *. ’ 1. , £ ] " ,y7 «? ] ‘1 ‘ ; 

Cllpt Ver 1) tne sectLion, embraces law ana eQuivy Gecislons. 
Secondly. As to sections dob and God, the former declares: “An 

action may be brought by any person Ill possession, 4 himself or 

' ' ‘ 

tenant, oI real property against anv person who cialms an estate or 

* . ; . - ™ . 

interest there lin adverse to him ror the PUPpPose of determining such 


adverse estate or interest.” The latter declares: “ kor the PUPpOse 
of proceeding under the provisions of this code, the terms ‘ real 
estate, ‘real property, and ‘realty ’ shall include mines, mining 
property, property right to lands, and all other property of a fixed 
and immovable nature, whether the same be of the class or classes 
above ( numerated or of other classes or kinds ot prop rty.” 

The terms “ estate,” “ interest,” in the former embrace all the in- 
terests which are ce signated in the latter. The latter may therefore 
be dismissed from further consideration. 

No intelligent construction of section 556 will deprive 
o4 the district court of jurisdiction of this suit upon its chancery 
side. 


I. 

The orvanie act at section 9 declares that the “ supreme and dis- 
trict courts, respectively, shall possess chancery as well as common 
law jurisdiction for redress of all wrongs committed against the Con- 
stitution and laws of the United States or of the Territory affecting 
persons or property.” Shall makes the provision mandatory ; 
“wrongs” are violations of right; thus the Jurisdiction 1s imposed 
forevery right. Jurisdiction includes power in the form of remedy for 
the vindication of rights. Hence the necessary import of the pro- 
vision is that the law jurisdiction shall be exercised through law 
remedies—the chancery through chancery remedies. Hence, also, 
is consistent with the provision that the two jurisdictions should 
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be kept separate from and exclusive of each other. The civil code 
observes this idea—has created the separation and exclusion. Its 
sections 1 to 55, inclusive, provide law remedies for law jurisdiction; 
its sections 656 to 711, inclusive, provide chancery remedies for 
chancery jurisdiction. 

Section 556 can be entirely and consistently satisfied by confining 
it to law jurisdiction. 


Oy II. 


Assume that the section confers upon the law side of the court 
chanes ry jurisdiction— 
it isa rigid and fixed principle that if a power original in chan- 
cery is conferred upon a law court 't is expanded, not shifted, unless 
express terms or necessary implication require it to be treated as 
shifted, not expanded. ‘The presumption is violent that the purpose 
was not to limit chancery, but to enlarge law jurisdiction in favor 
of remedy. The section turns on “may,” the term is permissive 
only, and can never be construed as “must” in a statute, unless the 
construction 1s so essential to the operation of the statute that it 
must otherwise fall. ‘That necessity does not exist as to this section. 
Hence, if it confers upon the law side of the district court chancery 
power If does not shift it from the chancery side. 
Story’s Eq. Juris., ninth ed., by Redfield, see. 64 h: “ There are 
also one or two rules as to the extent of maintaining jurisdiction 
which deserve notice in this place.” Section 64 1: “ One is that if 
originaily the jurisdiction has properly attached In equity in any 
cause on account of thi sul pposed detect of remedy at law. that juris- 
diction is not changed or obliterated by the courts of law now enter- 
taining jurisdiction in such cases, where they formerly.rejected it. 
This has been repeatedly os by courts ol equity, and constitute 3 
in some sort the pole-star of portions of its jurisdiction. ‘The reason 
is that it cannot be left to courts of law to en! irge or to restrain the 
powers of courts of equity at theirpleasure. The jurisdiction 
juity, like that of law, must be of a permanent and fixed 
wt There can be no ebb or flow of jurisdiction de- 
pendent upon external changes. Pave once vested legitimately 1 
the court, 1t must remain thereuntil the Li crislature shall abolish or 
limit it, for without some positive act the just inference is that the 
legislative pleasure is that the jurisdiction shall remain upon its old 
foundation. ‘This doctrine has been a good deal canvassed In modern 
times, and it has been ee ally the subject ) commentary by SOTHC 


‘ 4 oe 
J ol equit 


of the rreacest equity judges who have ever adorned the beneh. 
Lord Eldon.” in Ke mp v. Pryor, 7 Vesey, 249-'50, “ upon one occa- 
sion said: ‘ Upon what principle can it be said the ancient Jurisdic- 
tion of this court is destroyed, because courts of law now, very 
properly, perhaps, exercise that jurisdiction which they did not ex- 
ercise forty years ago? Demands have been freque utly recovered 
in equity which now could be without difficulty recovered at law, 
cite. | cannot hold that the jurisdiction IS vyone mere ly because the 
courts of law have exercised an equitable jurisdiction.’ ” 


6—142 


il cnet 
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Section 80. “ The first consideration, then, is whether there is an 
adequate remedy at law, not merely whether there Is some remedy 
at law; and here a most material distinction is to be attended to. 
In modern times courts of law frequently interfere and grant a 
remedy under circumstances in which it certainly would have been 
deried in earlier periods, and sometimes the Legislature, by express 
enactments, has conferred on courts of law the same remedial faculty 
which belongs to courts of equity. Now (as we have seen), In 
another case, if the court of equity originally obtained and exercised 
jurisdiction, is that jurisdiction overturned or impaired by this 


change of the authority at law in regard to legislative enact- 
U7 ments, for, unless there are prolfibitory or restrictive words 
used, the uniform interpretation is that they confer concur- 
rent and not exclusive remedial authority. And it would be stil 


| 
more difficult to maintain that a court of law by its own act could 
oust or repeal a jurisdiction already attached in equity.” 

13 Cal., 107, Smith v. Brannon 

California Practice Act, sec. 254. <A precise repetition of our sec- 
tion 556—held to extend equity jurisdiction to law without taking 
it from equity. 

12 Cal., 259, Curtis v. Sutter. Same construction given to section 
254. 

2 Nev., 209, Law v. Staples. Same statute in Nevada construed 
In same way. 

LTT. 

Treating section 556 as conferring equity jurisdiction upon the 
law side of the district court, and thus furnishing an adequate rem- 
edy at law, is no bar to the suit. 

That an adequate remedy existed originally and only at law was 
a reason why chancery should not assume jurisdiction: but to sug- 
gest that its existing jurisdiction Is taken away by a statute which, 

according to its terms and of itself, works an extension of that 
98 jurisdiction is to reverse, not to apply the rule; to pervert a 
rule which was adopted only to limit the growth, never ap- 
plied to reduce the existence of chancery powers. 
J. C. BAIRD, 
Solicitor for A ppe llants. 
J. C. BAIRD, 
WILLIAM WARE PECK, 
ei Counse’. 
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SAMUEL McMaster, Appellee. 
Appeal from the district court of Laramie county 
Brief and argument of appellee. 


Corlett & Rosendale, solicitors for appellee. 
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In the Supreme Court of Wyoming Territory. 


Joseru C. Spencer and RAuteu C. WEBSTER. Appellants, 
is. 


SAMUEL McMasrer, Appellee. 


Appeal from the district court of Laramie county 
| 
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ee 
— 
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: 
Brief and argument « 
, ; = .* ° . . ;% 
Corlett & Rosendale. solicitors for ippell 


This was a suit in chancery, in which a demurrer to the bill of 
complaint was sustained and the bill dismissed. The appeal is 
tuken from the decree sustaining the demurrer and dismissing the 
bill. | 

The bill of complaint in substance ts as follows: 

l. ‘That the complainants are and at the dates mentioned in the 
bill were citizens of the United States. 

2. ‘That they are the owners in possession and lawfully entitled 
to the possession and ever since some time during 1877 they and 
their grantors have been the owners and in possession of certain 


placer mining _ ims or petroleum claims (deseribing same) 
3. That said claims were located on the public domain of 
LO] the U nited StuLles In full complane with the laws thereof 
anil with the laws of the Territory, in twenty-acre claims, in 
ISSU al d! ISS], - sundry parties whose names are given, each of 
whom, it is alleged, being then citizens of the United States, and 
having discovered at the dates of said location valuable deposits of 
mineral oil or po troleum that a certificates of said locations were 
by the mn duly recorded in the othiece of the county clerk of Laramie 


COUDLY. 

t. That since the location of sal petr eum « laims there have 
been expended by the complainants and their grantors more than 
one hundred dollars in each year,in labor and improvements, in 
the development of said claims. 

That defendant claims some right, title, or interest adverse to 
the complainants In and to said petroleum claims by virtue of 
pretended locations of placer mining ciaims known, according to 
the survey thereof, as lot No. 37, for which the defendant, on Decem- 
ber 30, 1581, applied to the U.S. land office at Cheyenne, W yoming 
for a patent from the United States, and wrongfully included in the 


applicativn said petroleum claims, the property of complains ints. 


6. Defendant’s said claim is without foundation in law or a 
as agains complainants, and defendant has no estat , right, Or 
interest in any part of said claims. 


oe 


7. On February 24, 1882, and within sixty days of the first pub- 
I] ‘ation of detendant’s notice of application for ; L pal ent, COIN} la ltl- 
ants duly filed in said land office adverse claims to said placer or 
po troleu mM claims, as wrongfully included in said application lor 
patent. 
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8. This action is brought in ‘support of said adverse claims, and 
within the time prescribed by law, in order to determine the ques- 
tion of the right of possession to the land or claims in controversy, 
and in order to determine the interest claimed by the defendant. 

9. That the defendant claiming to own said petroleum 
102 claims and persisting in his said application for a patent, his 


— 
< 


acts ull ¢ I lms cast a cloud Upon the right. title. and interest 
of the com) and interfere with and embarrass them in 
their disposi quiet enjoym: nt of said p| iCcer claims. 
Upon the facts thus alleged the complainants prayed— 
irst. A decree that th er and entitled 


LO the POsst ssion of said petroleum claims “ais aga ist the defend- 


‘ } ” ; ° . . 
Second. That defendant be decreed to have no estate, right, title, 

. | . ' ] y 24 7. . : : . 

or interest thereto, and that he be enjoined from further asserting 


or claiming anv right to the said claims adverse to complainants, 


rs hj ’ 2% , c : = ‘ { 
lo { IIS DLL the defendant 1n uC SCUSUI!I | 


led a demurrer, alleging 
ls thereof— 

First. That ho such CAaSC is stated D\ the hill iS entitles the COll- 
plainants in a court of equity to relief from or against the defendant 
touching any of tlhe matters in the bill. 

Second. That all said matters in the bill may be tried and de- 
termined at law. 

Third. That the bil | rit , 

This demurrer being sustained and the bill dismissed, the question 


Was such decree right ? 
Points. 
[. 


Assuming In this case that a court of equity 1 aignt have jurisdic- 
tion to afford the relief asked for, for the sake of the argument, the 
first question submitted to the court is: 

Does the bil] in this case state any such case as entitles the com- 
plainants to the relief asked lor or any re lief? We hold that it does 
not. In the first place the bill does not contain the necessary alle- 


gations of matte rs of fact alleged in issuable form to show that the 
complainants have any such right or title in the premises as to en- 


title them LO relief Ol any kind. 
The bill alleges sundry locations of pet troleu 1th) claims of 
10S twenty acres each upon the public domain of the United 
States “in full compliance with laws thereof and those of 
the Territory.” This allegation was intended to show the origin of 
complainants’ — in the premises. It therefore must be sufli- 
ntly explicit to show good right and title (ofa possessory character) 
in the Nie 2 of the claims: but it is not sufficient to allege mere 
conclusions of law for the purpose of showing title in complainants. 
A location of a mining claim SO as to Pive any rights ; must be 
Hi ade In a certain specifie “« manne r, and the bill = Mite alle oe every 
fact distinctly and positively which is necessary to make a valid 


Cle 


hel * 


@* 


~~ 
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location, so that, if necessary, the defendant can take issue as to such 


facts. 
1 _ ae 


Story’s Equity Pleadings, secs. 241 and 257. 


Under the laws of the United States, whatever else may not be 
requisite toa valid location, the following requisites are indispensable: 
‘The location must be distinetly niarKke OD the rround, SO that its 
boundaries can be readily traced; there must be a description of 
ies of the locators and 


’ ’ 


the claim, such as will identify it: the nan 
the date of the location ; a discovery within the limits of the claims 


located of the mineral deposit which gives it its character as land 


valuable for mineral, which discovery 
cation. Not less than one hundred dollars’ worth of labor shall be 
py rforme d or improvements made d Iring? ea hy year On each claim. 

Revised Statutes United States, sections 2320, 3324, 2329. 


; 
Must he made bye fore the ()- 
| 


: 


; 


The bill in this case wholly fails to allege the necessary facts as 
to the location of the claims in que stion in proper form. t wholly 
fal Is LO allege that the lane Is were valuabl ; for th) inera ls Or 
mineral deposits. The bill does not 
allege how or by what means thi complainant s derived 1 itle 
from the original locators. It does, in an insufficient 
locators discovered at the 


104 contained minerals or 


through 
| 


fol ii undertake LO allege that the SCV Cra! 


; r . so ] : . ] ; i eee . - . 
dates of their locations valuable deposits of mineral oil. or petro- 


leum, but wholly fails to allege that such discoveries were made 
within the limits of the re spective claims cated. The citizenship 
of the locators is not averred positively or in issuable form. Again, 
the bil] alls mes ali CX penditure by the orators and their grantors of 
“more than one hundred dollars in each year in labor and im- 
provements in the development of said petroleum claims,” but the 
bill does not allege, as it should, that such « xpenditure Was made on 
each claim during each year, 
Revised Statutes U.8., see. 2524. 


II. 
We regard the loregolng considerations sufficient to d ISpose Ol 
this CaSe, but thi re are other substantial reasons why thy decision 
| he court Ly low should he SUS tend dl. LO Whi ; we NOW d rect at- 


tention. } 
The only allegations in the bill which can by any possibility give 


a court of equity jurisdiction are— 


1. That complainants are the owners a n possession of the pe- 


troleum claims. 
> That dofendant’s action in apvlving for a patent in the land 
Lhat defendants action 1n applying ra patent in the lan 


‘ation and in claiming 


office and persisting in making such ap 
SOTne right, title, or interest In th E : L.dverse LO complain- 
aunts casts a cloud Ol} complainants’ e, 


[f these allegations do not make a case in equity, then there is no 
case stated in the bill, and it does not make a case giving jurisdic- 
tion In equity unless under the head of “ bills of peace” or“ bills to 


remove a cloud from title.” 
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But a bill of peace can be maintained in only two cases: 
105 1. Where the complainant has first established his title at 
law, or 

2. Where the parties to the controversy are so numerous that a 
suit in equity is indispensable to comprehend them all, and to pre- 
vent a multiplicity of suits. 

Adams’ Equity, pp. 439, 440, 441. 
Eldridge vs. Hill, 2 Johns. Ch. R., 281. 
Morgan v. Smith, 11 Ills., 194. 
Wiliard’s Equity Jurisprudence, 325, 327. 
Story’s Equity Jurisprudence, secs. 852, 55%. 

Neither will the bill lie for the PUPPOse of removing a cloud from 
Lhe complainants’ title, because neither party las any title to the 
premises in the sense in which the word title is employed in this con- 
nection. According LO the bill, the parties ure merely contending Lo 
obtain title. The defendant has applied for a patent, and an ad- 
verse claim having been filed against him the parties have been 
sent, pursuant to section No. 2526, Revised Statutes U.5., to the 
courts to have determined the single question of the “ night of pos- 
session” of the respective parties to the land described. The defend- 
ant cannot obtain any title or proceed a single step in obtaining 
title until this court shall first determine the right of possession of 
said parties. The bill shows complainants to be now in possession, 
and alleges only that the defendant makes some claim of right 
thereto, and is attempting to get a patent from the United States 
through the proper channel. ‘These facts do not make a case of a 
cloud upon title. It can hardly be said thatthe assertion of a claim 
or right to land made only in a lawful manner and in the channel 
prescribed by law would cast such a cloud upon title as to au- 
thorize a court of equity to give relief against such an assertion of 


right. 
West v. Snebley, 54 Ills., 523. 
Huntington v. Allen, 44 Miss., 654. 
Low v. Staples, 2 Nev., 209. 
106 It is only where the defendant is asserting a claim to prop- 


erty by virtue of some deed or instrument of writing which 
gives him some appearance of title and which he may use at some 
time to the injury of the complainant’s rights and title that a bill 
will lie to remove a cloud from a title. 
Story’s Equity Jurisprudence, sections 700 and 700a, and notes 
to said sections where the cases are collected and the doc- 
trines just stated are illustrated. 


The bill prays for an injunction to restrain the defendant from 
further asserting or claiming any right to the premises. 

But the defendant is not shown to be asserting or claiming any 
right except to have a patent, if he can here get a judgment in his 
favor as to the right of possession. He has a right to have a deter- 
mination of the question of his right of possession by the court ina 
proper form of action; and if he gets a judgment in his favor, then 


A} 
ah 


JOS. C. SPENCER ET AL. VS. SAMUEL MCMASTER. 47 


he has a right to ask for a patent thereon, which is all he does ask. 
The plaintiff cannot, therefore, have any appre hension of real Injury, 
and so is not entitled to an injunction 

Hilliard on Iujunctions, p. 9, sec. 14. 


ITT. 


This suit is unquestionably prosecuted pursuant to section 2326 
of the Revised Statutes U.S. ‘This appears from the nature of the 
all (Allons made 1 the bill herein, and the bill also expressly au\ycrs 
that it is brought pursuant to thatsection. By the section just men- 
tioned it is provided that when a controversy arises in the land 

office. between adverse claimants to mining ground, one of 
107 whom is an applicant for a pat nt, it shall be the duty of the 
L.dverse claimant “to commence proceedings In a court of 
t jurisdictt ion to determine the question of the right of 


COT Len 
> possession 
The nature of the proceeding is not pres scribed, hor 1s the court 
named, except that it shall be “a court of competent Jurisdict! ~~: 
but the subject-matter of the proceeding is expressly and clearly de- 


~, 
| 


~ege and the authority given is only “ to determine the question of 


Lhe ott of possession.’ 
‘ MI anifestly the question as to whether or not the proceedings thus 
a to be taken in a court of competent jurisdiction are to be taken in a 
” court of law or in a court of equity is one to be settled by reference 
| to the local |: aw admuiniste red by the court having cognizance of the 
1? case, aad hot by the laws of the Unit a states. 
val The question then resolves itself into thts : Is the determination 
r of the right of possession—the only question which is submitted by 
the United States law for dec! + om te Pete n these parties in y 
this Territory one which a court of equity can determine ? | 
By the law of this Territory “mines” and “ mining property ” 


| a are included in the terms “ real estate” or “ real property 
} os Comp. Laws Wyo., p. 120, see. 654. 


’ 

7 So by the law of the Territory the determination of the question 
of the adverse estate in the property in question alleged to “te c ilaheeel 
{ by the defendant is to be by an action at law and not by a suit in 
“ chancery. 

? Comp. Laws Wyo., p. 110, sect. 556. 

° Richardson v. McNulty, 24 California, 339. 

F; 120 Mining Co. v. Bullion Mining Co., 9 Nevada, 240. 


Under the section o* the civil code just referred te the com- 
| 108 piainant in this case has an adequate and complete remedy at 
’ law ; hence there is no jurisdiction in chancery. 
Moran v. Palmer, 18 Mich., 368-370. 
ef [Insurance Co. v. Bailey, 15 Wallace, 622. 


’ W here legal and equitable remedies are oiven under sep irate sys- 
4 tems of procedure there is no jurisdiction in equity in such a suit 
v as this, where the sole question to be decided is, which party has the 
é right of possession to a piece of land, such right of possession being 
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dependent wholly upon certain laws of the United States conferring 
rights of possession to mining lands upon parties upon complying 
with the provisions of those laws. 

Grant v. W heaton, 92 California, 130. 

Golden lleece Co. v. Cable, 12 Nevada, O12. 

Kureka Con. M. Co. v. Richmond, 4 Sawyer, 512. 

Hautz v. Gisborn, 1 Utah, 178. 

It can avall nothing, therefore, in this case to discuss the question 
of the power of the court to remove the cloud from the title or to 
grant an injunction, for the act of Congress under which this case 
came to the court below, and by V hich the power of that court as to 
the judgment to be given was expressly defined and limited, does 
not refer any such question as the removal of the cloud from the 


title or the granting of an In}! netion. It would be a mere lm perti- 
nence on the part of the court to decide any question except the one 
referred to it, and if it should decide anything further the law of 
Congress does not provide that any use shall be made of such fur- 
ther decision by the land department, to which the judgment is to 
be returned. 
Any discussion, therefore, of the right of a court of equity 
109. ina proper case to remove a cloud from title or to grant an 
Injunction is irrelevant here, because no such questions have 
been referred to this court. 

Independent of statute, a court of equity has no jurisdiction to 
determine a controversy between parties merely as to their respect- 
ive rights to the possession of a tract of land. 

Hibb e¢ als. v. Babin a als., 19 Howard, R. 271 


And the Statute of this Territory has expressly provided that 
when one party Is in possession of any real estate (and the mining 
claim is declared to be real estate by the code, sec.654) and any per- 
son claims an adverse estate therein an action at law (not a suit in 
equity) may be brought to settle such controversy. 

(See sec. 556 of the Code of Procedure as to law actions, Com- 


piled Laws, p. 110.) 


The question here presented would not arise in a State or Terri- 
tory whose procedure blended law and chancery proceedings in a 
single form, because in that case if the bill or petition was insufti- 
cient 1t might be amended to make it sufficient, but in this Territory 
if a case is found to be on the equity side of the court when it ought 
to be on the law side of the court it cannot be so amended as to cure 
the defect or to transfer the cause to its proper jurisdiction. This 
has frequently been so decided in the trial courts of this Territory 
and it is the view enforced by the Supreme Court of the United 
States. 

Thompson v. R. R. Company, 6 Wallace, 134. 
Van Norden v. Morton, 9 Otto, 378. 
Unless, therefore, this court holds that the mere determina- 
110 ~— tion of the right of the possession of the mining ground in 
question as between the parties hereto is a question of equi- 
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table cognizance, then the decree of the court below must be SUS- 
tained. 
ag 
[It may be insisted by appellants that the rig 
mining ground to be determined by the court by virtue of said see- 
tion 2526 of the Revised Statutes of the United States is the right 


it of possesslon LO 


of possession as against the United States. If that were conceded 
It would by no means follow that such concession would allect the 
decision of this case. Clearly, however, the right of possession 


meant by said section last referred to was not a ri leh t of posse SS1On 
as against the Government, because no person, strictly speaking, has 
any right to any part of the public domain as against the United 
States until he first makes ante therefor. 


Frisbie vs. Whitney, 9 Wallace, 187 


The bill in this case does not set out any deed, judgment, or other 
paper, evidence of title held by the defendant, and ask to have the 
same cancelled on the ground that such evidence of title is fraudu- 
lent or vrongfully in existence, and thus casts a cloud on complain- 
ants’ title. 

Ihe cases heretofore relied on by the complainants to sustain the 
jurisdiction of the court below upon the q sa te of the power of 
the court to remove cloud from the title will be found, upon exam- 
ination, to b ihr antes brought under codes where equity and 
law proc dure is blended or are cases where actions were brought LO 


remove clouds from real titles to land, or were actions brought at 


law under pro\y isions of codes iD the precise terms of section oo of 
the Code of Wyoming. In Story’s Equity Jurisprudence 
11] it is stated that when a person has a real title to land and 


inother person has Some ¢ leed., judgm: nt, or decree, OF SOTHC 
other paper evidence of title which is SA a was wrongfully 
obtained, the court of equity may be asked to cancel such outstand- 
ing wrongful evidence of title. The bill here, however, makes no 
such case. It does not specify any such outstanding ‘evidences of 
title. 
liven if the bill did thus specify such an outstanding evidence of 
title in the defendant it could not avail vheteegy rox this ease being 
brought under section 2526 ot the Revised Statutes of the United 
States and for the purpose only of having the single question of the 
right of possession between the parties to the land in question de- 
termined as provided by that section, all othe questions, save the 


+ 
' 


sing > one thus 8 referred t o the court, are irrelevant. That section 
provides that after trial the judgment rendered in the action is to be 
filed in the ead aflien to A the land oftice who has the right of 


meas Iasi not whether there are clouds on the title which the 


court will or will not remove. 
lor the foregoing reasons it is respectfully submitted that the 
decree of the court below should be aftirmed. 
CORLETT & ROSENDALE, 
Nolieitors tor Appellee. 
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TERRITORY OF WYOMING, 88: 
rm ! . : ; P ; . , 
Rule 9. The. l me atl aly Ol tha one who takes 
e . | ee 4} + , 

the appeal or writ ol error shali be entitied to the opening and clos- 
: : | ] 1 ' e, ’ 
ing. In his opening he sha resent all the authorities and points 
Ol) which he rs lies ; the counsel Oppose shall nel heard and 
| [23 , ' . 


1} , a i sa és : Ses ] 
shall present all his authorities : is defense generally, and the 


counsel for the appeal, writ of error, or athrmative, as the case may 
be, shall conclude. 
Occupy in argument exceedil | ay ty minute 8. €xc prt by leave of 
the court obtained before arguments are commenced. 

Rule iz. No ease will hereatter (> heard until the appellant Or 
the plaintiff in error shall deliver to the clerk fourteen printed copies 


full 


{ (‘i S- 


i .s :, 
e counsel on either slde o Lie Case shall not 


’ 
| 
i 
ra* 
| 
il 


} 


of au abstract of so much of the record 

} ,* ° } “en ; 
understanding ol all Lhe questions presente 
| be lor he ‘ourt. two for the adver 


Is necessary for ;: 


to this court for « 


> ‘ 
} } 
; 
i i 


ion, of which copies six shal 

party, two for the territorial library, two for the reporter, and t 
to remain with the clerk: said copies to be delivered to the clerk 
the plaintiff in a writ of error within thirty d 


of the writ, by the petitioner In error within thirty days after filing 


> 


\ qdavs irom the ISSUaTCe 


. 


the petition, and by the appellant within seven months after filing 


the notice ot appeal. The reusonabie cost ol the printing shal] pe 
taxed in favor of the prevailing party. 
If the appellee or defendant in error shal leem the abstract of 


the appellant or plaintiff in error imperfect he may, within twenty 
days after the delivery of said copi the clerk, deliver to the lat- 
ter fourteen printed copies of such further or additional abstract as 


he shall deem hece ssary LO a full 1) rstanding of the questions 


presented to this court for decision, to be distributed like the orig 
h 


IC 


+ 
nal fourteen copies; and if the court at the hearing shall deem t 
additional transcript of the record thus furnished necessary the 
court shall tax the cost of the same to the defendant in error or ap- 
pellee, if be prevail. ‘The printed transcripts required by this nm 
shall in all cases be paged, numbered, and indexed, the index in 
every case to refer specifically, by page and number of page, to every- 
thing that may be deemed material in the case to a proper under- 
standing of such case. 

The supreme court or any member of it may excuse a convict 
from observing the above requirements of this and rule 8 for print- 
ing briefs, on proof of his pecuniary inability to comply with them ; 
the excuse by a member of the court to be by certificate filed with 
the clerk. 

TERRITORY OF WYOMING, 88: 
[, J. W. Bruner, clerk supreme court of said Territory, do hereby 
certify that the foregoing printed rules of our said court 
113 ~=were cut out of one of the printed pamphlets of the rules of 
the court and are identically the same as are used in practice 
in said ‘lerritory, and were in force in said supreme court at the 
commencement of the January term, 1884, and are now in force; 
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and | further certify that the foregoing briefs, hereto attached, 
marked Exhibits “A” and “ B,” of the appellants and appellee were 
filed, among others, 1n said court at and during the said January 
term, 1554. 

W itness my hand and seal of said court this 15th day of October, 

A. D. 1884. 
[Seal Supreme Court, Territory of Wyoming | 
J. W. BRUNER, 
Clerk Supreme Court Wyoming Territory. 
114 ‘Territory or WYOMING, 88: 

[, John W. Lacey, chief justice of the supreme court of Wyoming 
Territory, do hereby certify that J. W. Bruner, whose name is sub- 
scribed to the foregoing certificate, is now, and was at the time of sign- 
Ing and sealing the same, the clerk of the said supreme court and the 
keeper of the records and seal thereof, and that said clerk was duly 
appointed and qualified to office as such clerk, and that full faith 
and credit are and of right ought.to be given to all his official acts 
as such clerk in all courts of record in the United States and else- 
where; that his said certificate is in due form of law, and that his 
signature thereto subseribed is genuine. 

Given under my hand this 15th day of August, A. D. 1884. 

JOHN W. LACEY, 
Chief Justice of the Supreme Court of Wyoming Territory. 

Endorsed on cover: Wyoming Territory supreme court. No. 142. 
Joseph U. Spencer and Ralph U. Webster, appellants, vs. Samuel 
McMaster. Filed 21st October, 1854. 
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UNITED STATES VS. WILLIAM L. BAILEE, ADMINISTRATOR. ] 
I I.— Original petition.— Filed Dee. 16, 1886. 
Court of Claims. 


WiiuiAM L. BAILEE, ADMINISTRATOR OF THE ) 

state of Thomas J. Lamdin, deceased, | = : 

| an No. 15401, 
8. 


THe UNITED STATES. 


od 


Your petitioner would respectfully show that on that on the 4th day of 
August, 1886, he was duly appointed and qualified by the orphans’ court 
of Baltimore City, in the State of Maryland, administrator of the estate of 
Thomas J. Lamdin, deceased, late a citizen of the United States and a resi- 
dent of the city of Baltimore, State of Maryland. 

2d. Your petitioner would further show that prior to June 6th, 1872, 
said Thomas J. Lamdin gave the information upon which a penalty of 
$1,100.00 was recovered by com promise from Gotschalk & Spilman, retifi- 
ers and wholesale liquor dealers in said cit y of Baltimore, w hic h « eS 0- 
Inise Was approved “4 the Secretary of the Treasury January 10th, 1873. 

3d. Your petitioner would further show that said Thomas J. Lamdin 

was, on the 10th day of December, 1886, declared by the Secretary 
2 of the Treasury to have been the first informer, and that said Lam- 
din as informer would have been entitled to be paid the sum of 
$490.00, but refuses to pay said sum because before the approval of the 
compromise by the Secretary of the ‘Treasury the law giving shares to in- 


ie ORM ES LHe 


oe! 
SW, oe oe 


e ™ 
se osama siti 


formers was, as he claims, repealed. 

ith. Your petitioner would further show that no assignment or transfer 
of said claim or any part thereof has ever been, and that he as adminis- 
trator as aforesaid is entitled to judgment for $490.00 after the allowance 


of all just credits and offsets. 


| 
: 
: 
| 


WittiAM L. BAILEE, 


Administrator of Ahr pabot t i, Odin BE Lamdin. deceased. 


lL. Gy. KIMBALL, 
Atty tor (Yaimant. 


STATE OF MARYLAND, City of Balti 
Wi Bailee. being duly sworn, deposes ind SVs that he has read the fore- 
gone petition signed by him and knows the contents thereof, and that the 
statement therein made on his own information are true and the state- 
ments made on information and belief he believes to be true. 
WiLuraAM Li. BAILEE. 
3 Sworn to and subseribed before me this 13th dav of December, 


A |) 1886. 
Jno. T. MAppox, Jr 


STATE OF MARYLAND, Baltimore City, sect: 


I hereby certify that John 5 7 Maddox, esquire, before whom the uli- 
nexed affidavit was made, and who has thereto subscribed his name, was, 
at the time of so doing, a justice of the peace of the State of Maryland, in 


Seta. oh ae 
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and for the city of Baltimore, duly commissioned and sworn, and authorized 
: by law to administer oaths and take acknowledements. I further certify 

that 1 am acquainted with the handwriting of the said justice and verily 


believe the sicnature to be his wenuine signature. 


In LeESLIMONY whereof. [ her LO Sf ik hand and aitix th , sen | ot the sti- 


? 
‘ 
, 7 Poa ltim , 1m? A y. s 
perior court Ol Baltimore CILY. this i.) CGAV OT Dec'r. A. 1) LAS, 


; 


ISEAT.. | JAS. BOND. 7 
y ; } . : ; P : 


as Cre Ci rf rave, Se. / leat ij) , ib. i SSG. 


And now comes the Attornev-Lrenera on behalt of thre nited states, 
: +7 , a lens — | " — 

and answering the pt tition of the claimant herein denies each and CVC. ¥ 
allevation therein contained: and asks judgement that the petition be dis- 
missed. 

\ ‘) «, ’ i} | 7 thy : iw! * ct +i bata, 4 «. 7? Peat t} “ft | os T Ne ° ‘ 

d lit as ce (>) FERLECET Ci tiait chitl Be | apa? Gi <AYyt i Lid, Line ne ciaimuant 
nas ata times borne true taith and allemian to thie (;overnment of the 


L nited states, and has hot in AnV Wav voiuntl irilv aided, ab tted. or given 
encouragment to rebellion against the said Government, the Attorney-. 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly 

RoBert A. HowARpb, 


y p 
} heyy ' “sei 
A ssistani Afttoy iif v-Creneral. 
. 


) [1] findings 0] fact and CONCUSSION or a o> holed iy hy . ISS, 
This ease having been heard before the Court of Claims, the court upon 
the evidence finds the tacts to be as follows: 


On the 14th of August, 1866, the Secretary of the Treasury issued the 

following circular : | 
TREASURY DEPARTMENT, August 14th, 1866. Tr) 

The act amendatory of the internal-revenue law, which went into effect 
on August 1, contains the following provisions : 

“And where not otherwise provided for, such share as the Secretary of 
the Treasury shall by general regulation provide, not exceeding one 
moiety nor more than five thousand dollars in any one case, shall be to the 
use of the person, to be ascertained by the court which shall have imposed 
or decreed any such fine, penalty, or forfeiture, who shall first inform of 
the cause, matter, or thing whereby such a fine, penalty, or forfeiture shall 
have been incurred; and when any sum is paid without suit, or before 
judgment, in lieu of fine, penalty, or forfeiture, and a share of same is 
claimed by any person as informer, the Secretary of the Treasury, under 
general regulations to be by him prescribed, shall determine whether any 
claimant is entitled to such share as above limited, and to whom the same 

shall be paid, and shall make payment accordingly. 
6 “It is hereby declared to be the true intent and meaning of the 
present and all previous provisions of internal-revenue acts granting 
shares to informers, that no right accrue to or is vested in any informer in 


ex ae ROE INR a BOOP SE LG ARE A a = wy * é * 


- 


7 


UNITED STATES VS. WILLIAM L. BAILEE, ADMINISTRATOR. o 


any case until the fine, penalty, or forfeiture in such case is fixed by judg- 
ment or compromise and the amount or proceeds shall have been paid, 
when the informer shall become entitled to his legal share of the sum ad- 
judged or agreed upon and received: Provided, That nothing hereing con- 
{ Tht d shall he construed to limit or al 
ra portion of a fine, penalty, or forfeiture conferred on the Secretary of 


4? 
recog? 
re 


Lhe power oft remitting the whole 


the ‘Treasury by existing laws.’ 
l'nder the authoritv here conferred the following schedule of informers’ 


share ~ is it rebyv prescribed . 


(On the first five hundred dollars fanv penaitv the intormel 


eee DO Le <a pereremen re ON ... OU per cent 
Of the next fifteen hundred dollars... decided .eeeee 40 per cent. 
(Of the next two thousand dollars. .. | epee a ,eoeee OU per cent. 
Deo. do. i ae 25 per cent. 
Do. do, , | jaded goed 20 per cent 
Do. do. bie | ; dink i .. 10 per cent. 

(ft ill above twelve thousand dollars irhai the cceeding hity- 
five thousand dollars....... Hes ; See 

i Thus, if the penalty is five hundred dollars, the In- 
former will receive........... revert ne sees S200. OO 
lf one thousand dollars ...... se heeeedacee 60s cotennsnienene catned 150. OO 
lf two thousand dollars..... .. ........ | Koeeesinéeennoane $o0. OO 
lf three thousand dollars......... 1, 150. OO 
lf four thousand dollars............ Comik +4 oe beveancemeree 1, 450, OO 
If five thousand dollars...... ........ ; sé oenen 1, 700. OO 
Ce Oe CR I hii Bic vccecces ch hudasese 1, 990. OO 
lf seven thousand dollars............... ae s eceneneee bene 2. 150. OO 
If « iolht thousand dollars oo -eecce TTT , - pecececeece 2, 300. OO 
if nine thousand dollars ................. seh ud anececakel ee 
RO Re i i ins cciccne ddvacccuseen ee 2, 690, OO 
[If eleven thousand dollars ............ ar beawaeed eases 2, 790. OO 
[If twelve thousand dollars........ aid lias sas odaeags 2, 850. OO 

Of every additional one thousand dollars up to fifty-five thou- 
MG ccicnceci takes ee ee : ed ‘is > et eibets OO), OO 


HucH McCuLLocsu., 


— one 
weCT lary ai tiie Treaaw JP 


I]. 

Upon the irformation first given by Thomas J. Lamdin to the proper 
otheers ot the United States, after said circuiar Was issued, ana in Decem- 
ber, 1871, against Gotschalk & Spilman, rectifiers and wholesale liquor 
dlealers, said firm were proceeded against for violation of the internal-reve- 
nue laws, but the case was not finally settled until 1873, when it was com- 
promised by the payment, by said Gotschalk & Spilman, to the United 
States, of eleven hundred dollars (31,100), as or in lien of penalties. 


LI. 


On the tenth day of April, 1872, said Lamdin made his claim 


: Poe » ’ . ie . . 
5 for informer’s share under the provisions of the cireular dated Au- 
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gust 14th, 1866. And the Secretary of the Treasury made the following 
decision upon said application : 


TREASURY DEPARTMENT. 
OrFICE OF THE SECRETARY, 
Washington, D. gam Dec mber 1 Oth, LSS86. 


[. G. KIMBALL, Esqr., 
Attorne Fi at Law. Washington, }). 


Sir: In your letter of the Ist ultimo. enclosing a power of attorney 
from W. L. Bailie, administrator on the estate of ‘Thomas J. Lamdin, de- 
ceased, authorizing you to prosecute the claim of the deceased to an in- 
this case be taken up and said Lamdin 


‘* 


former’s share, you requested that 
declared or found to have been the informer.” 

In reply I have to say that the proof filed with the Secretary of the 
Treasury in November, 1872, showed that said Thomas J. Lamdin gave 
the information upon which a penalty of $1,100.00 was recovered by com- 
promise by Gotschalk and Spilman, rectifiers and wholesale liquor deal- 
ers,‘in Baltimore, Maryland, the compromise having been approved by the 
Secretary of the ‘Treasury on January 10, 1873, and the penalty having 
been paid on January 30, 1873. 

While I find and declare that said Thomas J. Lamdin was the first 
informer in this case, yet I decline to direct the payment of the usual in- 
former’s share of the penalty (which would be $490.00), because the question 

as to whether the informer did not lose his right tO a share of the 
Q penalty by the repeal of the law giving shares to informers before the 
compromise In this case was effected ‘is involved in the Ramsey 
case, now pending in the Supreme Court on appeal by the Government 
from the Court of Claims. 
Respectfully, yours, 
ID). MANNING, 


Secretary. 
LV. 


That Wm. L. Baillie was duly appointed administrator of the estate of 
Thomas J. Lamdin, deceased. 


V. 


The only action taken on the « “re by the Treasurv Department previous 
to December 10th, 1886. appears by the following letter : 


TREASURY DEPARTMENT. 
QOFFICE OF THE SECRETARY. 
Washington, J). bell (je fol itr | thi . IRR. 


The honorable the ATTORNEY-GENERAL: 

Sir: L have the honor to acknowledge the receipt of your letter (R.A. 
H.), of the 7th instant, asking to be furnished with any book entries 
showing any action, either by the Secretary of the Treasury or the Com- 
missioner of Ipternal Revenue, in the case of Wm. S. (L.) Baillie. admr. 
of the estate of Thomas J. Lamdin, deceased, rs. The United States. 
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UNITED STATZS VS. WILLIAM L. BAILEE, ADMINISTRATOR. 2 


[n reply you are informed that the “ Register of Informer’s Claims” 

kept in the office of the Secretary shows the receipt of Thomas J. Lam- 

din’s application for informer’s share in the case of Gotschalk & 

LO Spilman, dated April 10,1872, and under the heading of “ how 
disposed of” the entry is “ no action.” 

This entry was made in accordance with the ruling of the Secretary 
that an informer lost his right under the section 179 of the act of June 
30, 1864, as amended by the act of July 13, 1866 (14 Stat. 145), unless 
the penalty, fine, or forfeiture, in the case in which he gave insormation, 
was fixed by judgement or compromise, and the amount was paid prior to 
August 1, 1872, when the repeal of said section 179 took effect. In this 
case the records show that the compromise was not concluded until Jan- 
uary 10, 18735. 

I have to add that the Commissioner of , Internal Revenue had no juris- 
diction, and therefore could take no action in cases of this kind. 

The petition enclo-ed by you is herewith returned as requested. 

Respectfully yours, 
C’. S. FAIRCHILD, 


Secretary. 


CONCLUSION OF LAW. 


Upon the foregoing findings of fact the court decides, as conclusion of 


law, that the claimant is entitled to recover the sum of four hundred and 
ninety dollars ($490) on the authority of Ramsey vs. The United States, 
21 C. Cls., 443. Affirmed in United States rs. Ramsey, 120 U.S., 214. 


1] LV .—Final jpudgme nt, 


At a Court of Claims, held in the city of Washington, D. C., on the 
6th day of February, A. D. 1888, judgment was ordered to be entered as 
follows : 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said William L. Bailee, as ad- 
ministrator of Thomas J. Lamdin, deceased, do have and recover of and 
from the United States the sum of four hundred and ninety dollars 
($490.00). 


1? V .—Application of defe ndants io ff / allowances of appeal. 


Irom the judgment rendered in the above-entitled cause onthe 6th dav 
ot February, 1888, in favor of claimant, the defendants, by their Attorney- 
General, on the 8th day of February, 1888, make application for, and give 
notice of, an appeal to the Supreme Court of the United States. 

RopertT A. Howarp, 
Asst. Attorney-Ge neral 


Kiled Feb. 8, 1888, 
WitttiaAM A. RICHARDSON, 
Chief Justice. 
Allowed In open court. 
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Iu the Supreme Court of the United States. 
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+ 
‘ THe UNITED STATES, APPELLANT, ) 
if v8. 

WiituiAM L. BAILLE!, ADMINISTRA- > No, 1386. 
0 tor of theestate of Thomas J. Lambdin, 

deceased. 
APPEAL FROM THE COURT OF CLAIMS. 
STATEMENT AND BRIEF OF ARGUMENT FOR APPELLANT. 
STATEMENT OF THE CASE. 


This is an appeal from a judgment rendered by the 
Court of Claims, in favor of the appellees above named 
against the United States, for the sum of $490. 

In pursuance of information first given in December, 
1871, by Thomas J. Lambdin, now deceased, to the proper 
officers of the United States against Gotschalk & Spil- 
man, rectifiers and wholesale liquor dealers, said firm were 
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2 
proceede1 against for violation of the internal-revenue 
laws. The case was not finally settled until 1873, when 
it was compromised by the payment. by said Gotschalk 
& Spilman to the United States of $1,100 as or in lieu 
of penalties. Section 179 of the Act of June 50, 1874(13 
Stat. L., 304), as amended by Act of July 13, 1874 (14 
L., Stat. 145), is as follows : 


That section one hundred and seventy-nine be 
amended by striking out all after the enacting clause 
and inserting in lieu thereof the following: That, 
where it is not otherwise provided for, it shall be the 
duty of the collectors, in their respective districts, and 
they are hereby authorized, to prosecute for the re- 
covery of any sum orsums that miay be forfeited ; and 
all fines, penalties, and forfeitures which may be im- 
posed or incurred shall and may be sued for and 
recovered, where not otherwise provided, in the name 
of the United States, in any proper form of action, or 
by any appropriate form of proceeding, before any 
circuit or district court of the United States for the 
district within which said fiae, penalty, or forfeiture 
may have been incurred, or before any court of com- 
petent jurisdiction. And where not otherwise pro- 
vided for, such share as the Secretary of the Treasury 
shall, by general regulations, provide, not exceeding 
one moiety, nor more than five thousand dollars in 
any one case, shall be to the use of the person, to be 
ascertained by the court which shall have imposed or 
decreed any such fine, penalty, or forfeiture, who shall 
first inform of the cause, matter, or thing whereby 
such fine, penalty, or forfeiture shall have been in- 
curred ; and when any sum is paid without suit, or 
before judgment, in lieu of fine, penlly [penalty], or 
forfeiture, and a share of the same is claimed by any 
person as informer, the Secretary of the Treasury, 
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under general regulations to be by him prescribed, 
oaall determine whether any claimant is entitled to 
such share as above limited, and to whom the same 
shall be paid, and shall make payment accordingly. 
It is hereby declared to be the true intent and mean- 
ing of the present and all previous provisions of in- 
ternal-revenue acts granting shares to informers, that 
no right accrues to or is vested in any informer in 
any case until the fine, penalty, or forfeiture in such 
case is fixed by judgment or compromise, and the 
amount or proceeds shall have been paid, when the 
informer shall become entitled to his legal share of 
the sum adjudged or agreed upon and received: Pro- 
vided, That nothing herein contained shall be con- 
strued to limit or affect the power of remitting the 
whole or any portion of a fine, penalty, or forfeiture 
conferred on the Secretary of the Treasury by exist- 
ing laws. 


Under the provisions of the above-cited law and the 
circular of the Secretary of the Treasury claimant would 
have been entitled to payment as follows : 


Of $500, 50 per cent ....... s/aihdieinsiieseniiancindliaialiaiia Nail »» $250 
Of $600, 40 per cent ..... pian cinaininbenais what ss 
490) 


Section 39 of act June 6, 1872 (17 Stat., 256), is as 
follows : 


That so much of section one hundred and seventy- 
nine of the act of July thirteenth, eighteen hundred 
and sixty-six, as provides for moieties to informers 
be, and the same is hereby, repealed ; and the Com- 
missioner of Internal Revenue, with the approval of 
the Secretary of the Treasury, is hereby authorized to 


pay suc. sums, not exceeding in the aggregate the 
amount appropriated therefor, as may, in his judg- 
ment, be deemed necessary for detecting and bring- 
ing to trial and punishment persons guilty of violat- 
ing the internal revenue laws, or conniving at the 
same, in cases where such expenses are not otherwise 
provided for by law; and for this purpose there is 
hereby appropriated one hundred thousand dollars, 
or so much thereof as may be necessary, out of any 
money in the Treasury not otherwise appropriated. 
(17 Statutes at Large, 256, 257.) 

By section 46 of the same act (p. 258) it was provided 

as follows: 


That all acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed: Pro- 
vided, That all of the provisions of said act shall be 
in force for levying and collecting all taxes properly 
assessed, or liable to be assessed, or accruing under the 
provisions of former acts, the right to which has has 
already accrued, or which may hereafter accrue, under 
said acts, and for maintaining, continuing, and en- 
forcing liens, fines, penalties, and forfeitures incurred 
under and by virtue thereof. And this act shall not 
be construed to affect any act done, right accrued, or 
penalty incurred under former acts, but every such 
right is hereby saved ; and all suits and prosecutions 
for acts already done in violation of any former 
act or acts of Congress relating to the subjects em- 
braced in this act may be commenced or proceeded 
with in like manner as if this act had not been 
passed. 

On the 10th of April, 1872 (prior to the compromise), 
Lambdin made claim for the informer’s share, under the 
provisions of the circular of the Secretary of the Treas- 


ury above referred to. 
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The “ register of informers’ claims” kept in the office 
of the Secretary of the Treasury shows the receipt of 
Thomas J. Lambdin’s application for informer’s share in 
the case of Gotschalk & Spilman, dated April 1O, 1872, 
and under the heading of * how disposed of” the entry is 


“no action.” 


This entry was made in accordance with the rul- 
ing of the Secretary that an informer lost his right 
under section 179 of the act of June 50, L864, as 
amended by the act of July 13, 1866 (14 Stat. 145) 
unless the penalty fine or forfeiture, in the case in 
which he gave information, was fixed by judgment 
or compromise and the amount was paid prior to 
August 1, 1872, when the repeal of said section 179 
took effect. In this case the res ords show that the 
compromise was not concluded until January 10, 
1873. (Letter of Secretary of the Treasury to the 
Attorney General, Finding 5 Trans. 4) 

In reply to a request made by claimant’s attorney, 
dated Ist of November 1886, th Secretary of the ‘T'reas- 
ury says: 


While I find and declare that said Thomas J. Lamb- 
din was the first informer in this case, yet I decline 
to direct the payment of the usual informer’s share of 
the penalty (which would be $490) because the ques- 
tion as to whether the informer did not lose bis right 
toa share of the penalty by the repeal of the law 
giving shares to informers before the compromise in 
this case was effected is involved in the Ramsay case, 
now pending in the Supreme Court on appeal by the 
Government from the Court of Claims. (Letter of 
Secretary of the Treasury Finding IIIl. Trans 4). 
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The position of the claimant is that the letter of the 
Secretary of the Treasury of December 14, 1866, is the 
determination required by the act of 1866 (supra), that the 
claimant is entitled to said sum of $490, and that it should 
be paid to him. 

The appellant contends : 

(1) The said letter of the Secretary is simply a declara- 
tion that Lambdin was the first informer. 

(2) That it is in no respect a determination in favor of 
claimant as required by. the act of 1866 (supra).: 

(3) That the letter of the Secretary is in effect a refusal 
to determine that any amount is due claimant. 

(4) Thatthe ruling that the act of July 13, 1866 (supra), 
so far as fees to be paid informers is concerned, is re- 
pealed by section 39 of the act of June 6, 1872 (supra), is 
correct, and that by reason of such repeal claimant is not 
entitled to $490 for informers’ fees. 

(5) That independent of any right that might be de- 
rived by claimant, under and by virtue of said law of 1866, 
there is no legal claim on the part of the claimant. That 
as by’provisions of the act of 1866 no right vested in 
the informer until the amount of the penalty is fixed either 
by judgment or compromise, the repeal of that portion of 
the statute ‘relative to informers’ fees would leave him 
without legal right or remedy. 

(6) That prior to the settlement of the claim against 
Gotschalk & Spilman the statute authorizing the payment 
of informers’ fees in accordance with the act of 1866 was 
repealed. That therefore, at the time of such repeal, no 
legal right or claim had vested in claimant. 


The court below decided on the authority of Ramsay V. 
The United States (120 U.S. R., 214) that claimant is en- 


titled ro recover, 


ASSIGNMENTS OF ERROR. 


The court erred— 

(1) In finding, as a conclusion of law, “‘ that the claim- 
ant is entitled to recover the sum of $490 on the authority 
of Ramsay v. The United States (21 C. Cls. R., 443), af- 
firmed in United States vy. Ramsay (120 U.S. R., 214).” 


‘(2) In ordering, adjudging, and decreeing “that the 


said William L. Bailee, as administrator of Thomas J. 
Lambdin, deceased, do have and recover of and from the 
United States the sum of four hundred and ninety dollars 
($490).” 


(3) In not dismissing the petition. 


BRIEF OF ARGUMENT. 


In the case of Ramsay vy. The United States (21 C. 
Cls. R., 443) the same question was presented as in the 
case at: bar. 

Ramsay claimed an informer’s fee under the provisions 
of the act of 1866 (14 Stat., 154) and the circular of 14th 
August, 1866, above referred to (Finding I, Trans. 2). 
In consequence of the information given by Ramsay an 
action was commenced for the recovery of penalties for 
violation of the internal-revenue laws, which resulted in 


q compromise in June, 1874, and the payment of a certain 
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sum of money by the defendant in discharge of its liabili- 
ties. It was conceded that he was the informer, as claimed, 
and that he was entitled to the amount claimed, if the duty 
and power to make the payment were not taken away by 
section 39 of the act of June 6, 1872 (17 Stat., 256), re- 
pealing the provisions of the act of 1866, supra. 

Claimant’s administrator brought suit in the Court of 
Claims and obtained judgment. On an appeal in behalf 
of the Government, this court affirmed the judgment of the 
Court of Claims by a divided court. 

The same question is again presented in the case at bar 
to this court. 


The Court of Claims has no jurisdiction, 


The Secretary of the Treasury, under general reg- 
ulations to be by him prescribed shall determine 
whether any claimant is entitled to such share as 
above limited, and to whom the same shall be paid 
and shall make payment accordingly. 

As a matter of fact, in this case the decision of the Sec- 
retary of the Treasury is adverse to the claim. Is it true 
the “ register of informers’ claims” in the Treasury in the 
case of Gotschalk & Spilman shows as to the Lambdin 
claim there is an entry of “no action.” But it also ap- 
pears from the letter of the Secretary of the Treasury 
(Trans., 5) that this entry was made in accordance with 
“the ruling of the Secretary that an informer lost his 
right under the section 179 of the act of June 30, 1864, 
as amended by the act of July 13, 1866 (14 Stat., 145), 
unless the penalty, fine or forfeiture, in the case in which 
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he gave information, was fixed by judgment or comp%o- 
mise, and the amount was paid prior to August 1, 1872, 
when the repeal of said section 179 tcok effect.” 

In the letter of the Secretary of the Treasury to claim- 
ant’s attorney, dated December 10, 1866 (Trans., 4), the 
decision is adverse to claimant. 

While I find that said Thomas J. Lambdin was 
the first informer in this case, J decline to direct 
the payment of the usual informer’s share of the pen- 
as * >> 

In the case of Ramsay v. The United States (14 C. Cls. 
R., 373), Richardson, J., says: 

If the Secretary of the Treasury had decided in 
Claimant’s favor and certified } is decision to the 1C- 
counting officers, and they had rejected the claim, the 
case would have been like that of Kaufman, and this 
court would have had jurisdiction to enforce payment ; 
but without such a decision in his favor by the officer 
designated by law to determin¢ tne matter, he has no 
standing in court. 


The decision in the case of Ramsay, supra, has had the 
force of law since it was rendered in 1875. It has been 
recognized as a guide in determining the judicial powers 
of Department officers. If the court was correct in its 
decision, upon exactly the same facts being presented in 
the present case, the petition should have been dismissed 
on the grounds of the prior decision. The very learned 
opinion delivered in support of such decision, and reported 
in 14 Court of Claims Reports, page 371, is presented to 
this court in support of the present appeal. 

The court below could only obtain jurisdiction to enforce 
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an award of the Secretary. The finding a fact in a case 
is not an award. If no decree is made there is no decree 
to enforce. If this court sustain the principles decided 
in the upinion rendered in 14 Court of Claims Reports, 
page 371, then a judicial construction of the repealing 
act of 1872, supra, is not requisite, the decision of the 
court below should be reversed, and the case remanded 
with directions to dismiss the petition. 


II. 


The ruling of the Secretary of the Treasury that by 
reason of the repealing act of 1872 claimant is not en- 
titled to informer’s fees under the provisions of the act of 
1866 is correct. Under the following provision of the act 
of 1866 no right to payment could vest in an informer 
prior to judgment or compromise : 


It is hereby declared to be the true intent and 
meaning of the present and all previous provisions 
of internal-revenue acts granting shares to informers 
that no right accrues to or is vested in any informer 
in any case until the fine, penalty, or forfeiture in 
such case is fixed by judgment or compromise and 
the amount and proceeds shall have been paid, when 
the informer shall become entitled to his legal share 
of the sum adjudged or agreed upon and received : 
Provided, That nothing herein contained shall be 
construed to limit or affect the power of remitting 
the whole or any portion of a fine, penalty, or for- 
feiture conferred on the Secretary of the Treasury by 
existing laws. 


Not only did no right vest in Mr. Lambdin prior to 
the date of the compromise, but the Secretary of the 
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Treasury had the power at any. time to deprive him of the 
benefit conferred upon him as informer by remitting the 
penalty, ete. 

It is admitted that where a perfect right of action has 
vested, the repeal of a statute will not divest the right. 
In this case, however, no right had vested. Claimant’s 
entire claim is founded on the statute and subject to its 
provisions. He has rendered no service recognizable by 
the law, independent of a service created by the statute. 

Independent of the express terms of the statute, he 
would not, as an informer, have any vested right in a pen- 
alty until after judgnient. 

Much stronger cases than the present were decided ad- 
versely LO informers by this court, Confiscation ( ases (7 
Wall., 454). Judgment in a number of these cases had 
been found in favor of the United States and for the use 
of the informer. This court held that the informers had 
no such vested interest as would prevent the remission of 
the penalty, even after judgment, and the cases were dis- 
missed on motion of the Attorney-General. 

A defendant is discharged by the repeal of the law. 
(Norris v. Crocker, 13 How., 429; United States vy. Mann, 
1 Gallison, 177.) The section of the statute author- 
zing informers’ pay being repealed, the power of the 
Secretary to direct payment is, as a consequence, gone, 
The claimant had rendered no service recognizable at law. 
Even had he rendered such service, no right having vested 
in him prior to the repeal 6f the statute, he would have 
no legal claim under the statute. The measure of value 
for the service was created by the statutes. The statute 
being repealed, no measure of damage exists. No judg- 
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ment can be rendered in a suit after the repeal of the act. 
under which it was brought. (Hx parte McCardle, 7 Wall., 
506-514, and cases cited, viz, Norris v. Crocker, 13 
How., 429; Insurance Company v. Ritchie, 5 Wall., 541.) 
As to e:fect of repeal of statutes, see Sedgwick on Statu- 
tory and Constitutional Law, p. 129, et seq. 

It was held by the court below in the Ramsay Case 
(21 C; Cls., 443) that— 


The authorities cited relate only to cases where the 
law giving a penalty is repealed. ‘There is no doubt 
that the repeal of a statute puts an end to all actions 
under it. That is not this case. The law giving a 
penalty was not repealed. It was the power to 
promise to an informer a share of the penalty that 
was repealed. 

The fallacy of this position is manifest upon an exami- 
nation of the law; a distinction withouta difference is made. 
By the Act of 1866 (14 Stat. L., 145) it is provided : 


And when not otherwise provided for, such share 
as the Secretary of the Treasury shall by general reg- 
ulations provide, not exceeding one moiety nor more 
than $5,000 in any one case, shall be to the use of the 
person, to be ascertained by the court, which shall first 
inform of the cause, matter, or thing whereby such 
fine, penalty, or forfeiture shall have been incurred ; 
and when any sum is paid without suit, or before 
judgment, in lieu of fine (penalty) or forfeiture, and 
a share of the same is claimed by any person as in- 
former, the Secretary of the Treasury, under general 
regulations to be by him prescribed, shall determine 
whether any claimant is entitled to such share as 
above limited, and to whom the same shall be paid, 
and to make payment accordingly. 
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Section 39 of the Act of June 6, 1872 (17 Stat. L., 
256), is broad and unmistakable in its terms. 

So much of section one hundred and seventy-nine 
of the act of July thirteenth, eighteen hundred and 
sixty-six, as provides for moieties to informer be, and 
the same is hereby, repealed. 


The repeal of the law of 1866, so far as Mr. Lambdin 
is concerned, it is submitted, is absolute, unconditional, and 
unqualified. 

It is true that by said section 39 the Commissioner of 
Internal Revenue, with the approval of the Secretary of 
the Treasury, is authorized to pay such sums as may, in 
his judgment, be necessdry. As to whether any sum shall 
be paid is a subject for the discretion of the Commissioner 
of Internal Revenue. It is in no sense a reservation of 
the powers conferred on the Secretary of the Treasury by 
the act of 1866; it is a new power conferred on the Com- 
missioner of Internal Revenue by the act of 1872. The 
power thereby conferred is not retroactive but is prospect- 
ive as to its operation. ‘The power so conferred on the 
Commissioner in no degree limits the force and effect of 
the repeal. Nor does the proviso referred to by the court 
(sec 46, 17 Stat. L., 258) in any way modify or control 
the full force and .effect of the repealing act so far as it 
relates to the payment of informer’s compensation. Such 
proviso is in effect a saving clause for the Government, 
not for informers. 

By the act of 1866, upon which this claim is founded, 
the Secretary of the Treasury is required to “ determine 


whether any claimant is entitled to such share as above 
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limited, and to whom the same shall be paid, and shall 
make payment accordingly.” 

The Secretary of the Treasury has not determined that 
Lambdin was entitled to any share of the penalties col- 
lected from Gotschalk & Spilman. 

- He has found that Lambdin wus the first informer, but 
he has not found that he is entitled to a share of the pen- 
alty. He has not awarded or ordered any payment to be 
made claimant. The accounting officers have therefore not 
refused payment. On the contrary, the Secretary of the 
Treasury has refused to direct payment. 


It is submitted that the ruling’of the Sccretary of the 
Treasury, that the claimant is not entitled to compensa- 
tion under the said act of 1866, by reason of its repeal by 
the act of 1872, is correct, It is submitted that no legal 
right has vested in claimant for any portion of the pen- 
alty obtained by compromise, That if he is aggrieved 
he must look to Congress, and not to the courts, for his 
remedy. 

Respectfully, 
A. H. GARLAND, 
Attorney-General. 
RoBErRT A. HowaArp, 
Assistant Attorney-General. 
me F. P, DEWEEs, 
Assistant Attorney. 
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GEORGE A. KING, 
I. G. KIMBALL, 
Attorne yO or Appellee. 


In the Supreme Court of the Enited States. 


OcTosBerR ‘TERM, 1887. 


THE UNITED STATES. Appetuanr. 
79. 
ae \ Vo. 1386. 
WILLIAM L. BAILEE, Apmryisrraror o1 
roe Estate or Tuomas J. Lampriy, De- 


CEASED. 


Brief for y | ppelle : 


STATEMENT OF THE CASE. 


The statement of the case presented by the Attorney- 
General is not controverted. 


[I. 


Brier. 


Although Lamdin, the informer, filed his claim for his 
share of the penalty as early as 1872, no action was taken 
thereon for about fourteen years. 

In 1886 the application was renewed by his administra- 
tor, the present claimant. On December 10, 1886, the 
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Secretary of the Treasury, by letter addressed to the claim- 
ant’s attorney (p. 4 of record), “ found and declared that 
said Thomas J. Lamdin was the first informer in this case,’ 
and that his share under the terms of the Treasury circular 
was $490; but declined to direct payment of it at that time, 
“ because the question as to whether the informer did not 
lose his right to a share of the penalty by the repeal of the 
law giving shares to informers before the compromise in 
this case was effected is involved in the Ramsay case, now 
pending in the Supreme Court on appeal by the Govern- 
ment from the Court of Claims.” 

On January 17, 1887, this court announced that it was 
equally divided in opinion in the Ramsay case, thus aflirm- 
ing the judgment of the Court of Claims in favor of the 
claimants. United States v. Leamsay, 120 U.S. 214. 

Under a familiar rule, that decision, although as binding 
in that particular case as if rendered upon the concurrence 
of all the judges, constituted no precedent for the action of 
the Treasury Department upon any other case of like 
character. Durant v. Hssex Co., 7 Wall. 107. 

Suit was therefore instituted in the Court of Claims, 
which gave judgment in favor of the claimant on the anu- 
thority nh its previous decision in Ramsay v. United States, 
21 C. Cls. 443. 

In the Ramsay case the Secretary of the Treasury de- 
cided Ramsay to be the informer for the express purpose of 
giving him a standing in the Court of Claims, stating in his 
letter to the claimant’s attorney (120 U. 8. 222), “ It is pre- 
sumed that, upon this official action, your ‘aan will now be 
in a condition to prosecute his claim in the Court of Claims, 
and that that court will have full jurisdiction of the case.”* 


*We Seaies, in passing, to call attention to the erroneous statement in 
the report of the decision of the Court of Claims in the Rantsay case, 
that, ‘‘ This case was referred by the Secretary of the Treasury, under 
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As the Secretary's letter in this case refers to the Ramsay 
case, it is fair to presume that the award in this case was 
made for the same purpose. It is contended, however, by 
counsel for the United States, that the award is insufficient 
in form. 

The law prescribes no special form for awards of this 
character; and whenever the Secretary signifies in any 
appropriate manner his decision as to who is the informer 
and the share to which he is entitled, the right of the in- 
former vests. 

The award was made in the shape of an official com- 
munication to the claimant’s attorney. It is apparent on its 
face that it was made for the purpose of giving the claimant 
a standing in the Court of Claims. True, no formal refer 
ence of the case under section 1063 of the Revised Statutes 
was made, but that was not necessary. ‘The Secretary hav 
ing determined all the material questions in the case favor 
ably to the claimant, the law itself gave the right of action 
to him as the person “ determined ” by the Secretary of the 
Treasury as “entitled to such share as above limited.” 

The fact that the Secretary declined to order the pay 
ment of the share certainly does not operate against the 
claim. A somewhat similar question was before this Court 
in Butterworth v. foe, 112 U.S. 50, where it appeared 
that the Commissioner of Patents had decided the relator 
to be entitled to a patent for his invention, but declined to 


issue the patent because his decision in favor of the relator 


had been reversed upon appeal by the Secretary of the 
I PI ; : 


Interior. This Court, however, having decided that the 


Secretary of the Interior had no appellate jurisdiction over 


the Revised Statutes, § 1063,” (21 C. Ols. 444). This is a mistake. The 
suit was commenced by the voluntary petition of the claimants, suing 
upon the letter of the Secretary of the Treasury as an award. (See the 
report in this Court, 120 U. S. 214, and the printed record in the case, No. 
1031 of October Term, 1886). 
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the decisions of the Commissioner of Patents, held that a 


mandamus was rightly awarded to compel the Commissioner 
of Patents to carry out his own decision in favor of the 
relator. This Court said: 


‘Some question is made as to the remedy. We think, 
however, that mandamus will lie, and that it was properly 
directed to the Commissioner of Patents. He had fully 
exercised his judgment and discretion when he decided that 
the relators were entitled to a patent. The duty to pre- 
pare it, to lay it before the Secretary for his signature, and 
to countersign it, were all that remained; and they were all 
purely ministerial. These duties he had failed and re- 
fused to. perform merely out of deference to the claim of 
the Secretary to reverse and set aside the decision on the 
merits in favor of the relators. This we have held not to 
be a valid excuse. ‘The case falls clearly within the prin- 
ciples acted upon in Commissioner of Patents v. Whitely, 
4 Wall. 522.” 


So in the present case the Secretary of the Treasury has 
decided Lamdin to be the informer; has fixed the amount 
of his share of the penalty received. His refusal to pay 
is based entirely upon doubts as to whether a repealing 
statute has not cut off his right to make the payment. See, 
also, Johnson v. Towsley, 13 Wall. 72. 

It cannot be held that the right of Lamdin, or, his admin- 
istrator, to obtain a decision and award of the Secretary was 
defeated by the Department having at any previous time 
adopted and applied to other cases a construction of the re- 
pealing act unfavorable to his case, for that decision had 
never been made in this particular case, but had only been 
made in certain other cases; and certainly no Secretary is 
bound by law to accept a construction previously adopted 
by the Department if satisfied that it is erroneous. It was 
so held by this Court in United States v. Macdaniel, 7 
Pet. 1. 


For the same reason no statute of limitations runs against 
this claim. The statute vested the Secretary of the Treas- 
ury with the sole power of determining the first informer 
and ascertaining his share; and until that determination 
was made, the claimant had not even a prima facie right, 
and was wholly without standing in the Court of Claims. 
It was so held by that Court in Ramsay v. United States, 
14 ©, Ols. 367. and to the same ettect are the decisions of 
this Court in (/nited States v. Aaufman, 96 U.S. 567, and 
United States v. Louisiana, 123 U.S. 32, 37. The right 
of Lamdin, or his representatives, to sue in the Court of 
Claims, dated only from December 10, 1886, when the Sec- 
retary of the Treasury ascertained and determined him to 
be the informer, and calculated his share at $490. 

As to the question whether the repeal of the moiety 


statute divested Lamdin of the right to recover for informa 


tion given by him while the statute was in full life and 
effect, the general principle involved in the question has 
been frequently decided by this Court. It is true that the 
statute under which the information was given declares that 
“no right accrues to or is vested in any informer in any 
case until the tine, penalty, or forfeiture in such case is fixed 
by judgment or compromise and the amount of proceeds 
shall have been paid,” but it adds, ** when the informer shall 
become entitled to his legal share of the sum adjudged or 
agreed upon and received.” It thus not only negatives the 
right of the informer to any share of the penalty until it 
shall have been paid, but it proceeds attirmatively to declare 
that upon its being paid the informer sia// become entitled 
to his share, 

The repealing statute of 1872, even if it contained no 
saving clause, would not under well-settled principles have 
affected the claimant’s right to compensation for work done 


by him previous to the repeal ; but it is accompanied by a 
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saving clause which was evidently designed to prevent 
any implication of a desire to interfere with existing con- 
tracts. It says: “* And this act shall not be construed to 
affect any act done, right accrued, or penalty incurred 
under former acts, but every such right is hereby saved ; 
and all suits and prosecutions for acts already done in vio- 
lation of any former act or acts of Congress relating to the 
subject embraced in this act may be commenced or pro- 
ceeded with in like manner as if this act had not been 
passed.” 

We may add, too, that at the time this repealing statute 
was passed, in 1872, the act of February 25, 1871, 16 
Statutes at Large, 432, was in full force and effect. It 
provides that “ the repeal of any statute shall not have the 
effect to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute unless the repealing 
act shall so expressly provide; and-such statute shall be 
treated as still remaining in force for the purpose of sus- 
taining any proper action or prosecution for the enforce- 
ment of such penalty, forfeiture, or liability.” This act 
now forms section 13 of the Revised Statutes. It has been 
construed by one of the justices of this Court, holding the 
circuit court,as applicable even to criminal prosecutions. 
United States v. U lrici, 3 Dill. 532. And if given sucha 
wide scope as to extend even to a criminal prosecution, in 
which all doubts are resolved against the Government, how 
much more properly ought it to be held applicable to the 
enforcement of an honest contract resulting in the collection 
of revenue to the Government! 

In the case of Jones v. Shore's Hxrecutor, 1 Wheat. 462, 
the statute gave moieties to certain officers of the customs, 
and the controversy was between the representative of the 
deceased officer who seized the goods and his successor, who 
was in oftice at the time the forfeiture was actually realized. 
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This Court (Justice Story delivering the opinion) decided in 
favor of the seizing officer’s representative, and put it upon 
the ground that (p. 471) “a party entitled to a share of a 
thing forfeited acquires by the seizure an inchoate right, 
which is consummated by a decree of condemnation, and 
when so consummated, it relates back to the time of the 
seizure.” And again (p. 472): “ The law, therefore, deems 
him a party having a real substantial interest in the cause, 
and not a mere expectancy—‘a fleeting hope that only keeps 
its promise to the ear, but breaks it to the sense.’ ” 

This reasoning is fully applicable here. Lamdin, by giv- 
ing his information, acquired an inchoate right, conditioned 
upon the recovery by the Government of any money from 
the law-breaker against whom he had informed. Upon the 
recovery of that money, the informer’s right related back 
to the giving of the information, and the Government can- 
uot, without a gross breach of the public faith, plead in bar 
of this action intervening statutes repealing the law which 
held out to him the inducement to proffer his knowledge 
and services in behalf of its revenue. 

The above-cited provision that no right acernes to any 
informer until the amount of the fine, penalty, or forfeit- 
ure shall have been fixed and paid was merely designed to 
cut off any claim which an informer might make to a share 
of penalties which he might claim should have been re- 
covered, or would by proper action on the part of officers 
of the Government have been recovered, but which were 
not actually recovered. It also prevents the informer from 
claiming any right to insist upon the application of the law 
in all its strictness and with merciless severity against de- 
linguent taxpayers who may have grounds for the equitable 
consideration of the Government. This was all that was 
decided in the Confiscation Cases, 7 Wall. 454, relied on 
by counsel for the United States. It is designed to leave 
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unimpaired that power of mercy which the law vests in the 
Secretary of the Treasury to compromise or even wholly to 
remit penalties incurred in cases where he may think their 
infliction would be too rigorous a punishment for a perhaps 
undesigned violation of the law. It, in short, makes the 
informer’s reward a wholly contingent one. It prevents the 
Treasury from being drawn upon to pay for the services of 
informers, and requires that those services shall be com. 
pensated entirely out of the funds recovered through the 
information given, and in no other manner, and from no 
other source. It certainly never was intended to mean that 
the Government might receive the fruits of the information, 
and by abrogating the contract the moment before such 
receipt might prevent. the informer from claiming its 
benefits. Such an arrangement could hardly be called 
a contract; it would put one party at the merey of 
the other, and would be so obviously inequitable and 
unjust that the law cannot be interpreted to have that 
meaning. The right of the informer, it is true, does 
not become vested and certain until the recovery of the 
penalty, but when the penalty is recovered, then, in 
the language of the law, “ the informer shall become en- 
titled to his legal share of the sum adjudged or agreed 
upon and received.” As we have said above, even if the 
repealing act had contained no saving clause it might well 
be contended that the repeal did not destroy or in the least 
affect the claimant’s rights. It was seid by this Court in 
a somewhat similar case (Steamship Co. v. Joliffe, 2 Wall. 
450, 457, 458): “The claim of the plaintiff below for half- 
pilotage fees, resting upon a transaction regarded by the 
law asa quasi contract, there is no just ground for the 
position that it fell with the repeal of the statute under 
which the transaction was had. When a right has arisen 
upon a contract, or a transaction in the nature of a con- 


tract, authorized by statute, and has been so far perfected 
that nothing remains to be done by the party asserting it, 
not affect it or an action 


has become « vested right which 


the repeal of the statutes does 


for its enforcement. It 
stands independent of the statutes.”’ 
So. too, 1D Dy this Court ( T'wenty- 
t. Cuses, 20 Wall. 179), the facts were that a joint 
by Congress on the 28th of 


passed | 


another case decided 


: lution had been 
February, 1867, allowing certain persons in the service of 
states twenty per cent. on their salaries, but 
t had passed repealing 


that on the 12th of July, 1870, an act had 
all acts and joint resolutions or parts thereof granting extrs 
(;overnment, and 


lt was claimed on behalf of the 
in opposition to the claims set up by various claimants, that 
the repeal of the joint resolution took away all right to 
‘ompensation under it. The Court, however, 
a narrow and unjust interpretation of the re- 


“ Courts of justice 


ver any 
ted such 
t, and said (pages tve LSS ) 
its terms, is to be 


‘ 


pealne Ac 
iat no statute, however positive in 


’ 
avree tl 
strued as designed to interfere with existing contracts. 
with vested rivchts, mniess the intention 


rights or action, or 
clared or is to be 


is @Xpressiy de t 


lal t shall so operate 
necessarily implied; and pursuant to that rule courts will 
ipply new statutes only to future cases, unless there 1s 
| ture of the case or in the language of 


vision which shows that thev were intended to 


Even though the words of 


ive a retroactive operation 
i statute are road enough in the literal extent to com- 
prehend existing cases, they must be construed as applicable 
[ cases that may hereatter arise, unless the language 
tion in unequivocal 


ioved expresses a contrary 1ntentiol 


rerms. Such a law, if passed Dy a otate, and construed to 
lal | for it in this case by the appellants, 
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to discuss any such proposition in this case, as there is not a 
word in the repealing act to support the conclusion that 
Congress intended to rescind any antecedent contract, or 
to enact any bar to the right of recovery in such cases 
where the service had been faithfully performed before the 
repealing act was passed.” 

The present case, however, is stronger than either of the 
two cases just cited. In neither of those cases did the re- 
pealing act contain any saving clause, yet, notwithstanding 
the absence of the saving clause, it was held that, where 
the party asserting the right had done all he could to gain 
his rights, the repeal of the statute had no effect upon them 
and was no bar to any proceedings for their enforcement. 
This act declares that it shall not be-construed to affect 
any “act done, right accrued, or penalty incurred” under 
former acts; that is, that it shall not affect the legal va- 
lidity or full effect of an act done, such as the imparting 
of information, by any person under promise of reward. 
Neither shall it affect any right accrued ; and in this case 
there was an accrued right which this claimant had gained 
by a full compliance with the terms of reward held out by 
the Government—a right contingent on a future event, it 
is true, but which, upon the happening of that event, be- 
came fixed and certain. Neither was it to affect any pen- 
alty incurred ; that is, the penalty incurred was to be paid 
by the offender and distributed among those entitled to it 
just as if this act had not been passed. Nay, more, as if 
this were not enough, the act goes on to provide that “all 
suits and prosecutions for acts already done in violation of 
any former act or acts of Congress relating to the subjects 
embraced in this act may be commenced or proceeded with 
in like manner as if this act had not been passed.” In 
other words, all proceedings for the recovery of any pen- 
alty or of any tax shall continue, both as to the method of 
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proceeding for the recovery, the liability of the defendant, 
an‘! the distribution of the proceeds, as if this act had not 
been passed. Could stronger language be used to indicate 
the intention of Congress not to interfere with past rights 
but to leave them in full operation? What would be said 
of a contract for contingent fees in which it were provided 
that the right to the fee should not become tixed and vested 
until the recovery of the money, and the client should, 
after the services of the attorney were all performed and 
he was about to realize their benetits, revoke and annul 
the contract, and claim the right to do so simply because 
the rights of the attorney in his fee had not become finally 
fixed and vested by the payment of the money? It seems 
absurd that such a claim would be capable of being asserted 
in seriousness by any person of ordinary moral perceptions. 
Yet what else is it that is set up on behalf of the Govern- 
ment in this case if it be claimed that Lamdin’s rights were 
divested by the repeal of the moiety act ? 

The construction contended for by the United States 
would in effect be to hold that section 46 was only for the 
benefit of the United States, whereas the provision protects, 
by its terms, all “acts done,” without reference to whether 
by the United States or individuals, and as this information 
given was an “act done” for the very purpose of securing 
the informer’s reward, it is clearly within the saving clanse. 
Any other rule would permit the Government to take advan 
tage of all the information which it had in its possession at 
the time of the passage of the repealing act, and to prosecute 
offenders without regard to the repeal, and then to deny to 
the informer the reward of his labors on the ground of this 
very repeal which it had just refused to allow to be set up 
as the defense to a criminal prosecution! <A result so ab- 
surd and inequitable needs only to be stated to be con- 


demned. 
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Saving clauses of the character of that in question in this 
case are to be construed with great liberality, and as saving 
every right that can possibly be brought within their terms 
(Sedywick on Statutory and Constitutional Law, 47). Cer- 
tainly no construction should be permitted that will impute 
to the supreme legislative power a desire to do injustice if 
such a construction can possibly be avoided (1 Blackstone’s 
Commentaries, 60). It is very doubtful if the repealing 
act of 1872 could be constitutionally construed so as to take 
away the rights of the claimant after he had done all that 
was required under his contract. The fifth amendment to 
the Constitution of the United States provides that no per- 
son shall be deprived of life, liberty, or property without 
due process of law. The word property as used in this 
amendment does not refer merely to corporeal and tangible 
property, but equally applies to rights under contracts. 
Cooley on Constitutional Limitations, chap. Il; Osborne v. 
Nicholson, 13 Wall. 654. ; 

As the conclusion of law in this case (p. 5) states that 
the case is decided on the authority of éamsay v. United 
States, 21 C. Cls. 443, it seems only fitting and appropri- 
ate that the opinion of the Court of Claims in that case be 
laid before this Court in this case. We therefore subjoin, 
as an appendix to this brief, the able opinion delivered by 
Judge Scofield as the unanimous opinion of that Court in 
the Ramsay case, and beg leave to adopt the same in toto 
as a portion of our argument. We submit that its reason- 
ing is unanswerable and should be followed. by this Court 
by an affirmance of the judgment in the case now at bar. 

GEORGE A. KING, 
I. G. KIMBALL, 
Attorneys and of Counsel for Appellee. 


APPEHEN DIA. 


()pINION OF THE Court or CLArwMs In Ramsay v. Unitrep 
STATES. 


From 21 Court of Claims Keports, page 43. 


ScoFIELD, J., delivered the opinion of the court: 

This case comes up on demurrer. The facts are stated in 
the petition and in the following letter of the Secretary of 
tne Treasury attached thereto: 

TREASURY DEPARTMENT, 
(OFFICE OF THE SECRETARY, 
Washington, D. C., November 6. 1885. 
Grorce A. Kina, Esq., 
A Lorney tor G. Alexander Ran say, 
1420 N. iD York venue, Washi gl iP D. “bs 

Sir: In. your letter of the 31st ultimo, in behalf of your 
client, G. Alexander Ramsay, you state that all you ask is 
“that you, Mr. Secretary, will adjudicate and decide upon 
the evidence before you a plain, simple question of fact, 
never before considered or decided in any manner by your- 
self or. any of your predecessors, or any of your or their 
assistants, namely, whether Mr. Ramsay was, or was not, 
the first informer whereby the sui of $5,000 penalties, and 
S10,094.03 tax, interest, and costs, were recovered from the 
Houston and Texas Central Railway Company, for frauds 
upon the revenue ; and that, having decided this question, 
you will refer the case to the Court of Claims, under section 
1063 of the itevised Statutes, for trial and adjudication.” 

In reply I have to say that the claim of your chent re- 
ferred tO, although presented to the Seer tary of the Tre as- 
ury in the year 1875, as shown by the records of this office, 
has never been formally rejected by any Secretary of the 
Treasury. 

The records also show that no Secretary of the Treasury 
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has ever ascertained and determined whether there was any 
informer in the case referred to, nor has it ever been deter- 
mined and declared formally by any Secretary whether your 
client, Mr. Ramsay, was or was not the first informer in this 
“ase. 

All that is shown by the records of this office on this 
point is that Mr. Ramsay was notified by the Commissioner 
of Internal Revenue that he was not entitled to the share 
for which he made application, because the act of June 6, 
1872, repealing informers’ shares, went into effect before 
the case in which he claimed the share had been compro- 
mised, and that the claim was merely marked “ too late,” that 
no finding or award was made, and that no letter of rejec- 
tion was written by the Secretary to the claimant. 

In this state of the case I see no objection to complying 
with your request, so far as to state that it clearly appears 
from the evidence on file in this case that your client, George 
Alexander Ramsay, was the first informer against the Hous- 
ton and Texas Central Railway Company, and that the in- 
formation given by him led to the recovery from said com- 
pany of penalties amounting to $5,000. 

The informer’s share of that amount would have been 
$1,700, under the schedule of shares prescribed by the Sec- 
retary of the Treasury in a circular issued by him August 
14, 1866, pursuant to the authority conferred by section 179 
of the act of June 30, 1864 (13 Stat. 305), as amended by 
the act of July 13, 1866 (14 Stat. 145). This amount was 
not paid, because said section 179 was repealed by section 
39 of the act of June 6, 1872 (17 Stat. 256), which took 
effect August 1, 1872 (section 47), and the Department 
held, under the wording of said section 179, viz: “ That no 
right accrues to or is vested in any informer in any case 
until the fine, penalty, or forfeiture in such case is fixed by 
judgment or compromise, ard the amount or proceeds shall 
have been paid ;” that, unless the amount of the fine, 
penalty, or forfeiture had been both fixed and paid to the 
Government prior to August 1, 1872, no share of the same 
could be paid to the informer, and that, as the case in ques- 
tion was not compromised until in 1874, Mr. Ramsay was 
not entitled to receive the allotted share. 


a. 
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That the present Secretary is no¢ bound to accept and act 
upon this construction of the law is made plain by the de- 
cision of the Supreme Court of the United States in the 
ease of the United States v. MacDaniel, 7 Peters, 1, wherein 
it said: “It will not be contended that one Secretary has 
not the same power as another to give a construction to an 
act which relates to the business of his Department.” 

Nevertheless, as the construction referred to has been ap- 
plied, as I am informed, to a large number of cases, and has 
been aquiesced in from 1875 to the present time, I prefer 
not to set it aside without the authority of a judicial con- 
struction, and therefore I decline to award or order the pay 
ment of the share claimed by Mr. Ramsay in this case. 

[t is presumed that upon this official action your client 
will now be in a condition to prosecute his claim in the 
Court of Claims, and that that court will have full jurisdic- 
diction of the case. Very respectfully, 

D. MANNING, 


Ny eretary. 


The case turns upon the construction to be given to the 
and eftect of 
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statutes, which we shall quote and to the force 
the Secretary’s letter. 

[t is not denied that the claimant’s intestate was the first 
and only informer against the Houston and Texas Central 
Railway Company, and that the information furnished by 
him led to the recovery of taxes and interest amounting to 
$10,694.03, and penalties amounting to $5,000. Nor is it 
denied that the informer’s share of these penalties, under 
the law and regulations of the Secretary, amounted to 
$1,700. (Act of July 13, 1866, ch. 184, sec. 9, amending 
sec. 174 of the act of 1864, 14 Stat. L., 145). But several 
objections are urged against a recovery. 

(1) The statute under which the information was given 
was repealed before the penalties were fixed and paid. The 
repealing act (17 Stat. L.. 256), which took effect August 1, 
i872, is as follows: 

“That so much of section 179 of the act of July 13,1866, 
as provides for moieties to informers be, and the same is 
hereby, repealed ; and the Commissioner of Internal Reve- 
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nue, with the approval of the Secretary of the Treasury, is 
hereby authorized to pay such sums, not exceeding in the 
aggregate the amount appropriated therefor, as may, in his 
judgment, be deemed necessary for detecting and bringing 
to trial and punishment persons guilty of violating the inter- 
nal-revenue laws, or conniving at the same, in cases where 
such expenses, are not otherwise provided for by law ; and for 
this purpose there is hereby appropriated $100,000, or so 
much thereof as may be necessary, out of any money in the 
Treasury not otherwise appropr iated.”” 

It will be observed that the informer’s share was earned 
before the repealing act was passed, but the condition which 
was to precede payment had not then happened, and did not 
happen until June, 1874, nearly two years after. The ser- 
vice upon which the claim is based had not only been ren- 
dered, but it had been recognized and acknowledged by the 
Department. It had not been paid for, because its value 
could not, under the law, be ascertained until it was known 
how much benefit the Government would derive from it. If, 
in the end, money should be brought into the ‘‘reasury in 
the shape of penalties through his services, the informer was 
to have his share of it; otherwise, he was to have uothing 
for his time and trouble. The repeal of the law did not 
blot out the fact that the service had been rendered, no» did 
it forbid the officers of the law to use the information for 
the benefit of the Government. On the contrary, they were 
specially authorized, through this information, to collect the 
delinquent taxes and to assess and collect penalties. Nor 
did it forbid the Secretary to accept of such service in the 
future, but only provided a different mode of compensation. 

W hy, then, should not the claimants be paid for this ser- 
vice? Because, it is said, the law provides “that no right 
accrues to, or is vested in, any informer, in any case, until 
the fine, sean or forfeiture in such case is fixed by judg- 
ment or compromise, and the amount of proceeds shall have 
been- paid, when the informer shall become entitled to his 
legal share of the sum adjndged or agreed upon and re- 
ceived” (Act of July 13, 1866, 14 Stat. L., 146). 

The right to demand payment does not accrue or vest 
under this law until the penalty. is actually paid into the 
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Treasury. Of course not. That is the agreement. But the 
law does not thereby intend to say that after the informa- 
tion is olven, accepted, and acted upo that no obligation 
rests upon the Government to stand by its promise, after 
the penalty is paid into the Treasury. It cannot be that 
Congress intended to accept the fruits of this always un- 
pleasant, and often dangerous, service, and in the same 
paragraph repudiate its promise to divide. ‘This repealing 
law does not prohibit payment for this kind of information. 
On tne contrary, it exchanges this uncertain and contingent 
mode of compensation in the past for an agreed and certain 
one in the future. It can hardly be supposed that, in 
making this change, Congress intended to provide that ser- 
for neither under the 

old nor the new system. . 
The authorities cited relate only to cases where the law 


vices already rendered should be paid 


giving a penalty is repealed. ‘There is no doubt that the 
repeal of such a statute puts an end to all actions for penal- 
ties pending under it. That is not this case. The law 
giving a penalty was not repealed. It was, the power to 
promise to an informer a share of the penalty that was re- 
pealed. This repealing act, in effect, provided that no more 
such promises should be made; but it did not, at least in 
terms, provide that promises already given and entirely ful- 
filled by the promisee should be recalled without recompense. 

The repealing act has a saving clause which throws some 
light upon this question. It is as follows: 

“That all acts and parts of acts inconsistent with the pro- 
visions of this act are hereby repeale : Provided, That all 
the provisions of said act shall be in force for levying and 
collecting all taxes PPro] erly assessed, O] liable tO he assessed, 
or accruing under the provisions of former acts, the right to 
which has already accrued, or which may hereafter accrue, 
under said acts, and for maintaining, continuing, and en 
forcing liens, fines, penalties, and forfeitures incurred under 
and by virtue thereof. And this act shall not be construed 
to affect any act don ol ahd acerued, or per lly ineurred 
under former acts, but every such right is hereby saved, 
and all suits and prosecutions for acts already done in viola 
tion of any former act or acts of Congress relating to the 
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subjects embraced in this act may be commenced or pro- 
ceeded with in like manner as if this act had not been 
passed.” 

This is not as clear as it might be, but, taken in connec- 
tion with other considerations, we think it should be held to 
save the contingent rights of the claimants, if they would 
otherwise be lost. 

(2) It is contended that the Secretary of the Treasury 
alone has power to adjudicate the rights of informers under 
the act of July 13, 1866 (14 Stat. L., 145). The clause re- 
lating to this case says: “ The Secretary of the Treasury, 
under general regulations to be by him prescribed, shall de- 
termine whether any claimant is entitled to such share as 
above limited, and to whom the same shall be paid, and 
shall make payment accordingly.” The defendants are 
doubtless right in this contention. 

The Secretary, however, has decided that “ George Alex- 
ander Ramsay was the first informer against the Houston 
and Texas Central Railway Company, and that the informa- 
tion given by him led to the recovery from said company of 
penalties amounting to $5,000 ;” and that “the informer’s 
share would have been $1,700 under the schedule of shares 
prescribed by the Secretary of the Treasury in a circular 
issued by him August 14, 1866.” The Secretary adds that 
‘this amount was not paid because section 179 was repealed 
by section 39 of the act of June 6, 1872” (17 Stat. L., 
256). The Secretary concludes his letter as follows: 

‘“ Nevertheless, as the construction referred to has been 
applied, as [ am informed, to a large number of cases, and 
has been acquiesced in from 1875 to the present time, I 
prefer not to set it aside without the authority of a judicial 
construction, and therefore I decline to award or order -the 
payment of the share claimed by Mr. Ramsay in this case. 

“It is presumed that upon this official action your client 
will now be in a condition to prosecute his claim in the 
Court of Claims, and that that Court will have full juris- 
diction of the case.” 

Thus it appears that the Secretary did, on November 6, 
1885, decide all the material facts in the case, and that the 
claimant’s intestate was entitled to $1,700, the informer’s 
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share under the act of 1866. That was all he was required 
or authorized to decide under that act. There was nothing 
more for him to decide, but there was something more for 
him to do, to wit, to “ make payment accordingly.” This 
injunction he has not followed and therefore the claimants 
come to this Court. 

The Secretary gives his reason for not paying the claim, 
or, as he states it, for declining “to award or order pay- 
ment,” that section 179 was repealed and he was in doubt 
whether his authority to make payment was not thereby 
taken away. 

We are inclined to believe that the failure “ to award or 
order payment,” so far from depriving this court of juris- 
diction, is the very fact out of which jurisdiction arises. It 
is the neglect to pay the amount found by the Secretary to 
be due to the claimants that they complain of. The ques- 
tion which the Secretary has failed to decide, to wit, whether 
the act of 1872 forbids the payment of the informer’s share, 
is a question which he was not required or authorized to de- 
cide under the act of 1866. Indeed, the question did not 
arise under that act, but under the act of 1872, and there- 
fore the decision of it was not given exclusively to him. 
The question arose only in the ordinary administration of 
his office. It is a proper question for the courts. The Sec- 
retary so regarded it and intimated to the claimants that it 
should be decided by the Court of Claims. 

When the case of Ltamsay (14 C. Cls. 367) was before 
the Court several years ago, and was dismissed for want of 
jurisdiction, the Secretary of the Treasury had made no 
decision on the merits in favor of the claimant, and we held 
that such a decision in the matters entrusted to his deter- 
mination in the act of 1866 was necessary before an action 
could Le maintained D one who claimed tO be an informer. 

The facts found do say, following the language of the 
petition, that the Secretary had rejected the claim, but, it 
Was added, “for the reasou stated DY the Commissioner ” 
in his letter therein set out. From that letter it appears 
that the Commissioner held that the claimant did not appear 
to be entitled to any compensation, because the act author 
/ZUNg it had been rep aled ; that is, he merely declined to 
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act upon the material questions which, if decided in the 
claimant’s favor, would have laid the foundation for an 
action in this court, even if the Secretary had refused to 
pay this amount. 

Since then the Secretary has decided the material facts in 
favor of the claimants, and therefore this action may be 
maintained. 

The demurrer is overruled with leave to the defendants 
to plead to the petition within ten days. If the defendants 
decline so to plead judgment will be entered for the claim- 
ants in the sum of $1,700. 
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